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PRODROMUS. _
~x. Eritatem P lam Jlﬂ“titi%
& AW Nutricem atq; FundatriCem, ucre-
ﬁ\ WY Gius e fluctuosoDubiorump elagd
R\ Wagl( cruat Prudens ac Circumipcitus Ju-
E A e gl dex; (qvippeingvo fola hzc {cien-
RS tia reqyaritur,ut habet Adwficveins in
IY.

de prob. goaf. cui fiar probatio.p. 6 1 5.) opus iph
erit qvam maximeProbationibus ; Nam licet ne-

gand(’ﬁvcl affirmando, Veritas ipfa non mutetur s
per [, 6, pr.ff ad Municipal R cipubl, tamen intereft,
camin lucem publicam prodires tum, ut litium
aliqvis fic finis, /. fo. pr. jf- pre fu. tum, e probisde
vircuofis fua proemia, i, Code flar. &3 imagin. 1m-
probis vero & fceleratis promeritz pen detrahan-
rur,l, s1. §.2.ffad L. Agvidl.22.Cdepen. Tradi-
turinde variigencris Probatio aDd. 1. Ratione Jib-
jecti, alia ¢St Areificialis, QU induftcia D robam;:_is X
ipsa Causa cjusqs circamftantiis deduc iturs aia li2-
artificialis,qve ad sdem faciendam extrinfecus ad-
{umicur, Di. Svuw. Exercie, 2 8 1P, 3.9 4 Stvanch.
Differs.ff.2 s.+h.12. Qua tamen, fiverum faterive-
limus, nen ¢ft Probatio Juridica,{ed Rhetorica _..f:f-':;*ia

A2 frot -
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=S




fiot. 1. Rheror, 2. Habn. 2d Befen, tir. de probat.u. 16.
P+ 58, 2-Ratione Effectus, aliaplenadicicur, ut pu-
ta, gva plenam & {ufficientem facit fidem./ 1 9. C
ac k.7l 2 1.1 fin.C.deprobar. | 2, C, de teflibus. alia
Jemipiena, Qv qvidem,ac fiJurinoftro parum con-
veniat,a Donello #4. 2 4. Comment. 6. 19.& Duare-
no 2, Dip. 3 3.impugnatur; Haud obfcure camen
pactim ex L 5.0. 6, C. de prob. ¢. ulr. exrrade Fuveju.
partimex ait, 2 3.Conflit, Criminal. Cavol. ¥ ils = ©i.
{elbeift cine balbe Veweifing. & Ordrn. Proc, Sux
L1t 30.in pr, Ufugs fori ad@ruicur Gl 2. obf, 2 o,
. 5. Mynfing. 1. Obfe 6 8. €9 9 3. Mafcard. de prob.
Fol. 1. Quaft: g.u. 1 1. Trentl Pol. 2. Difp. 4. th. 2.
Sevauch Difp ff. 2 ¢ th, §. Amad. Eckol. ad tir. 1 de
probai. §- 2 .‘Di{{ ene,zovlfl 1 lend, Dip, 43 th. 4.
Ad alterutra prioris, utramg; vero pofterioris Divi-

f1onis fpeciem, Prefens Hec De Auorru Prozatro,
qvam ventilare {ufcepimus, eric referenda: Sed
anteqvamad eandem penitits progrediamur, jure
merico Divi Imperateris nofti : ci"vod i ANow. 6.
praf. monitum piillimum expreffit, ad animum re-
vocamuss Nempebene univerfa & competenter
gerl, {1 principiumdecens & amabile fiat Deo, Atgs

lta primario cidem ‘omnia adfcribimuss  deinde
¢jusdem Gratiam humillima imploramus. Faxit,
ne¢ qvidqvam adverfus /Eqvitatem dicendd ftatu-
cndove commictat Juvenilis lubricitas. Certe fic
nihil derogabicu iis, qvzad Juftitiam,nihiliis, qve
ad Veritatem, | "CA-

e e i i e M Ll g g T et T i g



I ¥ Ifce, utpdrerat, annuente L 7. ff. 4 0., decenter pree-
% mifiis; rem ipfamexordimur ; ubrin principio ftatim .~ __
& qvafi inlimine fe nobis offert Vocum Envodatio; 79647 €
In qvam tnqirere non tam feculi mores, qvam 1pfa {va- OAAELO He
dere videtut utilitas, LLbus noftris adftipulantibus, utvi- tilis 52
dere eft in/ v.pr.ffdeF €3 F.L1 fl.deR C L1 ff.de adgvir.vel amitr.
poffd. 1. proff.de Favt L. §o fFdepact. L. 49. ff. de V.8, aliisg
bene plurimis. Non tamen in hoc erimus*prolixtores; fed
qva pulchrigs accuratinsgs forteé de hacredict potuiflent,
Lexicographis relingvimus, iplo Jure admoniti, potiorem
Rerum, qvam Verborum habendam efle rationem, arg. /.
1. jf. de LL. ;e '
#- 2. Duo aatem potiflimum hic confideranda ve-
niunt vocabala, ' 1, PROBATIO, qvod a fupind Vetbi Provatio-
probare,(cujus variz acceptiones & Homonymix habentur#sis Etymo-
apud Almers in fio Mannali Jurss, qvide €0 videripotelt, 11 logia, Ho-
cul libitum fuerit, fi0 tit. Prebatio ) Dervatione icilicet monymia,
(Grammaticd, non Logica deducitur. At in jure noftro,
focundum Excellents(fimum Stranchinm Differt. ff. 25, th. §. trl-
fariamufurparur., el enim fignificat medium & caufam,
Qvzitionem feu intentienem probantem & tunc 1idemeeft,
qvod Argumentum ; 7e/ denotat Effe¢tum medii proban-
tis, feuipfam conclufionem ; Zeletiam Adtum medium 1l-
lud adhibentem, qva fignificatio eft hujustocl. Pereg ad#:t.
C. de Probat. n, 2. Ummins in Proce[]. Difp. 25. th. 1. 2. 5. gRpee
v, 2, AUDITUS, qvz voxin legibus nofris, vix Auditss
ali6, qvam apud Latines fvevit, fignificatu gaudebie, vide
L, 6 C. Theodof. de Hereticis addec. enm canf.37. extrade teftib, c.
preterea extra eod. can reffesy, inaddie Canfs 1. gveft 9. De-
fcenditd a verbo andire, cnjus diverfas fignificationes la-
tius expofitas habet Da. &, Stryek. 3n Tr, de jure [enf, Difp. 3o
| g A3 §AP 1s
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Definitio

YEALS,

Divifiones

&enns,

#p. 17.2.8 3, Hace difta de Nominibns fufficere putamus
ad {copum noftrum, proind¢ nunc ad Definutionem rea-

lem nos convertimuis.

CAPEL R

DEFINITIONE ET DI

~ VISIONE. ‘ -

- J. L |

St autem Probatio de Auditu, Altus, qvo, negataab
Eadvers:"-i parteintentic per Teftes Habiles de Auditu
— legitimo & ordinaté modo depanentes ad fide Judi-
ci faciendam, confirmatur, 41, L. 12.infin. ff. de provat. Pre-
land, Stranch. Exercit . 25.th. 8.p. 389« Meier, 1n Colleg. Fur.
Argent, de prob, th, 2. B, Eckolt,a.Ll. §.1.p. 307, Magnif. Dn.
Born.in Difp. ad nmiv. Jus Fudiceth. 50 - -

§.2. Definitionem excipit Dsvifio,aabi pracipue noftra
probatio dividitus 1, in plezam, qva pienam judict facit fi-
dem. B. Eckelt.ad tit, de piob. §. 2. p. 306, & minus plenamsy PeX
gvam aligvafaltem, fed non plenaria, fidesgudici exponi-
tur. vid. cap. §:& 6. infra.z. In Eam, qva eft de auditu pro-
prid, qvando quis propriis faltum percepit auribus. Da.
Sam. Stryk. intr. de j&zre fenf. Difp. 3. Edp. 2.7.1, & (GvE d_e au-
ditu aliens, ubi ab alio faétumverbis enarratumaccepinus,
dicitur, d. L. Profper. Farinac. deteflib. lib. 2, gueft. 69.cap.1. de-
pigs 3 Probatio eft vel Regularis,qvz fit poftlitem contelta-
tam tot, tit. extra utliie non cantq/?ﬂté , vel [rrq_qm’ar:if, qvE
fit ante lirem motam ad perpetuam rel memoriam. Dx..
Swendendorffer. ad Fibig. cap: 2. f . 25.1i£.Con, 2.p, 207,

(- 3. Generislaco pofuimus Aftum, intellige Judicialen,
1,18, C.de probat. ). 3.C obtarpens cauf. verbo altus generaliter
{fumtd, pro emnifaltd communi, L . ff. de /. §.quonego-
tia fiunt Gedd, ad d. I, 29.n. 9. longegz commadias, qvam_s
Qftenfionem & Demonfirationem cum Bachov.ad Treutl,
Vol. 2. Difp. 4551 lit. A, qvam tamen 2 probatione multis
differre, facis erudite pro more expofuit pralaudatus Dn.
Strauch, Diff. 25.th, §. € A-




| CAP%T 1L |
* ‘CAUSA EFFICIENTE.
7.

QVandoqvidem notiffimi juriseft, Ea, qva probari Probatio-

sftendigs negveunt, pro non ocftis,neds cxiftentibus zzs neceffs-
_ naberil 77. f. de Contrah. Emt.Lii7. [ de in diens addicte  tas. ;
L.30. ff. de Teftams.tut L. 10, 1f. .de reb. dub. Wefenb. inif. de Prob. ﬁ
n.1. Probationem autem vice versaadeo cfle de Subitan-
tia Judicii, utne qvidem 1n fummariflin:o omittl, Clement.
Svepe, de Verb Signif. Carpy. in Jurispr. Confiftorsal. ib. 3. Def.
28.7.10.6 Zang.intr. de Except. €.2. 1 gs 1. 47¢. Dec:f. Elect. SR

Nov.1, fed femper, fiveid fiat vere, five przfumtive, inter-

venire debeat ; Trentl. 7ol 2. Difp. 23 1bez. iz, C. _ % |
" §. 2.ItaThematis hujus CAUSAM REMOTAM Jus C#4fe Eff |

sum Civile, L. 28. ff. de prab. [.2.§ 8 ff.de aguva & agv. plnv. ar- ciens Yé=
cernd, tnm Canonicum. cap. licet ex quadam 47. extra de toftib, motdr .
ibig, Glufa &8 Dd. {tatucre calculumds nobis abande adjice-

ge, non dubitamus : Qvod vero generaliter Probationesat-

tinet,eas jam tum in Republ.Hebraica & apud omnes gen-

tes bené moratas perqvam cuftoditas fuiffe,, diffitendum e
haud eft ; unde Jure Divin6 Judices condemnare illum.s B
prohibebantur, nifi ad minimum duobus teftibus convi- 11
&um, Devt.17. v. 6.8 19. v, 15. qvam deinde Legem in No-

v Teftamentd fuifle repetitam apertiflimi Textus apud

Matth, 28.v. 16.& Jon.8.v.17. evincunt. Verum licet hoc

st {efe habeat in thefi; 1. hypothefi tamen & qvatenus

jam folumjus noftrum certa qvedam & {ingularia de 11s
difponit, eag;ad ftatum noftrum applicat, res aliter qvam
przdi¢to modo fe habere non videtur. | :

3 ﬂ., 2o Cﬁ!fiﬁ»ﬁ YEXO EFFICIENS PROPINQVA, at 1In P;*,gpfnﬂ
“~pmni probatione, ita & hic poteft efle Judex; Actor &Re- 0, e
ws. Amad Eckolt, adtit:ff- deprobat, §- g, qvibus aflerentibus Fydex,

arg.l. 2, L5l 21.1,;z.ﬁf L8 G depmbzzt hoc onus, fed diverfi-

| mode incumbit, Judex enim probandi neceflitatemn vel 5
. | == | ex offi- [
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Ailor,

Reus.

ex offic1o, ut in cauffs inqificionis, fufcipit B. Brunn. in
Procef]. Inguifit. cap, 8, vel fentenria ful interlocutoria args €,
9.extra de probat. \mponitl, z. ff.eod. Di. Strav. Exereir. 23
to, 6. & tum probat velr, Aétor, l.2r, ff.1.8.C.deprob . 4, Inf?.
de leg. qvO non probante. Reus abfolvitur, etfi nihil pre-
ftiterit, L ¢ C. de Edendo, c.f. .. &z Jarejur. inbro. imo licet
{e aditrinxerit ad aliqvid probandum, defeceritqve, nec ta«
men condemnatur. Mafard. de prob. Vol. 1.¢.36. . 27. ‘Nam
qicund agit, ille regulariter & {femper aliqvidintendit, vel
affirmat, Affirmans vero fuamintentionern probare tene-

tuz, l. 2. f. de probat. I, 4, Infk. de Légd 1. 3, 1, 23,:C: de pro=

vat. Vel 2,Reusyls. Laz.laz. 1, §.1.1. 19,1 22.ff. de prab.
qvi cum direto & feré femper ea inficiatur qvz poluit
Actor, eatenus, qvatenis vel in totum vel pro parte negat,
Carpy. i Procet.23. art. 1. 2. 42. negationem fuam, nec peg
rerum naturam probare poteft, aut debet. d. 23, C, de prob.

@viprobat Perindiretum vers, fuam qvods Negativam, qvz affirmas
velper in-

airrettume feqventiameruere finit, nihilominus nonnunqvam pro-

tivam f{cil. tacitam aut involvit, aut per neceflariam cone

bat, ficq3in, 8. . de probar. qvinegat, (e in patria poteftate
elle, tacité affirmat, fe ab Avo effe emancipatum, it. i/, ».
fi- eed. Hares, qvibona defunti ad folida legata fuffi-
cere negat, facile opinionem facit, aliqva tantim bonaefle
in hzreditate, gvorum tamen zftimationem Legata lon o
excedant, & propterea hiipfi ad probationem adftrin-
guntur. QvofenfulLL. aliz adhuc qvamplurimz intelliz
gendz,qve neganti imponere videntur probationem,qvas
recenfuit Mfﬂerz‘. tr. de Probat. Q. Cum Negﬁzimi expreﬁe‘
negativa enim non ex figura verborum, fed vi & po-
teftate z{timanda, B. Brwnn. ad 1, 3, ﬁ:‘a’e. prob, n. 2.

vel dive- qQvodlimiliter procedit, fi reus exciplat, tunc enim parti«
&fe ﬂmm bllS A&OIIS fungl EXCEP'YIOHEmCE implere dgbet, /e 19 P"'.'
exXCeptiom Jg1.& ﬁ'?ﬂ- fj- de probar. - Nifi fit Exceptio non numera-

news; LT pecunia,intra bicl}niimqtas oppofita, ', u», Isff. de Li-
Limita- terar. Obligat. ubi petitor probare debet, pecuniam alteri

t10




|
|

tio eflt de natura .contraétas, D Aftgz Bened. CMP?’, A
secefforin bhac Alma florentiffimus in preleét.ad Schnobel it . de pro-

bat, vid, ﬁﬂfif‘jﬁ Cit. Antor, tn Tract. de nou num, pecun. p. 376,

qvando vero Exceptioills, bienn:o demum elapso, A &tori limirasts.
eft objecta, virtutem fuam amittit, atgs tumReo probatio pi  fimi-
adjudicatur, 3. Philipp. l1h 3. Ecclog. 68, p. 705. Ungep, Exerc. tatio.
Fuft. 1. queff, 9. dicia qvogg non aliter procedunt, fi pre-

fumtio {1t contrareum, atzz 4, 12. ff. de probar. 1. 9.1, 2. pr. §s

2.2.8 fin.ff.cod. 1. 17. ff. deyure dot.}. 24. (. 8. . de fideic. libert,

Crjac. [10.12. 08, 49. Meeflert, de praéﬁt. Quaft, An Prefumst. ult,

Hinc inde ab onere probandi relevatur Poffeflor rei con- 4, .05
trover{fel.fin. C.de R V. {.1.C.de hered.perst.cumille poffeflio- |
nis commodo e tueatur, /. 1. f. 6 . #ti poffid. non obftat,
£.16 C.de praém. vid.B E&’kolt,t:'t.depwi’ﬁ. _ﬁ'.;.iﬁﬁ ubi p‘lu-
res exceptiones legi pofiunt. Quid vero dicendum, fi
non ligvear, qvis aCtor, qvis reus fit, in controvertendd
gvalitate? vide Dp, Strauch. .7, th 4.

CAPUT 1V.
OB JECTO.
il

% 7Idendum jam eft, QVALE hzc de Audita Proba- Objedum,
X/ tio fortiatur OBJECTUM , ac Auditus qvidem, duditys,
" prout Phyfici enm confiderant, objeCtum fonus eit Phyficum.
qvicund. Bald. in ¢.35. extra de reffib, Juridice autem iile Juridses,
tantim, deqvo in Judicio gvaftio moveri poteit; Dantur
enim res bene multz, de gvibus nifi auditu perceptis, Pro-
batioinfticainon poteft. Da, Stryk, in Tr. de Fure fen[. Dzfp.
3 c.1.7.8 & ¢ 2.7 4 Ttag afferimus probationem hanc
verlari circaea, qvae funt Faéts, 1. 6. C. de probat.in qvIbus 1i-
tentio altoris & exceptio rei fe fundat, . 12.0. 19 ff. deprobar.
Jus enim, cam Jadicinotum effe debeat /.2. ff.de Frr. & Fall,
son. & ex officio Judicis fupplert poilit.? anic. C.ut gve defunt 4 nom
Advec.rungvam eft probandum, nifi qvoad adplicatio-p” € -r.
nein. Trewtl, Vb, 2, Difp. g 3h, 1. lit P, D Stranch,Dif]. 25 1) 10.
B .2 Fa-
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(1.) Fafta AUDITU PERCEPTA ; Nam ut minus accuraté logvi-

auditn

.Fdé’z'ﬁqafe
mixtd.

miur, cum dicirnus : Ego his meis oculis vidi, Maviam_s

promifiile Titio centum aureos: S habe es mic neinen.

lugen gejehen/va Meevius rco.Ducaten verfivodien/qvod
vulgustamen aflolet, itacerté longeé pejus faceremus, fi
teltem negotii verbalis furdum, licet acutiflimi vifus, invo-
caremns,  Qvonlam hoc modo confunderentur fenfuum

objeta, nec Effeétum fuum, qvemdebebant,nancifci pefs

lent, vid, laud, Dun. Stryk. Difh. 3. ¢ 1. Aliug forte dicendum
videtur, ubt qvadtic eft de talicafu, in qvo vifus & auditus

2 concurrerunt, v, g. inrealibus fimul & verbalibus inju-

Fiis ; ibienim fenfus unus alterum qvods invelvit, neds
hezc res {0lo anditu poreft percepta, {ed infuper vifu per-
cipienda, dici, & proinde nonin totum hwjus materiz ob-

jeCtum, ut {cil. deli€tum ex unius depofitione judicari

poflit, conftituit,fed ex parte tantuin, qvatenus {cilicet Ay-
ditus deed {0l6, qvod m ipfum cadere potuit, depofiir,
Din. Stryr, alleg. loc. n. 8, Idem fatuendum, cum lex exprefsé
ad auditum vifum fimul reqvirit, ut in teftibus teffa-
mentil, g.bi: Et reffes non in cenfbectu teflatoris. C. de teftam,
tbig, B. Brunn. C arpy. in Jrrwpr. Forenf. P. 3. Confl. 3. D, 2.7. 7.
dsilt. Din. Stryk. €. 1. 7, 28. etiam termpore: peftis conditi.
Carpz.p.3.Ci4.D.10. Quod nennalli, fed perperam, ad
Donationem mertis causa extendunt. Dz, Siyk. d. L. . 53,
Dqf. szrp{. p.3.C. 1. D, 30.2.6. tanta enim nonnu ugvam ho~
rum {enfuum eft affinitas, ut vix ac ne vix qvidem difCer-
nl poflint. ciz. Ant, 7. 10,

Vecwnter -~ g s Non intereft, an faéta, qve auditu percipimus
estan fint NOV A fint, hoceft non multum abhincannnis celebrata,

N0UA
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five ANTIQVA, ut Centenaria, . 76, . de Fudic, L, 65.1n f. ff.
de ufufr,1.8. ff. de ufufr. leg. 1. 23, C. de SS. Ecclef, aut immemo-
rialia {eu hominummemoriam excedentia, L. 28. ff de pro-
bat,l.2, §.8.]. de agva guot, Farinac, lib.3, deteftib. 1. 7. qv. 69.
#.142. Mafeard. de probat. Vol. 1, Concl, 104. n. 4. Qv duo in
multis differre fatis erudite expofuit, Rebban, FCtns in Difp,

A e de Prge

#.2 Faltavero, de qvibus diximus, effe debent (1,)
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de prafeript. immemorial, ind; praxi ita obfervari fatuit
B.Carpzov. P.2.C.1.D. 7.Etenim tam auditus alienus, five
prout eundem vocant Dd. auditum auditus Baldwus in cap.
licet 47 extrade teftib. Gottofr, adl.a8.ff de probat.lit. E.qvam
Auditus proprius , modo utrobiq; debita obferventur
infra 2 cap. 5. expofita reqvifita, probatione indigent.
Necenim opus cft, ut femper {uperiint, qvi meminerint,
fed fufficit audivifle teftes abeis, qvimemoria tenuerunt.

GCtus Panl.inl. 2. . 8. [ de agva €9 agu. pluv. arc.nec refert,
utrum res fit majoris przjudiciy, an minoris, utrog; enim az "a]6=

- ':‘l‘ﬂh '-:ﬁn ,-_..-r:ri:.":_?_n_ﬁil_l""! N e X

abicunqve vel de contractu verbis celebrato , vel de-

¢afu noftram probationem admirti contra communems r/ 1 n;-
Dd, Scholam, Farinac, ¢, 1. . 133.€9 [g9. teftatur, Mafcard. de norss pre.
Prob. V.1, Concl. 104.1.19. Stryk. d. €ap.3. n, 18-

g, 4+ {2)Reqvititur,utin qvibus Auditum adhibui-

mus, eademr adhnc DUBIA dici poflint; notoria namg; ( 2.) Dy-
indubitata nonindigent probatione, .1, . 2. ff, de O & A.
¢. de manifeftes XVIIL, g0.c. [uperea 3. extra de reftib. cog {atis €- ycy 10100
‘wincunt zddec. Ezzidmtiﬂ:? Exiva se accufat. .ﬂ/fjﬁﬁf{__g.hé.é.abﬁ 3
nifi fint faéti trafeuntis Gasl. 1. 0bf. 7. 7. 4. & [eq. & 2. 0bf. 27. nifi fint fa
#. 25 Dn. Schwend, ad Eckolt. 2. ff. de probar. §. 8, verb: qve &, t4,.c.
notoria fum. Sicutinec illa, gvxjamjam decifa, L 19, C. oy
- de tranfaft 1, 31 . de jurejur.ant per tranfationem aut alio ,,. deci(a
-modo definitafunt £, 3. 0. idem Ful.ff. de ure;.ratio et in
1, 23, .1/ 3big. Gloff ff. de condiét. indeb.d. 32, C, de tranfact, We-

fenv.inff. h.t. n.7. | &

§. 5. Quibus pofitis nunc facile inferre licet
&6 verbis patratd , vel ex circumftantiis cujusdam. .
deliéte ex auditu, gvalis cafus eft in cap. 17.extra cf‘e -
fiib. & arreftar. D, Stryk, all. Dafp 3.¢.1.7. 38. & feq. 1tem

cumde voce hominis five ordinaria, qva in coxlveriqt-lone
utimur, five extraordinaria, eaq; vel plorante, {eu e julan-
te 1 1,§.28.F ad 8. Silan. vel clamante L. f. C, de hus gqve ut

sndign. &ut paucis dicam, de omni eo, ¢wod auribus per-

¢ip poteft in judicio controvertitur ;- puta in Emtio-
‘me- Venditione , Locatione- Conductione, Societate &

B 2 Man-
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i per andi- Mandato, &c. - Probatio de auditu confeqvitur objeltum T
o tumz  fuum : Sividelicet andicum proprium comcernat : Ubi- C
| I‘ Uil proprimm CUnNg; wrd_dc fattisa 3t1Q) a{is,. in gvibus temposis divturnis I
il flit Faitavere tas Probaticnem reddit difficilioremy Menoch, Arbitr. Judsc, Q
;!1 o ; - antigua  Queft.l 2. canf. 43,1 u, puta de Memoria Da. Stryk.d, tr. Difp., D
L i wt & ¢ 3 Fimbus antiqvifiinis. D, Brunuem. Reper, parat. Wef, %)
1! i Ae memio- tit. fn.regundorum. qu. 16, Mafiard. de prob. V. Concl. 395. 7 4. fe
; it rie  Wiffenbach. p. 1. Difp. 22, th. 6, Przicriptione immemoriali, ai
3 i de firibus €, 1. de Prefeript., in Vite, Carpy.p.v. C. 16, Def. fin. Schneidew. ad €.
f 1 antigvis  tuf InfF. de Ufeecap. junge fupra allegatam Difputationem deimime- a
;f il de Prafcrsmorials prafirsptione. Polleflione vel Dominié Antigvd, ¢
h l ptLione ./lixﬁﬁr{ de ‘g}raﬁ. d. Concl, 104, n.17. Menoch lib 5. 4 F. O.475. ¥
i | de Domzi- i, 1t. Farinac, detelt.d qvafﬁ 60.C.2.72.12. aut C.oniangvini;a.te ' g
; ,L nio & Pofc & Affinitate ierm@ eltc.q7.extradereff.c.de Parentelas XXXV £
il ’H .. feflione 4. 6. szrp{. Mf, 3. Refp. 65.11. 6. vel de Credulitate, veluti PEO - § c
l 1r ae Con- rel l-ml-or::sr}t.!.ﬁ, Farsnaec, afe teft lit. 3. Tt 7. Q. 68, F 2. n. 77, £
B I; i fangvini - vel _qvod direlto probari, d. /. #. $7. aut fenfu corpored per-
i 5 1ate & Af- cipl nou potelt, #. f2. difceptatur, Auditus alienus officio
! fnitate f}l& fungens, Objeétumn fibi conftituit, Farsnac. de proba.
B de Credu- 110, 3.4, 6y. n.62. qva tamen ratione & efficacia hzc omnia
| lite  fiant inferius & capite fubfeqvente pertraétabitnr. Hoc |

i per Andi- tantum adhuc przfenti locononeft prarereundum: Pro-

it twm  bationem de auditu Auditus extra cafis exceprosfe non ex-
ik (2) alie- tendere; nec nomen gvidem probationis apud JCtos me-
| mum,  xerl, cumfit contra formam juris prafcripti,qvasnplurimis
{ _@mu. Farirac,d 1 ¢.1. 17, 3058 feqaq. |
1k ~CGAYHT V.

|

U FORMA.

i Forma & § _FUc vlqve generaliora pertraCtavimus , feqvantur

It mad;g _ ‘fgerf‘-lahpra,-njempe forma & finis. FORMA. , confi-

& perficitur i ﬁ-llt in P‘roba-tl.om-s modo & teltium qvahitate. I. M-
lite conte- dus & ratio probationem inftituendi fere ica perficitur

j fara ut (1) J;{g'de_mum conmreftara tas.pitextrawt lite mow conteffard,
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Trentl. V.2, Difb. 2.th, 6. lit, A. (cum ante eam; hON cetto
conftet, an cedere reuas, an contendere velit B Eckolt ad i,
fF de prob §.5. p. 300. cxceptiones videfis apud eundem,
quibus adjici. poteft probatio ad perpetnam rei memoriam

Dn. 8 wendendorffer in Not. ad Fibig.cap. 2. .15 lst. Q. p. 267. ) |
przcedente fententid judicis interlocutoria procedat, We- & furen.
fenb.inw. ffde prob.n.s.atqve tum five Altor five Reus petit 4,7 jyrer-
ad probationem admitti & dari fibi terminum proband, 1d fiearoria,
eft diem ftatui, intra qvem teftes fuos producat & praterea Terpsmn
adverfarium, ut videat teftes produci & jurare: €. 2. exX08 probang;
dezeftib. ihigq, Deflel, in Erotem. gv. 8. p,208, qvijure'ct)mmuni ¢ 5.Car-
Judicis arbitrio commiflus L 1. C. de dilat. c.4. . fpartusm e bty s ne
gv, 3. Jure vero Saxonico fratutus eft fex feptimanarums 7.5, 4.
triumqve dierum continuarum, a tempore. rel judicat® 3y
computandarum. LandR. lib. 1. art. 67. Conftst. Aug. 16, P. 1,

Ord, Proc. Sax.tit. 20.in pr- Intragqvem terminum, (qvi vo-

catur civie Sadiifche §rift : )4 probaruro non tota probatio
peragitur, B, Philipp.ad d.t. 20.Conf. 1. 7. 3.4.fed ad mintmum go5  offe-
articuli probatoriales ex libellivifceribus defumendi Ordi- »7tur ar-
nat, Camsral.P.3. tit. 14, verb.und follen/ B.Phélipp. c.l.conf. 5. tignls
2.3, affirmative, per verba Wahr feyn conciplendi Magnif.

Dun. Born. in Difput.ad linsver(. Jus. gudicial. 1. th. 5. Bt E.n.3. pertinen-

f &

& qvantum fierl poteft breves,rotundi & adremnegotug;

, A5 > . ‘ - _ S % : L 2 ey :
gvalitatem, ut1n anthws&:mmemorlahbus Brunn. adl.2§ g

' ort] e D dytit.20.9. ies .
#. de probas, pertinentes {eu relevantes O. 1 Aitit.20.§. Dier g

toeil atichy/ ziug}_,, prelandatns Philipp, conf.s .cum nominibus te- B

ftium examinandorum & Direétorio offeruntur, Magnyf. ", 5.,

Dn. Born., d. 1. ad hoc, ut prenominati teftes cum produlto ey
adverfarid, transmiflis ipfi articulorum copiis pro conci-

piendis interrogatoriis citentur, 4. L. 5. 51. [, E. alids enim

. batie et

Probatio pro defertaeft declaranda; nifi dilatio termino
adhuc currente fuerit petita; qva prima & fecunda vice ex
caufis fat pregnantibusfacile Ord. Procefl. Sax. t. 20. o foiv 7
[affen audh. Refol, Gravam, Provine. de anno {66!. Tir. S8on jﬂ- S
ﬂiﬂcn;@adjen ' 21.verf.Devowegen/ ulterior vere non ali- %m;: diz
ter, qvam cum caulz cognitiogc & folennitate legali, vel

' 5 JUura-

deferta

> alias P‘ra;

mﬁ dilae

& nlterior

- -
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twr  to20.Confs 4. n.3.autfavomperfonz vel caufz Carpy. in Pro-
aut canfa cell, it 5. art, i1, n. 85 ut mulierum, mincrum, Ecclefiarum
reftitario - ac univerfitatumreftitutionem in integrii poftulat. Decif.
nem no- - Elelt.novif]. 4.16:q, B, Philipp Obf. 3.4 & 5.85ad d, +. 20, Conf. 3,

geins paulo aliter fefe res habebit, {1 in foro {axonico, de jure Bra-

Terminus xandt & Remedio L. diffamari, controvertitur, ubi illic

FJurusBra- duorum menfium Ord.Prev. Sax. de anno 1555 ti TBonDravz

sands  enfaer[ foll cr.e’,}zrp{. L1, }2.37. Magnif. Dan. Born, cit, Db,
. A ® ® » . O 1 o

& reme-th. 50.lit. G. hic autem duplicatitermini Saxonici fpatiam,

dii L. in- texminiprobatoriilocd, eft praftitutum. Carpy. Tiz. 20. art.

fgmﬁrﬁ. 3470 41.42. D Sclwendendorfer ad B. Eckolt, ¢, ff. de probat, (.

4.verbo ;. Eff [patinm [ex [eptimanarnums. pi564-

Adverfe . .2, Hifce premiflis 2. Judex adverfz parti exhie
parts art;. bitos articulos communicat , ut formet intermgamria.

cnls exhi-tam generalla ad teftinm fidem & qvalitatem’, A4«
bentur, ‘gnife D.Born,gst.loc,th.s1, lit. F, - qvam {pecialia, ditta te-

pro for- ftlum circaqvoslibet articulos, qvoad propofiti negotii,

madss in- 10CL temporis, auditus, {cientiz circumitantias, concer-
terregas NENLIA,Lap.37. extra de teflib, _Gﬁilg.lib.t.Oé_’ﬁ 95.2.8.69d.th.lir. F.

roriss de qvibusreqviritur, nie fint-przliminaria, Ord. Proc. Sax,

ant. Jtad) dem ¢s aber nimis prolixa, ambigua & criminofa
Recef], Imp. de anno1bs4. . €5 follen aber feine / Philipp. ad d.

pertinen- tit. 20. Conf. 2, {ed brevia &pertinentiaad eruendam verita-

2ibns  tem & falfitatem teftium patefaciendam fufficientia & a.
-ptanata Emeric. a Roshach, Prax. Civil, 12t.54.€5 55« Dn, Sen
dendorffer. ad Fibig.cap. 2. §.3.n.00.1it. g, p.598, J

“Teftes - F3. Articulisitacommunicatis; Teftesipfi citantur 3

rantnr & Judice:aut ejus Commiffario, qvi i ejus fint conditionis,
exami- MtIn Judicio, qvod tamen regulariter fieri debebat, non
nantsr  COmparuerint, qvales funt multi apad 422+, de Probas,
velin Jn- Quaft, Anipfi teftes, p. 622. enumerati; Judicis erit arbitrati,
 dicio andomum faamwel Teftium propriam citatosecs, audiri
vel indo-velit L.3. J.1 (. 2. ', 3. ffderefichrs nifi agatur criminaliter,

~mo, tuncenimnulid regulariter modo a judici6 fefe,cujuscun-
Exceptio qve qvoqve fint conditionis fubtrahere poterumt. Vv, 0.

glj’!}

SWpetre- juramentd calumniz praeftitd conceditur, B. Philipp, ad 4.

o Py e o 0




¢.s. €nm abfentibus utem & alterins Jurisdi¢tioni fub«
jectis ceftibus, qvomodo procedatur, prefcriptum el
Ord. Prec. t:t. 23, ad quems Philipp, Conf-%n ~

R BT e e

; (. 2. Citatisitach teftibus (3.) citantur & ipie partes per- Ciranms

s emtorié, producens qvidem, ut producat fuis fumtibus gvog, par-

: [.3. . 2. fF.L.u. C.derefiib tamrealiter prefentes; qvam ver- tes i

: baliter, d{entes tanqvam prafentes, O.P,S.d.t.20, . Eber £

. mdfig/ Produdtus verd, ut jurare videat teltes. Adagnif.

L D Born. all. loc, lix, H, Qvibus omnibus prmﬁe ntibus Exa- qz,riég pre § '._

: minatori Interrogatoiiaprodudtionisin termind demum fenibus 1

" exhibentur O.P. 8. d; L §.1.verb. Leine Riffenfdaffe. teftesds teffes 1u- if i

; jutant, fe de omnibus, de qvibus examinand: {unt, & qva rant e She .
ad caufam pertinent, omnem & folam veritatem dicturos, )
idds non folim pro €6, a4 qué produdit funt, fed etianms - il
cotitra eam, fi rei veritas reqvirat, neds etiam ad ferendum L
¢of{timonium in hac causi, odio, amore, timore, velcoms-

; modo aligvo induétos procedere,Sie foollen alfs angegebeé- B

; ne Setigen/ dieveine und unverfalfdte Wabrheit fagen/ und Sa Tl

: folehe niche verfbimeigens foedev nmb &ifte/ Sabd/ Sejehencte/ M

. Creundldafe noch Geindfdaft/mod tmb ander Urfaden foillen/ _ ? I

4 [, 9.C.deteffib.c.5. 6.7 8 XXXV . 9. 6.¢. 47, exira de teftib, Ni= ; i

; ¢olinProcef]. pia.c. 68, 7. 134 71u 14 P 559 Qf_od jurameytpm - : ]

] in probatione tam de auditu proprio,qvam alieno exigitur

. Stryk.dliezin. 39, & nemini teftiwum, 4.4 g.¢, &, ¢. 23. €, jio
' extra de teffib. nec clerico B. Philipp. ad Decif. El. Nov. 1.08/. 2.

: nifi partibus confentientibus remittitur. arg, L. 7. J.14. ffole _ .

‘ pen. C. de padd. [, 26.1f. de Vﬁf'v.fﬂd.ﬂ{ﬁﬂ’ﬁﬂi.df p_ro:{wt.}-" :fl.f.-Cmd. , 4 j
5 l 5. #. 108, excipitur fu mmariffimum poffeflosium ubi E}C&O- v
; rale forum duosinjuratos fide dignos teftes admitteit. De- | IJ
£ ¢if2 EL 1 ibid, B Philipp. Magwific. Dn.Born. d. Difp.th.s1.lit K, i
, (. ¢. Depofitda teftibus juramento, partes fecedant S, & |
; & (4)teftesfingulia Judice eJusve Actuario ad articulos & *
- interrogatoria fingulatim examinantur,qvod ufu forendi .
: ita invaluit. d.difp. ¢ th. liz. L. & i reétius przfentlbus’E s,
¢ Fxamen fieri deberet partibus L pen. C. de reftib. l.13.C., de fi- S S g
= e inflr Nev, o, ¢.f. Interrogatideinde teftesfubmeture- "’? “74* )
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q«_uz, sefte 1terandi examinis, Carpy.sn Proc, T, 73,5;-1. 4. 4. 20D#, ey
debent ve- dentorffer. ad Fibig.co2. . 12,43t T. p. 610.veCté refpondere de-
Sondere bent, h, e. regulariter viva voce,¢ teffes IZ. 9. 9. congrug
& verbiselatis,c. czum canfam extra de teftib.non dubiis & am-
- biguais vid, Carpy. & Do, Swendenterff. finehzfitatione & va-
nec Vari-riatione ; ubl obvenit aliqva diftinétio : Aus teftesfe corri-
are  gunt atteftationibus jam publicatis,nec valet eorum corre-
¢tio, gvoniam tanc cum parte omnino videntur effe lo-
Dzﬂri}z o c_uti 6, pro teﬂe.r extradeteftsh, Aut fe-corrigum_ante publigau
tionem,idgs fitvelanteperfectum Examen, i e. anteqvam
Examini fublcribant teftes, Aenech. AT Q. lib. 2. ¢, 148.
#. +. & licitum eft 1pfis {e corrigere, nam ita prefumitur in
continentt {e correxifle. Cozarrmv, Variar. Refolut. lib. 2. c.
13. #. 8. verb.caternwm [i tefles, vel poft Examen perfeétum,
‘& videndum, ##m verifimile {it, ilios interea loqvi potu-
ifle cum partibus aut ejusmodi perfonis,a qvibus partes
fcire potuerint, #ec ne? Priori medo correftio plane non
procedit, & fic teftisvel ad poftulationem partis vel poft
triduum veniens ad fe corrigendum 2. die depofitionis
non admiceieur ; & fidicat fe cum parte non  fuiffe lo-
-gutum, nii 1d etiam probet juramentd & in fuper fits,
perfona notxe &probatx fidei. Bald.in Cap, Praterea, n. 4o
| wr&. jﬂrﬁbit tamen extra de teﬂz't. quf&'?'iawﬁ fﬁqﬁﬁ IS intc—gra
eft, &ita paulo poft fpontéveniens, caufamqve corredii-
~onis{uz allegans & probans, Examinelicet finito , utiqve
‘eftadmictendus ; parietiam ratione infecretis din carce-
-ribus detentum caxcerisgs paribus, gvandocungve fe cor-
rigere pofle , Dd eft fententia Menoch, 4. F.C, lib. 2, ¢. 108.
Frrinac, de tefibus. lib. 3. 11¢, v, Q. bb.n, 237. & Jaq.
@tumde. §. 6.Omnia qvae a teftibus depofira funt, 5. ideli-
pofita al ter apriotantur usdemqve in continenti aly Actuariopro
AC?.ﬂggié' teflimondl confirmatione iterum Praie o'iiar, Rec. Lemp.

L]

fideliter = de anpotbsg. J ubrigen. Adzpnif. D Born, d 1. lir. O. atqve

qgedans

o
-

annatan- tum ; ne depofitionts & annotationis confufio obrepat
iny - confignatienis formula, 3 Screniffisis Elettore N oftro,
Lﬁfﬁfﬁg’f{ﬁé& fﬁ‘llCHt‘I regente.: be d&tO 14}[111 1563; per I‘Ildllddtum {p o

fj' ViR aAne | ci 25




ciate Notariis Judicialibus prefcripta, ut 1. Intcrrogatoria
generalia teftiumdg commodz refponfiones. 2. Articuli, &
2. cujusdgarticuli Interrogatoria fpecialia, cum depofitio-
nibusiliico adjettis, ponautur, ad amuflim obfervanda
eft ; qvam, cum in omuium manu non teneatur , hic
fubjicere allubefcit, ' '

Imcrrogatoria Generalia.

Interrogatorium I, _
Wsie Jeuge heife? R, Teftis1, Gt beilfe N, prafirs.
R. Teflis 2.Cr feife No  pram.
Articuli probatoril.

| Articulus 1 : :
Wahr und Jeuge gehovet/ R. Teftis 1. Affirmat.

dafi 2. Re. Teftis 2. Affirmat.
Interrogatoria fpecialia.
Interrogatorium I
ad art, I |
W3p es Seuge gehorec? Re. Teftis 1. auf den Mavclie.
| e Re. Teftis 2. 1dem,
Interrogatoriuma2,
ad art. 1. .
CBon foein ev es gehorer? Re. Teftis1. von N.

Re. Teftis 2, 9on N.

(. 7. Qvibus 6, fuccedit atteftatorum Publicatio, Publican-
qvx non ad produé’ti,'Niwl, 177 Pmcs’ﬂf V. 1.C. 64 72.15. I(fd ”"r_
prt:{iucentis inftantiam, d, L Recef], Imp. de anno 1054+ §. 54+

coram judice competente ad hoc legitime citante, necefla-

rio in noftro foro eft peragenda; cum publicatis de-

mim atteftationibus didicita & teftificata falta prafu-
mauntur, Cenfkt. Aug-ib.in fin. P.1. nonut totusibiprzlega-

tur rotulus, fed fufficit partes fe declarare & atteftationes

pro publicatis accipcre. NVicol. d. 1. n. 16- p. 662,
¢. 8, Publicaus, utl diftum, atteftationibus, non ex r; ; par.

principiis jurls COMIMUNIS, No?, 90. Cap. 4. €ap. 6, extra de lde by dif.
C snflram. prrantsr
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infbram cu iy, extra de. teftib; fed ex obfervantia fori Saxonic
el producta 7. invaluie, ut partes,{uper factis probatio-
nibus, mutuis cduaabus & alternis pofitionibus , inter-
& ). A ’ i A,

CLO 1CH]

Jeced iemper fex feptimanarnm fpatio, ab. lmpetrata

-, -' r_g- *: g ,,,:___; % = it ™ L
d: JUQICie Copia L{}a,fjg_;Llfal'siio ¢ 9 i)
: TR O~ SO NS S
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i .r':".u.-q:ft % 04 S R M *ole dve Al 7 o 'T_."".
tlele gOLYLU DD TIY Jellmen abgefvem i clip

criptis offerendis

- ;"‘:‘} e r{j £ 3 . ” -~ |
WL ag;.;'!. CliaMa

: ‘f:' TR LA o TN % #qu - s y .
M avdiantar Urd. Prosef], Tit. 29, Conflit Aus.18.P. 1 Refol.
¥ 4 "; o - ‘-..- ':. >y = y b ""‘f o ’ "".:ﬁ. - - s X T x
Graw. Provintial TiF O J7itrerr - &G e g 2. Qvod (pae-
- I:: - — . F

ting: i cauals mecallicls ad qvings dierum fatale eft redin-
&t i, Orazne Metall: ary. o7, (Il ordren foiv. Nicels 1w Proe
cefl. . 1.6.68, 1uny. Marn r

: ‘i -a-,:j -i'.'h‘ N7
720 Vide.

¢ o 'I y 4 | 1 g i b
Leffes Je 9i . Iz gualstare-teffinn eornmyve habilitate videns

ks I TS s CIr R e O . - ' ' ;
‘dum priis ut re¢tidas cognofcatar, qviad-teftimonium_s
f"_“ . r "T ;--fw-.: 3 : ; : . - . o o
lunt 1anaoiles, nam centraria juXta oppofita magis elu-

00 1oL
S habs- cefcunt are. vy, Inf. del

1437 276 guafusl aloywr, Dicimus autem:
QVl wel omnino non, ne qvidem ‘in

les. . h.l iHos.inhabiles.
72077 ;??.obi- giaviflimis caufis, puta crimine Lalz Majeftatis , Simo-
eiti nie &c aut ubi.veiitas rej '
telt', admittuntur, etfi non

Lo16: 1. 18. 1" 220 °C. e poes
verttatem audiri & lnterrogari nonnungvam a Judi-

ce peflunt Adz/?ers. 12 tr. deprob. Quaff, An 44, cviad teffino=

minm dicendums inbhabiles [ant p- 621; gvales fune furicfi- &

aliter haberi non po-

mentecaptile 20, (5. 4. ff gui teftam, fac. poff. Infantes L. ig.

C.demredebil 1. 2, . 5.1 de teffib, Muti & {urdi naturd

Mo | 4 o b i '. - -8 . - ; - o'y A
vel nary- '15“’1*-5’ L‘lﬂ“@i‘;?* ad t, ﬁ” deteflib. § 3. p-319. Vel qvi alias natura aut
=% ege pror 1b_*3:}1,u? !'; 7, § 1A tﬁﬂ;zé;_mg; A g f de pre-
crrar, Natwra ut infantiz proximi & pubertati proximi/ 3,
W. 5. ff. deteftsb, Diz Straueh; Ex, 25. th,

reflio Wefenb. snw. f.d t.0,3, fimiliter ufurarii manifefli o,
a.de tufur, in 610.

".I!l : '.r'l \ : [ FIwp S, - ,- ~ o : o
berer. Judal & Haretici in caufa Chriftianorum L 21.C

ac Hever, E‘-”‘J{?JF ad t. ff. de reftib. §. 3027 fine Diffentit Bachowy

A& Treurl, Vol, 2. Difp. 5. th 8, i €, Alligve de qvibus Dn.
Jf?”ﬂ#bf

B Pt Dy By

D, Bora, tn d, difp, th.ss. GYent e it

ad "~ econdemnandum._s
peea, tamen ad eliciendam Gltemws

S id ik 2%, p. 391, NON VEro:
wELega' pmdlgm [.th.ag, nge'ufmfam-es 7253, (5.0 15. 1. 18.0.21 ff . de

Banniti & Excommunicati c.12. e 4144 de’

k-
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de qvo deponunt exacteé ex audire potuifle ; Qvienim de- prit

Syrauch.d. Ex.25. th. 14.15. Caxteros vero qvi in cetfe tan-
tum cafu teftesefie prohibentur ut mulier in Teftamento
§.6. Inft deteftam. ordin. Advocati &procuratores in cati-
{aclientis /. fin. ff. deteftib. aliigg de qvibus Aeflert.d.tr. in
gﬁfz;ceﬂ. qw}mm incerts c.:z‘z:ﬁf r.eﬂc*;r_., p. 6iy-ut hic reji,ciamtis;
nifi in talt cafuagatur qvieft unusde exceptis,nihil omni- Lémstarie
no fvadere videtur. Itanec coecus ateftimonio auditu per-

_CEptibﬂi depellitnr Stryk.in tr. de Fare fenf. Difp 3.¢.2.n. 7o

Hubn adWefenb. de teftib.n.3. (. s.infin. Modo & hoc{pe-

cialicer & qvidem qvod awudstnm proprium concernit, ad byoba-

fidem teftium annotetur. Nimirumreqvirt wutintalilo- = .
co fuerint,in gvo credibile lfit 1ipfos contractum vel a¢tum, ., pro-
ponit {e audivifle ex longinqvo vel tailloco ex qvo a comu- cujus rei
niter accidentibus haud facile audire)poterat. Farinac.de te- . 000if 7
fib. 3. tir.7.Quafi.69.c.5.na71.regulariter non probabit. Stryk pomitur
d,l. caps5.n. 2, fegg. bene tamen fi poft CortinamvelPa-;. . ..

rietem fe percepifle dixerit, Farinac de l. n. 171, Eodem.s Cortinass

etiam modo & matrimonium promiffurh valide probatur, ,,z,, pro-
Stryk. 1uc. 1.7, 17, Quamvis a_liialia-ip‘fupc;r3_drm_mcula r€- J s
gvirant, pro qvorurm conciliatione ita d_lﬁlng_‘wt'Faﬂmm,f A
de Quaft. 69.¢.5.n.179. ant agitur de matrimonio dlffol‘ven-_ o
do &aliaconcurrere debent reqvifita, 4 de matrimo- ..
niio contrahendo, nec opus eft aliis concurrentibus admi- '
niculis. Sed hzcdiftinétio etfi rigore & mente juris verior

i, ufutamenftori, {i Farinacio credendumn, non videtur,

adeo pracisé obfervaril, qvoniam Dd. omnes indiftincte
loqvuntur. 4 L. z.180. € [7. ‘Quod €6 usg extenditur, ut

licet ex propofito illuc fuerint ordinati teftes, tamen pro-

bent. 4.1 #.182. Hincpro cauteld a Dotoribus in civiltbus Cantels
receptum eft,ut fi creditor Debitorem fuum velitinduce-

re ad confitendum, qvod prafentibus teftibus noluerat,

toftes ille utivocantur, cortinatos adhibeat, alleg. Anth..

n. 182, pag. 404, At hoc primym membrum ad declara-

tionem folius deli€ti commifli, vel Negotii celebratt gvo-

qve Ipediat. | | W

C 2 §. 10, S1
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De andi F .10, Siitagzin taliloco fuerint teftes cortinati, ubi
t1 proprio tale quid committitur, 2, Exigitur,ut bene notam habeant
2.requifi- vocem Gontrahentium velaiud agentium, & qvidem ¢0
tum,  1pso tempore,qvo Acltusvel Contraltus aliqvis eft cele-
bratus. Qviautem deponitde clamore, illeetiam clamo-

ris notitiam probare debet, vox enim non involvit clamo-

Vocis no- tem, Favinac, d. gv. 69, n. 172, [ta notitia vocis ex tribus
titia tri- potiflimum colligitur (1. Jex Confangvinitate & {ic pater
busex car filli vocem exacte nofle creditur, (2,) ex vicinitate, unde
fis colligi- vicinus praefumitur {cire alta vicint /4 g, C. de Npt, (3.) Ex
mr  familiaritate & converfatione Dz, Stryk. de jure fenf. Difp. 2.
cap 4.m.30. € Difh.3.6.1.n.11. & fegq, Qvod priorum bafis

requifirs & fundamentum eft, 4, .. Atq; hinc aflertio patrisnon fa-
limitatio Citveritatem, f1 filius aliqvot annos ablens fuerit, Mencch,
Vox mmu-dePrefumt it 2. Prefimt.s3. Voxvero non mutataregularia
rata mor ter pre{umitur, vel aliud fubjectum, qvod vocem 1mite-

prefam;i- tur, {ubftitutum ;intellige murationem, deli¢tum,vel con=

rurs - tratum aliqgvem fubfeqventem, non antecedentem, qvo-
niam qvi perfonam bene novit , qvalitatem etiam vocis
exaltiflime diftingvere poteft, Dn. Stryk. cit. loc. . 22. cum
[eqq. 1taq; hoc fecundum membrum ad folam declara-

tionem perfonz, ubi deli¢tum vel contradtus jam tum

extra controverfiam eft,pertinet, gvam auditu etiam pofle

declarari dubium non eff. Farzzac. de teffib. lib 2. . 62. 1.

1. 45. Mafcard, de probai. V. 1. Concl. 278. n. 15, ac proinde ad
ejus dedultionem ulteriorem, fi forte Actus fimul fit
probandus, - _ ;
De andi. §.11, Reqvirimus 3, ut perfonz,a qvibus teftes aliqvid
20 &9 Pra_aucﬁitemi}t, fanz fuerint; dejinfirmisenim & zgrotisnon
prio;, re- valide fatis depo\mtun Earinacyd,lan,188.  1mo Teftimo-
GUifitsms THUIM hoc longe perfectius judicamus, i teftes nlfupei
Ampliz. Probare poffint, non alios nifi nominatos in (!1&(: loco
150,  fuifle,neqvidé adefle potnifle, qvod vel proceditin eo cafu,
ubi delingventes vel contrahentes auditi funt in tali Ca-
mera,in qvam nifi per unum oftium non patuit introl-

tusd, Aduth,194, Quaratione teftes, cortinati tam gvoad
decla-




e —

Jeclarationem perfonz qvam qvoad actum celebratumds

- B
. 4 defignan dum,prafertim {i Judici ita vifum fuerit: eods #s

: 196, plenam merebuntur fdem c.ls ca 6, per totum.

: .12, Quazhaltenus difta, dictafunt de auditu pro- p,,p.:/,
3 prio, Andiinm vexo aliennm qvod attinet , duo maxim_é SRR

funtattendenda; Perfona nimirumin qva qve {cil. audi- _;;..2 1,
: e . | sGH s
vit, & perfona, exqva aligvid eft auditum Dz Stryks 1R tYe 4y porfs .
de jure fenf Difp.3.€. 3. 7 29. P. 191 Priorem ﬁ.}’efpiciamus nmpﬂ:zem
requiritur utfitgravis, omul exceptione major, nec fu- .,
fpelta, nec qvodammodo in famis, sed omnino fide di- 5 r 0 per-
gNA; C. 47, CX174 de teftib.1n probatione enim extraordimaria, e m‘p A
qualis hzc eft, teltes aliter comparati eflenon debent. SR’ 2 o
d. l.n.2;. Gravitas tamennon 3 Dignitate , led fde =2fti- 7
matuat , Gloff. in.d.c. 47 Deinde etiam necefle eft, ut audi-
yerit ea, de qvibus reftis eft , ante litem conteftatam per
verba in cit. cap. 47. thi: & ante litems smotam teftifie
cain didicerint apertiflima & rationem, qvam adducit Do
Stryk. d. #. 27. pariter fub 7. 28. exceptiones qvasdam {ub-
neétens, Imo &certo perfvafum {ibi habere debet & cre-
dere, ea, qvibus deponit 1ta efle, nec aliter fe habere , nec
dubitare de depofitione propria d. Anth.n. 38. cam {fema
per itaviderit & nungvarm contrarium aétum obfervave-
rit , nec 4 {fenioribus & majoribusaliter audiverit , nec mae
jores ipfi a fuis majoribus aliter perceperint. Stryk. de
jﬂre fenf. Difp. 8. ¢.3. 7 2g. Qeil eves m’ema@[s’ ANoers dc-
fefei /- nod) onfeinen Gleern nnd Woriahren anders aeho-
veo:, Defialeichendaf s iber Menichen Sedenclen alfo Die ge-=
neine @aae gemefen / Klock. V' ol, 1. conf, 29.7.359, Brunn. ad
L 28. 1. 2. de prob.p. 62 Schnerdere. adt, Inft. denfw cap. y$40e
de [pecial: prafcript. .37+ :
: " .13, Ratione Pofterivrss res ita fe habet, ut Teftisdicat,
) fofe audivide 2 perfonis itidem omni Exceptione majori- C#c4 pey-
, bus,{ed antiqvioribus, & ®tate fuperioribus, jamd prxde- fonam ex
/ fun&lis , aut itaabfentibus, ut eorum copia haud {perari qva, rea
¢ c. 47. extrade teftib. Dn. StryR. 4. L . 30, Illarum non gvifita

- pofli
i unam, fed plures vel duas ad minimum , 4. ¢. 47. & L1z ff.
- C3 de te=
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de teftsb. etiam non interrogatus nominet, qvZ nominatio

~adeo eft neceffaria, ut fimpliciter deponens plané nihil

gque ¢+ probet,d. /. x 29 &31. Hzcqve requifica omnia concnere.

mnia ad- re debent, fiagatur de faltis AntIqVis, L. 28, fF de probar 4, 2,

¢ffe devent §. 8 fF. de agv. pluv. are. de confan gvinitate & affinitate c, 47,

exceptio, CXtradeteftib. Vid, fupra cap. 4.in aliis verd tantim potiora,
qve Judex arbitrabirur,defiderantur. Aenoch. Arbitr Jud,
Oveft.c.475.7.2.Quibus jam preluppofitis,inferre audemus,

Omnes & fingulos, ad dicendum teftimonium, admicti

pofle, fprafcriptus huc usqve modus obfervetur,etiam-

1 {int caeci,modo non fint de fuperius exceptis, vel Lex

exprefse perfectius teftimonfum pottulet. vid.§.7 h.cap.

Quor te- 94 Hicultimé,non ficed pede prztereanda eft qva-

fres requs- 1110 : Qvot teftes neceflaric adefle debeant, ug valeat depo-

rantury 11160 deauditu? Et cum aliasjuxea ordinem Juditiord com-
munem, unicus teflis non pleneé probet, & praclari cy.
riz honorefulgeat,l, 9, §.1. C. de reftib, Etitam hic admini-
murn duos adefle debere flatuimus Farinac. d 9. 6. 7. 93.
Ubicunqve enim numerusnon eft exprefius,duos fufficere
evincit /. 1z, f. de reftib, 1iq, Brannem, 1, z17.in fin fF de V. 8.
qvod Juri Divino confentaneum eft. Mazrh, 5. .16, .
Corinth.13.verf; 1. B. Geisler. in Difp. de numer. Teftinm th. a5,
& fe9. nifi ex certd causi pluresreqvirere vifum fuerit /, 1,
$o#lts s 30 Fy 24 ffsde Tefirh, Ita & vice versiin teftimonid
de auditu auditus, teftes non ab uno majorum, fed a duo-
bus ad minimum audivifle, deponant, dd, textib, Pacian,

de Proby lib,-1, ¢\ 9, 14 37, -
An reftes J+15.  An vero teftes illi de auditn deponentes
coge pe/~cogi poflint ad dicendum teftimoninm » difgviritur,
Jent?  Quod pro meritd de omnt jure affirmandum L 7, C.
de teftib, tot, 1, extra de teflib, cogs O, P, S, tit, 22, ratio
petenda eft ex X g f. de Munerib. & henorib. it verd
hzc coactie coinmuniter vel captis pignoribus arg. . 3o
Infi. de Sarssdat. vel multd indiéa, 1L Civilibus indefini-
7 'Sq_ﬁ de- ta Rudger Roland de Commiffar. P, 2. L,3.¢ap. 7. n. 10, Qve
scrimings Jure Sax. ftatytaeft, nempe decem aurcorum Rhenen{i-
| uin
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Tudicem & producentem dividenderum, & ag-
sravarl proratione circuamitantiarum poteft 0. P, §. 4.
£, 22.thigue B Philipp, Conf. mn: n 3.p. 232, ADb hac tamen Exccepts -
violentid excipiuntur Parentes & liberil. 6, €. de reftib. ones.
Carpy, p-1. C. 6. D.50. Brunn. ad l.9.f. de teftib, n.1. & ;f'.llbl
exceptiones, bratres, [ 1. . 10, de Quaft. :Afﬁnes y (V1 pa-
yentitm, liberorum & fratrum locum obtinent , nec non
4 Confangvinei Collaterales ad 6. & 7.usqve gradum, /. 4
&5 5. 1 de teftib, L1o. ff. de grad. @’%ﬁﬁifi_: Senes & milites leds
ffu de teftib. Publicani & Valetudmarii & avi cum Magiitra-
tir Reipubl. causa abfunt,/ 8.4 9. eod. Item fac21‘c10te§
inrevelandis fecretis Confeflionis Gail, 1. obf 1co.z. §. ubl
nec volentes admittuntur , can, facerdosz, de peenit diff. 6.
¢. 2.extradeoff. j’ﬂa’.. extraord, €.13, extra de E:w-‘e_'/]:‘ pm:’ﬁf.B;
Philipp. ad Dectf. Elett, Nov. 1. obf: 4« Nif1 cogfﬂﬁmp delilto
commictend,aut periculum {it,ne opprimatur innocens
qve tamen a nomine confefli, qrantum fieripoteft abiti-

nendam, B, Bruunem. adl. 8. ff. de teffib, n. 34

CAPWI. VL.
DE

el N B,
Jo 1

T1Inis noftri thematis fittriplex, rum Intentionts , tum Finis off
~ Perfe&ionis, t#m Privationis, Zzd. B. Piilipp. in trall, triplexe
de [ibhaftyc, 45 commate ¥, p.286. Finem lntentionis

in Definitionenoftrad expreffimus , qvi eft, ut fides judi-

um inter 4

.

SAcertotes
nec en
ter admst=
1en tur,
L . tatio

| cifiat I, 2. fF. de Probut.ad formandum animi motum in £475 %
| ferendd fententia£.z.§.2 Lio, f.f. ff.de teffibl 40 fliad L. Aquil, 16777075

Finis Per=
ﬁi’ﬁf-‘i 235 .
varios ef-
fectus pro-
ducit.

ex anditt

g, 2. Exqvo, utl & reliqvis fupsa pofitis promanat
Finis perfeétionis feu Effeétus probationis de auditu,
qvi pro diverfitate fpeciertiim, diverfuseft, Namin au-
ditn proprid, fi Judex accuraté attendat,fupra dicta.
requifita omnia , indubium eft, illum judici pro fen-
tentia vel ceondemnaroria, vel abfclutona ferenda, i
§. 4, C. de FEdendoy ls g4 Co de Oy & A, PER PR X I.’m-pmo
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deprovar, plemiflimam facere fidem. Wifenb. Diff. 43. th. 13.
p- 438. nonobfl. ¢, 3 extrade fuccef]. ab inteft. Vid, Farinac. d. O,
69.7.142.89 [eq. Da. Szrjk, Ad.Dip.z.cap. 2.n.5. Ratio eft evi-
dentifima; cam omni tefti dere fenfu corpored depo-
nenti firmiflime credatur, curnon & de auditu proprio te-
ftificanti! Mafcard. de praé'dt. Vol, 1. Concl, 278, n. 8, Facob,

s Crimi- Menoch, 4. F. Qu.lib. 2, caf. 475.#,15.  In Criminalibus vero

walibus ~ Indicium ad torturam concurrente fama & aliis admini-

gulls; Juxta regulam a Fulvio Paciano de Probat lib. :: o,

10, 7. 4. traditam: I gvibm prabatiaﬁd anditum plenam fa-

cit fidem sn civilibus, in illis facit indicinm ad tortwram in

eriminalibrs,  Cujus afferti ratio pofita videtur in diffi-
cilitate probandi, probationisd evidentid, gva in crimina-
hibusreqviritur. Farinac.c. 1, n, go, qvam fententiam con-
firmataliqvo przjudicié Academiz Francofurtanz Srryk.

a, Difp. 3,¢.1.7. 39, € feg9. ubi n.42.in punéto adulterii, cam

teftis depoluerit.fe audivifle,qvod qvateraccufatam carna-

liter cognoverit. conjunctis aliis adminiculis, Facultatem
torturam Annoié7o, d,2. Maji adjudicafle, refert; qvam,

remotis illisadminiculis, nonadjudicaflent. Zanger. in 1.

P de Quafl, cap. 2, n. 213, pi m. £1.° In crimine tamen lxfz

78" Majeftatis, puta cam de confpiratione , qv& communitey
eft Zile CT;.' inter privatos lares pararifolet,deponatur, auditum ple-

” i’wL " né probare, autumat. Farin. d, Quaft.69.n. 192.adde L. 7, Pre

Majefiat . ad L. Jul, Majeft. L.1o.pr.&5 J.1. f.d. Quaflion.

Ex Andi- §+3. De auditualieno pariter res expedita eft ; in

s alieno €a11DUS 7 praced, capite enimeratis plenam non minus me-

' prabamns rebitur fidem, fi debita obfervetur ratio, Farinac. 4. 1, ». ;1.

¢ 59 [egg. Menoch, A. F.Qu.lib.2.conf. 475. Mafcard. deprob. Vol.1,
Concini37.7.48.  Extra vero illos cafus etiamii Audtor {it
vel pre- demortuus, Pacianus I, 1.¢. 9. #. 21, prafumtionem tantum
fimtive, faciet, illamdgs non oneris probanditianslativars, fed admi-

i culationem duntaxat, Farin. d. L. n 34. Fachmanslib, i1, contr.
&6.p.so.necad capturam (qvid dicam torturam? ) {uffici-

entem, ob rationes a Dn, Sirykion d, cap.3, 49, & fe44.

allegatas. |

el pz’e:f:

__[T* 4" thq;




. 4. Atqve in his ‘confiftit finis intentionis & per- Frnu Pri-
fu&kionis Probationis deauditu.  Fns Privatsonis, five ra- vationts
tio contrariorum feqvitur, qvi cft 1 defectus probatio- confiffst
warm L 4. C.de Edendo. L 9. C.de O. €5 4. ubl reus non tam_+. J» defe-
abinftacd,qvamabipsa a&tioneabfolvicur ¢.3 exrra decarf. étu probas
pof. € pign. Cap. £, extrade Jurey Dn. Swendendorff. ad Ekolt tionis

w1t ff. de Probat, ». 6. Dillentit Eckolt. all loc. propter 4. 100 iJs

3.1 de Edend. L. 31. . de §urej. 2, Formz amiffio , Incap. 2. In for-

proximé pracedente, forma enim ad amuffim eft obfervan- me am:f-

da c. 29. extrade Reffit. Spoliat.c. 22. €xtra de Refiript. eaqVe fione
negle&ti totus actus vitiatur, B. Philsp. ad Decif. El. Nov. 3. In tefti-
38. Obf; 2.n.13. 3. Teltium inhabilitas, 4. cap. 5. 4.OD-um inha-
jeCtum nonad ®qvatumn iz c... & §. Reprobatio; qv eft a- bilitate.
&us, qvo welprobationis fuscept fundamentum elidi- 4. I obye-
tar. O, P. S. t2t. 21, Ca:zrp'{. tiz, 23. artic. 2.$: 2, vel exccptiO«- lo no ad-
nes peremtori,inipsa litis conteftatione, fubpena de-¢gvaizo.

fertionis oppofite./ 9. wverf. Habite C. de Except, .18 ff ¢, in Rea
commun.divid. O P.S.Tit. 21. F. 20 avdh. Phoilipp, inlfn Pr Pmmgtmm
Inft. lib, 2. Ecclog 63. probantur. Magnif. Dn. Born.in alleg.  ate
Difp. ad univerf. jis j’-fﬂd. n.0bos53. Bt pmscditu_r cum ea, fere,

nt in probatione diximus, nift qvod jure Sox. Termi-

nus . in noitra teftium probatione, a die infinuatz cita-

tionis ad publicationem atteftationum audiendam cur-

yore ncipiat, Conff. Eleét. Ang. 16. Py 1, 0. P&, Tit, 21, verbe

iedoch abex. sug, B Pasispp. Confeder.te 2, 2

CAPUT N3l
- DE |
AFFINIBUS.

7.1

FFINIA funtreliqve Probationum fpecies, de qvi- Afins
bus Maftard. de Probat. V. 1. n pro@n. INPrimis
Tyer0 probatio ex fama, non illa, queinfamiz oppo-

nitue L 5. J. 1. ff. de Extraora, wgm% nec qvx d vana popull
voce




L e e e e i e—— g w4 0t i e Sy

voce oritur 1,12, f.1. Q. de Penis. Sedea,avzefl commu-
nis oppinio voce manifeftatd ex fufpicione proveniens
L.1o, §.5, . ae Ov=ff. quaed originem traxica perfonis fide
dignls, gravibus, juridicis, de qvarum commodd non agi-
tur, & udI apparct a qva namratione & causieadem pro-
verlat, Mafiard, de pmbﬂ;.;?] 2. Concly 749.5, 90 Da, st-;yfg d,
BY o Co 4+ PET tot,

Epilogus,
: i <

HEC funt, gve placido Eruditorum examini,

judiciogve fubjeci, 1ps fretus certiffima, fore;
ut, gve vel minds accuracé vel non fufficienter in
materia hac expreflic animus adhuc infirmus, nec
ad omnia fatis przparatus, benevolentits fufci-
piant, faventius legant, 2qvins interpretentur 0-
mnes, gvorum tanta femper apud me eft eritqve
Autoritas, gvanta Veneratio ab illuftri ipforuims
culmineproficifcitur, gvantad; informatio & erudi-
tio ab iploram humanitate in fubje&ilfimos ctiam
redundat, Deo vero Ter Optimo Maximo piiffimas
gratias referens; cundem fupplex imploro, ut oa
mnia, qvecung; aufus fuerim, infui gloriam, Rei-
publice patriz amorem proximigve emolumicns

tum dirigere velit, Hic eft eritqve femper

milt propofitus exoptatusgves

| Errata.
In Cap.3.1in.8. mf. pro illum,legas wllam, C ap.4. J. 5.
Iin. 4. pre Cap. 17 leg. 27.d. c. 4 § 5. lin.2¢. pro n. 13.leg.
139, p-398.-fach.c.5.§. 9.lin, 14. prol 2. lege L.3. - Religva,
qv fortelrrepferunt B. L. zqvius corrigat.

Co-




COROLLARIA.
I
Teftes ad probandam confangvinitatem
deponentes, non videntur fingulares, etfi
unus dicat, {e a duobusaudiviffe, alter vero
ab aliisduobus- J7sk. de fare fen) d, 3.¢. 3.
ﬁ- 35& I - | i 5

ik
Teftesad perpetuam reimemoriam non

folum deponuntde auditu alieno.fed etiam
e proprio, Diff cit. Antor d. l.n. 4.5,

111

Auditusnon excufata dold, fi qvis inju-
rias-ab alio auditas’ propalet, juxta vulga-
tum : Werthan bilfe niche. Sehueidevw, ad 1,
lioft. de anjur, §:1. |

IV.

Fabervelalius cum f{trepitu laborans,qvi
laboris fond auditui Doctoris aut Studjofi
-moleftus eft, a vicinitate poteft depelli. D,
Siryk d.t. Difp. 3.¢ap, 2.0 10, [¢q9,

D2 - Ad
: _




A S B, E AL

A

)
Nobil. Dn. Refpondent.
Civem & Amicum M. Di-

le&iflimuni.

AUditum in cathedri tradas, tes mira,
logvendo:

Audict Audicum hunc Patria Docta

Tuum. *-

D.Val. Alberti, P.P.

OVahtain Jure tibi fuerit folertia, Amices
<& Teftibus haud opuseft, hec documenta pre-
ot bant, -
Ex auditu alii; probat & confeflio noftra,
Det Deus ut tandem digna brabza probent,
| Mens & votum

PR ASIDIS.

. Quz vagus Auditus nilnifi certa facit,
Quid probet Auditus? Te verocum audio fantem,
Clarum eft, Te dofti nomen habere VirL

Cipe fe '
A. H. Mollerus, Lubeccen(is.

"Udic-ihus neqveunt fat demonftrata videri
d
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