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PRODROMUS.

= Eritatem , illam Juftitiz
i3 Nutricem atd; FundatriCem, ucre-
Y Gius ¢ fluctuosd Dubiorum pelagd
7@#0 cruat Prudens ac Gircum{pectus Ju-
N dex,(qvippeinqvo fola hzc fcien-

WAL ga reqyanitur,ut habet Adefiersing in

. de prob. qoaf.cut fas probatio.p. 615.) opus ipfi
critqvam maximéPr?bmiqnibi:ss ; Nam licet ne-
gando vel affirmandd, Veritas ipfa non mutetur;
pet [, 6, pr.ff ed Municipal. Reipubl. tamen intereft,
camin lucem publicam prodires tum, ut licium
aliquis fic finis, . foz, pr. ff- profiso. turn, ne probisc
vircuofis fua proemia, o Code far, € imagin. Tm-
probis vero & fceleratis promerit poene detrahan-
rur,l, s 1. §.2.frad L. Aqgvd l.22.C.depen. Tradi-
tur inde variigencris ?ro?oatio aDd 1. Ratione Jib-
jecti, alia et Areificialis, qu induftiia I?robant_is cx
ipsh Caus cjusds circumitantiis deducitars alia In-
artificialis,qvz ad idem faciendam extrinfecus ad-
furicur, Dre. Sruw. Bxercic,2 8 .2h, 3.69 4. Sty anehs
Differs.ff.z s.th.12. Quatamen, {iverum facerive-

limus, non eft Probatio Juridica,fed Rhetorica A«’;;'i.
Aa frot -




fioz. 1. Rheror, 2. Haln: 2d I2efend, viv.de probar.n. 16.
P+ 58, 2-Ratione Effectus, aliaplnadicicur, ut u-
ta, qvaplenam & fufficientem facitfidem./ 1 9. C
de R VL 211 finC.deprobar. I, 2. C, de seflibus. alia
Semiplena, qve quidem,ac fiJurinoftro parum con-
veniat,a Donello /4. z 4. Commmersz 6. 19.& Duare-
no 2, Dif). 3 3.impugnatur ; Haud obfcuré camen
partim ex 4 5.0. 6. G. de prob. o. uls. extra de Furcjur,
partimex arz, 2 3.Conflir, Crimind. Carol. ¥ il : Die:
felbeift cine balbe Deweifing. & Ordin. Proc, Sux.
Lar. 30.in pr. Uluds fori adkruicur Gail 2, obf. 20,
w5 Mynfing. 1. Obf.6 8. €5 9 5. Mafeard. de prob.
Fol.1. Qg 4. 1. Trentli Fol. 2. Difp. 4. th. z.
Strauch.Dip.ff 2 5. ¢h. §. Amad. Echolr. ad tir. I de
probar.§- 2. Diffent. novif -l iffer, Dip. s 3:th.4.
Ad alteruera prioris, utramdj vero pofterioris Divi-
fionis fpeciem, Praefens Hec De Aubrru Prozartio,
qvam ventilare fufcepimus, erit referenda; Sed
anteqvamad eandem penititis progrediamur, jure
merico Divi Imperatoris noftri, qvod in M. 6.
praf. monitumpiifimum expreflit,ad animum re-
vocamuss Nempebené univerfy & competenter
geri, fi principiumdecens & amabile fiat Deo. Atgs
ita primario cidem ‘omnia adfcribimus; " deinda
ejusdc_m Gratiam humillime imploramus. Faxit,
ne quidqvam adverfus Aqvitacem dicendd fatu.
endove commiceat Juvenilis lubricicas. Cereé fic
nihil derogabituy jis; qvzad Juftitiam,nihiliis, qvee
ad Veritatem, : :
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CA PDU s
NOMINE.

gt
¥ Ifce, it pdrerat, annuente L. 1. . de 0.5. decenter prée-
% mifiis; remipfam exordimur ; ubrin principi6 ftatim
& qvafi inhmine fe nobisoffert Vocum Envdatio;
In qvam inqvirere non tam feculimores, qvam ipfa fva- #%”
derevidetut utilitas, LLbus noftris adftipulantibus , ut vi- 7% ¢%
dereeft in/ 1prffided 3 F.Li1ff.deR C.L1ff.de adguirvel amits.
poff- b 1. proffode Furt L. §onff depait. L. 49. ff. de V.S, aliisqg
bene plurimis. Non tamen in hoc erimus'prolixiores; fed
qva pulchriis accuratinsg forte de hacre dici potuiffent;
Lexicographis relingvimus, iplo Jure admoniti, potiorem
Rerum, qvam Verborum habendam effe rationem, arg. /.
. jf-de LL. ; -
J- 2. Duo aatem potiflimum hic confideranda ve-
niunt vocabala. ‘1, PROBATIO, qvod a fupin6 Verbi Probatio-
probare,(cujus variz acceptiones & Homonymizx habentur.ss Etyno-
apud Almersin firo Mannali Furis, quide ed videripoteft, fi'logia, Ho-
cui libitum fuerit, fib tit. Probario ) Derivatione icilicet monymia,
Grammatica, non Logica deducitur. Atdin jure noftro,
fecundum Excellents(fimum Siranchinme Differt.ff. 25, th. 8. tri-
fariam ufurparur. 7l enim fignificat medium & caufam,
Quzftionem feu intentienem probantem & tunc idemeft;
qvod Argumentum ; 7el denotat Effe€tum mediiproban-
tis, feuipfam conclufionem; Zeletiam Aftum medium il-
lud adhibentem, qve fignificatio eft hujustoci. Perez adtiz.
C. de Pribat. n, 2. Ummsins in Proce[]. Difp. 25. th. 1. 7. 5. Lol
O3, 2, AUDITUS, qva voxin legibus noi’n:is, yix Audisws’
ali6, qvam apud Latinos fvevit, fignificatu gaudebit. vide
L. 6 C. Theodof. de Hiereticis addec, cum canf.37. extrade teftib, c.
preterea extra eod. can refles s, snaddir Canfe 1L guaft 9. De-
fcenditds a verbd andire, cujus diverfas fignificationes la-
tivs expofitashabet D, & Stryek. sn Try de jure fenf; Difp. 3o
Sl A3 §Ap.1s
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Definitio

vealts,

Divifiones

Benuse

dap, 1m2. & 3, Hae difta de Nominibus fufficere putamus
ad fcopum noftrum, proindé nunc ad Definitionem rea-
lem nos conyertimus.

APLET

DEFINITIONE ET DL
VISIONE.

Jit.

St autem Probatio de Auditu,Atus, qv6, negataab

adversa parteintentic per Teftes Habiles de Auditu

legitimo & ordinatd modé depanentes ad fidé Judi-
ci faciendam, confirmatur, L1, L. 12.infin. ff-de probas. Pre-
land, Stranch, Exercit. ff. 25.th. 8. p. 389+ Mezer. in Colleg. Fur.
Argent.de prob, th. 2. B. Eckelt,d. L. §.1.p. 3077, Magnif. Dn.
Born.in Difp. ad univ. Jus Fudic.th. s0. ; ]

§.2. Definitionem excipit Divifi,abi prazcipue noftra
probatio dividicur 1, in pleram, qva plenam judici facit fi-
der. B. Eckelt.ad tit. de piob.§. 2. p. 306.€5 minws plenam, pex
gvam aligvafaltem, fed non plenaria, fidesgjudici exponi-
tur. vid. cap. §:& 6 infra.2. In Eam, qve eft de auditu pro-
prié, quando quis propriis factum percepit auribus. D
Sam. Stryks intr. deJure fenf Difp. 3. €dp. 2.5.1. & GVE de au-
dita aliens, nbi ab ali6 faltumverbis enarratumaccepimus,
dicitur, d. . Profper. Farinac. deteflib lib. 2. queft. 69.cap 1. de-
nig 3 Probatio eft vel Regularis,qz fic poftlitemn contefta-
tam zor, tit. extra utlite non conteftard , vel Irregularis, qQua
fit ante lirem motam ad perpetuam rei memoriam. Di
Swendenddrffer. ad Fibig. cap. 2. . 25.lit.C.n. 2. p. 207.

0+ 3. Genersslaco poluimus Ackum, intellige Fudicialem,
1,13 C. de probat. ).3.C ob tarpem cauf.verhd aftus generaliter
fumto, proemnifaéto communi, L . ff. de /7 S.quonego-
tia fiunt Gedd, ad d. 1, 29.n. 9.longedg commaedias, qvanis
Oftenfionem & Demonftrationem cum Bachov.ad Trentl,
Vol. 2. Difp. .#5s 1 it A, qvam tamen & probatione muléis
differre, fatis exudité pro more expofuit pralaudatus Dn.
Strauch, Dif. 25.th, 8 CA-




CAPUT IIL
CAUSA EFFICIENTE.

I

Vandogqvidem notiflimi juriseft, Ea, quz probari Probatio-
Quﬂendici} negveunt, pro non geftis, neds cxiftentibus uss neoeffi-

naberi . 77. ff. de Contrah. Emt.Li17.f de in diem addite  tas.
L.30. ff. de Teftams.tut. L. 10, fF. de reb. dub. Wefenb.injf. de Prob.
#.1. Probationem autem vice versdadeocfle de Subftan-
tia Judicii, utne qvidem in fiammmariflim6 omitti, Clement.
Svepe, de Verb Signif. Carpy. in Jurispr. Confiftorsal. bib.3. Def.
28,710,658 Zang.intr, de Except. €.2.1.9. 1. 4L Decif. Eleét.
Nev.1, led femper, fiveid fiat veré, five prafumtive, inter-
venire debeat; Trentl. Vol 2. Difp. 23,140 3. lit. C.

. 2. Ita Thematis hujus CAUSAM REMOTAM Jus Canfa Effi
2um Civile, L. 28. ff- deprab. 1.2.§ 8 ffde agua & agv. plnv. ar- ciens re=
cend. tim Canonicum. cap. licet ex guadam 47. extra de teftib, motd
ibig, Gloffa& Pd. ftatucre calculumds nobis abande adjice-
ge,non dubitamus: Qvod vero generaliter Probationesat-
tinet,eas jam tum in Republ.Hebraica & apud omnes gen-
tes bené moratas perqvam cuftoditas fuiffe, diffitendum
haudeft; unde Jure Divind Judices condemnare illum.s

rohibebantur, nifi ad minimum duobus teftibus convi-
@um, Devt.17. v.6.€ 19.v.15. qvam deinde Legem in No-
v6 Teftamentd fuiffe repetitam apertiffimi Textus apud
Matth, 28.v. 16.€5 Joh. 8. v.17. evincunt. Verum licet hoc
ita {efe habeat in thefi; in. hypothefi tamen & gvatenus
jam folumjus noftrum certa qvzdam & fingularia de iis
difponit, eag;-ad ftatum noftrum applicat, res aliter gvam
prdi&to modd fe habere non videtur.

e g 3. Canfa vero EFFICIENS PROPINQVA, ut in Propin-
~pmni probatione, ita &hicpoteft efle Judex, Aétor &Re- gua et
ws. Amad Eckolt, adtit: ff. deprobat, §7. . qvibus aflerentibus Fudex,

wrg.l.z s bzl 2z ff 1 8. C. deprobar hoc onus, fed diverfi-

modeé incumbi, Judex enim probandi necefficatem vel
: ex offi«




exoffici6, ut 1n caufis inqyificionis, fufcipit B. Brumn. in
Proceff. Inguifit. cap, 8. vel {entenria fudinterlocutorid arg, e,
9.extra de probat. imponitl, 2. ff.esd. Diz. Struv. Exéreis, 23,
Altor.  th, 6.& tam probat velr. Ador, Lot [ lsCodeprob . 4, Infh.
de leg. qvo non probante. Reus abfolvitur, etfi nihilpre-
ttiterit,L ¢ C.de Edendy, c.f. 5.s. & Farejur. inéto. imé licet
fe adftrinxerit ad aliqvid probandum, defeceritqve, necta«
men condemnatur. Mafeard, de prob. Vol, 1.¢.36. 1. 37. Nam
quicundp agit, ille regulariter & femper aliqvidintendit, vel
affirmat, Affirmans vero fuamintentionem probare tene-
Rews.  tunlz ffide probat. 8. 4. Infp. de Legi 1. 3, 1, 23, C, de pro-

bat. Vel z,Rensy . yolitailazo s, 1. Uimgl 22.ff. de prab.’

qvi cum dire€to & feré femper ea inficiatur qvz poluit:

Ac&kor, eatenuss, qvatenis vel in totum vel pro parte negat,

€arpz. in Proc.t.23. art.1. 7. 42 negationem fuam, nec per

rerum naturam probare poteft, aut debet. d. L.23. €, de prob.
@viprobat Perindire&um vero, fuam quods Negativam, qvz affirma~
velper in-tivam {Cil. tacitam aut involvit, aut per neceflariam con-
direétum feqventiameruere finit, nihilominus nonaunqvam pro=
; bat, ficqinL, 8. . de probar. qvinegat, fe in patnid poteftate
effe, tacité affirmat, fe ab Avo efie emancipatum, it. i/, .

. eod. Hares, qvibona detun&i ad Dolida legata fuffi-

cere negat, facile opinionem facit, aliqva tantim bonaefle

in hzreditate, qvorum tamen z{timationem Legata longé
excedant, & propterea hiipfi ad probationem adfirin-

guntur. Qvofenful.L. aliz adhuc qvamplurimz intelli-
gendz,qva neganti imponerevidentur probationem,qvas
vecenfuit Meflers. tr. de Probas. Q. Cwm Negations exprefe,
negativa enim non ex figura verborum, ,fed vi & po-

teftate zftimanda, B. Brwnn. ad 1. s, 4 prob, . 2

wel dire- qv0d fimiliter procedit, fi reus excipiat, tunc enim parti«
& fuam bus Atoris fungi Exceptionemd implere debet, g, pr.
exceptio- J1 & [e97. ff. de probas. - Nifi fit Exceptio non numera-
nem. 1% pecuniz,intra biennii metas oppofita, g, #z, fuff. de 1.i-
Limita- terar. Obligat. ubi petitor probare debet, pecuniam altert
e effe numeratam,/, 3.4 10, € de nonnum. pec.namhzc nega-
: t1o
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tioeft de naturd .contraltas, Dn. Aug. Bened. Covpy, A-
secefforin bac Alma florentiffimus in pralect.ad Sehnobel tit.de pro-

bat, vid, ﬁt/;m cit. Awtor, sn Tralh. de nownyuns, pecun. p. 376.

gvando vero Exceptioills, bienn:6 demum elapsd, A &tori ismirarts-
eft obje&a, virrutem fiaam amittit, atgs tumReo probatio uis fimi-
adjudicatar.  B. Philipp lib. 3. Eecleg. 6. p. 705. Uing ep, Exers. tatio,
Fuft. 11. gveft, 9. dikaqvoq non aliter procedunt, fi pre-

fumtio fit contraream, utsn 4, r2. ff. de probar. L. 9.l 25. pr. §
1.2.8fin.ffeod. 1. a7 fFdeuredot.). 24. §.8. ff. de fideic. dibert,

Grjac. lib.z. obf. 49. Meeftere, de probat. uaft, An Prafunss. nlt,

Hinc inde ab onere probandi relevatur Poffeflor rel con- (54000
troverfel.fin. C.de R V. 1.1.C.de haredperir.cumille poffeffio- :
nis commodo fetueatur, i 1. §1. 6 . #ti poffid. non obftat,
£.16 C.de prebaz. vid.B Eckolt.zit.de probat. . 3.4n . ubi plu-
ges exceptiones legi poflunt. Quid vero dicendum, fi
non ligveat, qvis a&or, qvis reus fit, in controvertendi
qvalicate? vide Dp, Strauch. 6.4, 1h 4.

CAP%T IV.
OBJECTO.
g1

w 7ldendum jam eft, QVALE hzc de Auditu Proba- Objeduam,
%/ tio {ortiatur OBJECTUM , ac Auditus qvidem, duditus,
¥ prout Phyfici enm confiderant, objeCtum fonus eft Phyficum,

-.qvicun@ Bald. in ¢.35. extra de reffib. Juridice autem ifle Furidigiz,
tantim, deqvd in Judicid gvaitio moveri poteft; Dantur

enim res bene multz, de qvibus nifi anditu perceptis, Pro-

batioinfticuinon poteft. D, Stryk. in Tr. de Fure fenf. Difp

3 c.m 8 &6 2.1 4 Ttads afferimus probationem hanc

verfari circaca, qvz funt Fads, 1. 6. C. de probat.in quibus in-

tentio altoris & exceptio rei fe fundat, 12215 . deprabat.

Jus enim, cam Judicinotum effedebeat .2 ff.de Jrr. & Fall.

1gn. & ex officio Judicis fuppleri pofit.? anic. C.ut que defunt Fu non

Advoc.rungvam eft probandum, nifi qvoad adplicatio-p7 & -r-

nein, Trentl, Ved, 2, Difp. 4.3h, 1.1t P, D Strauch,Diff. 25 th 10.

B g.2.Fa-
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bene tamé

(1.) Falta
anditn
percepta,

Fallaguve
mixta,

INec inter
estan fint
nova

an ants=
qua.

F.2 Fa&averd, de quibus diximus, effe debent (1)
AUDITU PERCEPTA ; Nam ut minus accurate logvi-
mur, cam dicimus ; Ego his_meis oculis vidi, M2viam_s
promifile Titio centum aureos: §ch babe es mic meinen
QAugen gefehen/va Meevius roo.Ducaten verfproden/qvod
vulgustamen affolet, ita certe longeé pejus faceremus, fi
teftem negotii verbalis furdum, licet acutiffimi vifus, invo«
caremns,  Qvoniam hoc modo confunderentur fenfuum
objeéta, nec Effeétum fuum, qvemdebebant,nancifci pefs
fent. vid. land. Dr. Stryk. Difp.3. ¢.1. Aliud forté dicendum
videtur, ubt quaftic eft de talicafu, in qvovifus & auditus
unz concurrerunt, v. g.inrealibus fimul & verbalibus inju-
riis; ibienim fenfus unus alterum qvods involvit, nedg
hzc res fol6 anditu poreft percepta, fed infuper vifu per-
cipienda, dici, & proinde nonin totum hijus materiz ob-
jectumn, ut {cil. delitum ex unius depofitione judicari
poflit, conftituit,fed ex parte tanttin, qvatenus fCilicet Ay-
ditus deed {0l6, qved in ipfum cadere potuit, depofait,
Di. Siryk, alleg. lov.n.8, Idem fatuendum, cum lex exprefsé
ad auditum vifum fimul requirit, ut in teflibus teffa-
mentil. g.tbi : Et reffes non in confpectu teflatoris. C. de teftans,
z'fzig; B. Brunn. CK[?‘/‘){_ in Jurispr, Forenf. P. 3. Conft. 3. D, 2. 1. 7.
dilt. Dy Stryk. c. 1.7, 28. etiam tempore peflis conditi.
Carpy.p.3.Co.D.10.  Qyod nonnalli, fed perperam, ad
Donationem maortis causa extendunt. Dz, Stryk. L. n. 53,
Dy Cdr‘b{.p‘g. C. 1. D, 30,26, tanta enim nonnunqvam ho~
rum fenfilam eft affinitas, u vix ac ne vix qvidem dufter-
ui poflint. czz. Aut, 7, 10, ‘

J.3. Nou intereft, an fuilz, qva auditu percipimus
NOVA fint,hoceft non multum abhinc annnis celebrata,
five ANTIQVA, ut Centenaria, L. 76. . de Fudic, L, 65.in 1. .
de ufufr,1.8. . de ufufr. leg. 1. 23, C. de SS. Ecclef, aut immemo~
rialia feu hominum memoriam excedentia, /. 28. {7 de pro-
bat,l.2, g.8.1. de agva guot, Farinac, lib.3, deteftsb. 1. 7. 4. 69.
142, Mafeard. de probat. Vol. 1, Concl, 104. . 4. qv duo in
multis differre fatis erudite expofuit, Rebban, FCimo in Dif.

g de Pra-
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de prafevipt. immemorials, ing; praxi ita obfervari ftatuit
B. Carpzov- P.2.C.1.D. 7.Etenim tam auditus alienus, five
prout etindem vocant Dd. auditum auditus Baldus in cap.
lices 47 extrade teflib. Gottofr. adl.28.ff. de probat.lit. E. qvam
Auditus proprius, modo utrobid; debita obferventur
infra iz cap. 5. expofita reqvifita, probatione indigent.
Necenim opus eft, ut femper fuperiint, qvi meminerint,
fed fufficit audivifle teftes abeis, qvimemoria tenuerunt.
GCrus Panl.in L.2. . 8. ff deagva & agv. pluv. arc.nec refert,
utrum res fit majoris przjudicil, an minorts, utrog; enim 4z may,-
cafu noftram probationemn admirti contra communem_s r/s 471»]«1'»
Dd, Scholam, Eerinac, o, 1 7, 133. € [gq.teftatur. Mafcard. de porss py, ‘
Prob. Va1, Concl. 104.1.39. Stryk. d. €ap.3. n, 1. jﬂdirfi %
¥, 4+ {2)Requititur,utin qvibus Auditum adhibui- 7
mus, eadem adhne DUBJA dici poffint; notoria namq; (2.) Dy-
indubitata nonindigent probatione, . 1. f.2. f. deO & A, i,
¢. demanifefts XVIL, q,v.c. fuperea 3. extra de roftib. cog {atis - ney pgs0.
wincant adde c. Evidentiag. exira se accnfas. Mynfing lib.6.0b(3, 1,
“nifi fint fa&ti trafeuntis Gasl. 1. obf 7. 1. 4. & [eg @ 2. obf: 27. il fint
2. 25 Dn. Schwend. ad Eckolt. 2. ff. de probar. §. 8, verb: que §; 1pans-
motoria funt. Sicutinec illa, qvajamjam decifa, 2 19, C. ¢y52s¢
de tranfact 1. 3. ff. de jurejur. aut per tranfaltionem aut alio ;. Jocifa
modo definita funt £, .. idem Ful. ff. dejurey.vatio eft in
4. 23. 10 2big, Gloff ff. de condzét. indeb.d.52, C. de tranfact, We-
_jém%. nff-h.t. n.7. & :
§. 5v Quibus pofitis nunc facile inferre licet: Obret
abicunqve vel de contractu verbis celebratd , vel de- Jeen
1i&kh verbis patratd , vel ex circumitantiis cujusdam.
deli&i ex auditu, qvalis cafus eft iz cap. 17. extra de te-
fiib. & arreffas. Du. Stryk, all. Dafp 3.0.1.1. 38. & [eq. item
cum de voce hominis five ordinaria, qva in converfatione
utimur, five extraordinaria, eaq; vel plorante, {eu ejulan-
te 11,6, 28.fF. ad S Silan. vel clamante 1. f. C, de his que ut
dndign. & ut paucis dicam, de omni eo, ¢wod auribus per-
~eipt poteft in judicié controvertitur ;- puta in Emtio-
ne- Venditioné , Locatione- Conduttione , Societate &

B2 Man-
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per and;- Mandato, &c. - Probatio de auditu confeqvitur obje&tum
tum - fagm : Sividelicet audicum proprium conmcernat : Ubi-
proprimm cund; verodefattis antiquis, in qvibus temposs diuturni-
Fattavere tas Probaticnem reddic difficiliorem Menoch, Arbiir. Judic,
antigva  Quefl.L 2. canf. g3 n. u, puta de Memoria Dn. Stryk d, tr. Difp.
mt & ¢ 2 Finibus antiquiffinis. D, Brunnem. Roper. parat. IWef,

de menso- tit. fn. regmzdomm. gv. 16. Mafiard. de prai{. Vr. Concl. 395. 1 4.
rie  Wiffenback. p. 1. Difp. 22. th. 6, Przicriptione immerncriali,
de finhus ¢, 1.de Prefeript. in Vite. Carpy. p.1. C. 6, Def. fin, Schneidew. ad
antiquis  tis InfF. de Ufiecap. yunge fupra allegatam Difputationem de insme-
de Prafers moriali_prafCriptione. Pofleflione vel Dominié Antiqvé,
ptione  Mafiard. deprob. d. Concl,i04. n.17. Menoch lib 5.4 F. 0. 475,

de Domi- n.1t. Farinac. detelf. d quaff 6pic.z.7.12. aut Confangvinirate -

nio &Poft & Affinitate fermoeftc.q7.extradereff.c.deParentelns XXXV
feffione. g.6. Carpy. 036, 3. Rejp. 67 . 6. vel de Credulitate, veluti pro
de Con- reiinnocentid, Farinac, deteff. lib. 3, Tit. 7. Q.68. 8y 2. 1. 77,
fangvini - velquod directs probati, 4. /. #. 91, aut fenfu corpored per-
tare & Af- cipi non poteft, z. £2 difteptatur, Auditus alienus officid
frnitate  fud fungens, Objeétum fibi conftituit, Farsnac. de probaz.
de Credu. lib. 3.qv, 69, n.62. qvA tamen ratione & efficacia hzc omnia
tirme  fiant inferitis& capite fubfeqvente pertraCtabitur. Hoc
per Andi- tactim adhuc przfenti loco non eft pratereundum: Pro-

twm  bationem de auditu Auditus extra cafius exceprosie non ex-
(2) alie- tendere; nec nomen gvidem probationis apud JCtos me-
wum,  xerl, cumfit contra formam juris przripti.quasnplurimis

exwit. Farinac, d. b, 6.1. 7,31 & fegq.

CAPUT V.
FORMA,

: s
Forma & ¢ ulqve generaliora pertraltavimus , fequantur
wodus . [pecialiora, nempe forma & finis. FORMA , confi-
perficisar ftitin Probationis modd & tetium qvalitate. I. o=

lire conte- dus & ratio probationem inftituendi fere ica perficitur

A > A . s % . -
faré (L) bt demimconteffara tor.tit,cxmant lite o conreffati,
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Treutl. V. 3. Difp. 4. th. 6, lit. 4. (cym ante eam; non certd
conftet, an cedere reus, an contendere velit B Eckolt adtit,
JF de prob. §.5. p. 309 exceptiones videfis apud eundem,
quibue adjici potefprobatio ad perpetiiam rei memoriam
Dn. Swendendorffer inNot. ad Fibig. cap. 2.§ 45 lit. Q. p. 267. )&
przcedente fententid judicis iuterlocutond procedat, We- & fnren.
fenh.in . ffde prob. n.s.atque tam five Ator five Reus petit 4] jprer-
ad probationem admieti & dari fibi terminumprobands, id featoria,
cft diern ftatui, intra qvem teftes fuos producat & praterea Terming,
adverfarium, ut videat teftes produci &jurare: €. 2. ex#8 proban s
dereftib. ibid, Deffel, in Erotem. qv. 8. p.208, quijurecommuni 4z 3.Car-
Judicis arbitrid commiflus L 1. C. de dilat. c.4. J. [patism 11 bty ayjsgg
4v,3.Jure vero Saxonico ftatutus eft fex feptimanarumes 7.5, g4
triumqve dierum continuarum, a tempote ret judicat® 7,
computandarum. SandX. lib. 1. art. 67. Conflst. Aug.16. P 1,
Ord, Proc. Sax.tit. 20.in pr- Intraqvem terminum, (quivo-
catur citie Sach{ijche §riff : )4 probaruro non totaprobatio
peragitur, B, Philipp.ad d.r. 20,Conf. 1. 7.3.2.fed ad minimum 448 offe-
articuli probatoriales cx libelli vifceribus defumendi Ordi- ;71ur ar-
nat, Cameral. P.3. tit. 12, verbamd follen/ B. Philipp. ¢.1. conf. 5. ticnls
.3, affirmativé, per verba Wabr feyn concipiendi Magnif.
Dn. Born.inDifput.ad Hniver(. Jus. judicial. 1. th. 5. B, E.neg. ;

5 ; .7 pertinen-
& qvantum fieri poeeft breves,rotundi & adremmnegotiiq; * -
gvalitatem, at in antiqvis & immemorialibus Bruns. adl.28, By
. de probar. pertinentes {eu relevantes O. P, ditit.20,§. Diee 4 =7
toeil audh/ ibid, prelandatus Philipp. conf-s.com nominibus te- o,
fium examinandorum & Dire€torid offeruntur, Magnsf. oo 5.,
Du. Born. 4 1. ad hoc, ut prenominatiteftes cum producto ion
adverfarid, transmiffis ipfi articulorum copiis pro conci- .. -
piendisinterrogatoriis citentur, 4. L th.g1 lir. E.alidsenim ;. P ot
Probatio pro defertaeft declaranda; nifi dilatio termino b
adhuc currente fuerit petita; qva prima & fecunda vice ex il il
canfis fat pregnantibusfacilé Ord. Procef. Sax. 1. 20. §« it m‘ o
Laffen auch. Refol. Gravam, Provine. de anno 1_66/. Tir. Bon Faa S
firienzSadyen §. 21 ver[.Derotvegen/ ulterior vero non ali- %m d’d
ter, qvam cum caufz cognitio ge & folennitate legali., vel @,”;:Wm

3 jura-
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tr  te20.Confs 4 n.3.autfavormperfonz vel caufe Carpy;: in Pro-
wnt canfa ceff.titeg. Art, . w85 1k m}llierum,minorum » Ecclefiarum
reftitntio - ac univerfitatumreftitutionem in integrii poftulat. Decif.
nem no- - Elott . novif], 4. sbed, B, Philipp Obf: 3.4 55,65 ad d, 1, 20, Conf 3,
gens paulo aliter fefe res habebit,fi in for6 faxonicd, de jure Bra-
Terminus xandi & Remedid L. diffamari, controvertitur, ubi illic

FurisBra- duorum menfiam Ord.Prev. Sax. de annosss tir Bon Brauz

xands - enfeerf fo[[cr.C:zrpZ’. L1, B 37. Magnif. Dn. Born, cit, Difps
& reme-th. 5o.lit. G.hic autei duplicatitermini Saxonici fpatium,
dis L. in- texminiprobatoriilocd, eft praftitutum. Carpy. Tiz. 20. art.
famari. 37 4142 D Sclwendendirfer ad B. Eckols.s. ff. de probat, §a
# g.verbo ; Ef fpatinm [ex (eprimanarnm. p.5s64- :
Adverfe 9. 2. Hifce premiflis 2. Judex adverfz parti exhis
parts arts.bitos articulos communicat , ut formet Interrogatoria
ouli exbi-tam generalia ad teftinm fidem & qvalitatem, 4.
bennr, gnif.D.Born,cit.loc,th.st, lit. F, - qvam fpecialia, dicta te-
pro for- Btium circaqvoslibet articulos, qvoad propofiti negotii,
midis in-10ck temporis, auditus, {cientiz circumftantias, comcer-
terrogas nentia, cap.37. extradeveftib, Gasl.Jih.1.0b[ 95.1.8 65 d, th.lsr. F.
207115 de gvibusreqviritur, rie fint praliminaria, Ord. Proc. Sax,
dez. Nach demes aber nimis prolixa, ambigua & criminofa
Recel], Imp. de annoabs4. §. ¢8 follen aber Peine/ Philipp. ad d.
pertinen= tit. 20, Conf. 2, fed brevia &epertinentiaad eruendam verita-
2ibus . tem & falfitatem teftium patefaciendam fufficientia & a-
ptanata Emeric. 2 Roshach, Prax. Civil, tit.5.4.65 55, Dt Stoena
dendirffer. ad Fibig.cap. 2. §.3.n00.lit. 9, p.598. ;
Teftes ¢i= 03, Articulis itacommunicatis; Teftesipficitantur
ramnr & judice:aut ejus Commiffario, qvi fi ejus fint conditionis,
exami- Mtin Judicio, qvod tamen regulariter fieri debebat, non
nantwr  COmparuerint; qvales-funt multi apud Mefers, de Probar,
welin - Quaft. Anipfi teffes, p. 622. enumerati, Judicis erit arbitrari,
dicio andomum faamwvel Teftium propriam citatosecs, audiri
vel indo-velit 3. .1 0. 2. g. 3. ffodesefibrs nifi agatur criminaliter,
' md, tuncenimnulidregulariter modd a judicid fefe, cujuscun-
Exceptio que quoqve fint conditionis fubtrahere poterumt. Voo, 40,
&x70

Sppetre- juramentd calumniz prefticé conceditut, B. Philipp, ad 4.
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4.5, €nm abfentibus autem & alterins Jurisdiftioni fub-

jectis teftibus, qvomodo procedatur, prafcriptum eft i
Ord. Proc. 1it. 23. ad quem Philipp, Conf-nn
Jit fteftibus (3.) citantur & iplx partes per- Citanms

emtori¢, producens quidem, ut producat fuis fumtibus gvog, par-
L3. 0. 2. ff.L11. C. derefish tamrealiter preefentes, qvam ver- tes
Bbaliter, abifentes tanqvam prafentes, O.P.Sidt.z0, . Ehewr
fidfia/ Produétus verd, ut jurare videat teftes. Magnif.
D, Born. all, loc. lit, H, Quibus omnibus prefentibus Exa- quiby pra
minatori Interrogatoiiaproductionisin terminG demum fzyzibus
exhibentur O. P, 8. d, L. . 1, verb. feinie Biffenfchaffe. tefbesds seffes ue
jurant, fe de omnibus, de qvibus examinandi {unt, & qva vant -
ad caufam pertinent, omnem & {olam veritatem dicturos,
idd non folim pro €6, & qud produtti funt, fed etiam.s
coritra eum, fi rei veritas reqvirat, necs etiam ad ferendum
¢eftimonium in hac caus3, odio, amore, timore, velcom~
modé aligvb induétos procedere, Sie fvolfen alff angegebe-
ne Qefigen/ dieveine und unverfalichee Wabrheit fagen/ und
folehe niche Seefchiveiga foeder umb Giffi/ Gabd/ Sejchencte/
Sreundfdaft noch Geindlchafe/tod umb ander Urfadben vilfen/
L 9.C.deteflib.c. s, 6.7.8. XXXV.q.6.¢. 47, exsra de reflib. Ni-
col..in Procef]. p.1.c. 68. 1. 13, ma14.p- 559, Quod juramenturm
in probatione tam de auditu propsio,qvam alieno exigitur
Stryk.d-Loe.3.7.39. & nemini teftiam, 4.4 g.¢, 8. €. 23. €, 5ie
extra de toffib.nec clerico B. Philipp. ad Decif. El. Nov, 1.0bf. 2.
nifi partibus confentientibus remittitur. arg, /. 7. .14 f e
pen. C. depashl. 26.ff. de rei winds Mafeard.de probat.Vol.1.Concl,
5. 2. 108.excipitur {ummariffimum poffeffosium ubi Eleéto.
rale forum duosinjuratos fide dignos teftes admittit. De-
¢ifs El.nibid, B Philipp. Magnific. Dn.Born. d. Difp. th.s1.lit K
7. 5. Depofitda teftibus juramentd, partes fecedunt
& (4)teftes finguli 3 Judice ejusvé Actuari6 ad articulos &
interrogatoria fingulatim examinantur,qvod ufu forenfi
ita invatuit. . difp.¢ th. lir. L. & fi reétuis przfentibus
Examen fieri deberet partibus L pen. C. dereftib. .13, C. de fi-
de inflr Nev, 90, ¢.f+ Interrogati deinde teftes,fubmeture-
iterandi
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qui refle iterandi exarainis, Carpy.sn Proc, Tit. 13.47+. 4. . 36D, Kwen-
debent ve-dentorffer. ad Fibig, c. 2. i2.dit. Top. éo.reCtérefpondere de-
fpondere bent, h, e. regulariter viva voce, ¢ teffes I 4. o. congrig
& verbiselatis,c. cum canfam extrade teftib.non dubiis & am-
. biguis vid, Carpy. & Dn, Swendentorff. finehzficatione & va-
nec véri=riatione ; ubi obvenit aliqva diftinctio: 4ut reftes fe corti-
are  guntatteftationibus jam publicatis;necvalet eorum corre-
€tio, gvoniam tunc cum parte omniné videntur effe lo-
Diftinttio cuti ¢, protefles extrade teftib. Autfe corrigunt ante publica-
tionem,idp fitvelanteperfetum Examen, i e. anteqvam
Examini fubfcribant teftes, Menech, 4.F. Q. lib. 2. <. 108
#. 1. &licitumeft ipfis {¢ corrigere, nam ita prafumitur in
continenti e correxifle. Cozarrny, Variar. Refolut. lib. 2. c.
1. #. .verb. caternm [i reffes, vel poft Examen perfeGum,
& videndum, #zm verifimile fit, ilios interea loqvi potu-
ifle cum partibus aut ejusmodi perfonis, a qvibus partes
{cire potuerint, #ecne? Priors modo corre&io plane non
procedit, & fic teftisvel ad poftulationem partis vel poft
tridunm veniens ad fe corrigendum- a.die depofitionis
‘non admittitur ; & fidicat fo cum parte non  fuiffe lo-
cutum, nifi id etiam probet juramentd & in fuper fits
perfona notz & probatz fidel. Bald.in cap, preverca, n. 4.
werb. yurabit tamen extra de teflit, Pofferiori cafu ves integra
eft, &ita paulo poft fponteveniens, caufamque correcti-
onis{uz allegans & probans, Examinelicet finito , utiqve
‘eftadmictendus ; parietiam ratione infecretis din carce-
-ribus detentum cacerises paribus, qvandocungve fe cor
rigere pofle , Dd eft fententia Menoch, A. 7.C. lib. 2,¢. 104,
Frrinac. deteffisbus. lib. 3. 1it. 7. Q. 66.n. 237. & [49-
@tumde..  §. 6. Omnia qve a teftibus depofirz funt; 5. fideli-
pofita 4k tes anniotantur iisdemque in continenti sly A&uariopro
Aitnayio teflimonil confirmatione iterum praioguniar, Rec. temp.
fideliter ~ de annatése. F in ubrigen. Mepn: Born, d [ lit. Ol atqve
annatan- tam ; ne depofitionis & ann confufio obrepat
1wy - confignationis formula, 3 Sereniffims’ Eieétore Noitro,
Jocrndum Feliciter regente, fub dato 14. Jui.1668, per mandatum fpe-
Formam cid-

quedans
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ciate Notariis Judicialibus prafcripta, ut i. Intcrrogatoria
generalia teftiumds commodz refponfiones. 2. Articuli,&
3, cujusdgarticuli Interrogatoria fpecialia, cum depofitio-
nibusiliico adjeétis, ponautur, ad amuflim obfervanda
eft; gvam, cum in omnium manu non teneatur , hic
fubjicere allubefcit, ;
Interrogatoria Generalia,
Interrogatorium 1,
Wsie Seuge Deife? R, Teftist, Gt feife N. prafers-
R Teftis 2. G beife N pram,

Atticuli probatorii.

Articulos .
Wahr und Jeuge gehove/ R Teftis 1. Affirmat.
© baf 2 Re. Teftis 2. Affirmat.
Interrogatoria fpecialia.
Interrogatorium Ie
ad art, 1.
Wp es Jeuge gehorec? Re. Teftis 1. auf den Mavelee.
; R Teftis 2. idem,
Interrogatoriuma.
ad art. 1.
Bon foemn ev es gehover? R Teftist. pon N.

Re. Teftis 2. 9on N.

g 7. Quibus 6, fuccedit atteftatorum Publicatio, Publican-
qvz non ad produdti, Nicol. in Proceff. V. 1.C. 64, n.i5. fed 1%
producentis inftantiam, d, L Recef], Twrp. de anno 1654+ §. 54+
coram judice competente ad hoc legitimé citante, necefla-
1io in noftro foro eft peragenda; cum publicatis de-
mum atteftadionibus didicita & teftificata falta prafu.
mantur, Cenfkt. Aug-i6.25 fin. P.1. nonuttotus ibiprzlega-
tur rotulus, fed fufficit partes fe declarare & atreftationes
pro publicatis accipera. NVicol. d.l.n.16. p- 662,

.8, Publjcatss, uti diftum, atteftationibus, non ex gz ; par

principiis juris COMMUNIS, No¥. 90. Cap. 41 6ap. 6, extra de e 1ibys dif-
inflrnm. pmtantr




Sfint b,
les

1071 prohi-
bits

wvel naty=
74,

wel Lege

infriims cois. extrade teftib: fed ex obfervantia fori Saxonici
inefls produdla 7. invaluit ut partes, fuper f2&is probatio-
nibis, mi inabus & alternis pofitionibus , iater-
: feptimanarum fatid:, ab Impetrata
sutando -, in tis offerendis
5 1 ¢fegen. vtiam-

-&aen§. 22 Quod [pa-
. . Viess 1

£} i @ dterum fatale eft redu-
&um, 0 Letall. are. oz, (. aff orduen feiv. Niceli in Pro-

u;/]"f F 1.6 68, 1y, Magn. D, Bora, in d, dip.th.s55. gvem omnin
20 vide. j \

I 9 I In gualivare reftinm eornmyve habilitate videns
dum pritisut reétius cognoftatue, quiad telimoniumes
funt inhabiles, nam contraria juXta oppofita magis elu-
cefeunt arge pr.dofls del

h.1, illos.inhabiles; qvi ve/ omnind non, ne qvidem ‘in.
graviflimis caufis, puta crimine Balz Majeftatis , Simo-
niz &c aut ubi.vesitas rei alicer. haberi. non po-
teft', admittuntur, etfi non  ad- condemnandum_s
Loi6 L1g. I 22, €. de peen; tamen ad eliciendam ialtem.s
veritatem audiri & interrogari nondungvam a Judi-
ce poflunt Aeffers. i1 11, deprob. Quaft. An 47, qGvi ad teffimo-
winm dicenduns inliabiles [ins p- 621; gvales fanc furicfi- &
mentecaptil. 2o. . 4, ffgui teflam, fac. pofl. Infantes £ is,
C.depuredebil 1. 2, . 5 fF de seffib, Muti & furdi natura
tales Eckolt, adz, ff. de reffsb. § 2.9.319. /¢l qvi alids natura aut
legeprohzbe{mtu?‘!:_z.g L teftib. arg.l. g3, g1 ff de pre-
onrat, Natwyaut infantize proximt & pubertati proximi/ 3,
9. 5. ff. deteftsb, Dini Sivaueh, Ex, 25. th, 2%. p. 397, NON verd:
prodigid Ith.i4, Lege utinfames sz 3. 5.l 15 1. 3.0 21 ff de
1eflib Wefenb. inw. ff. d t.2,3, fimiliter ufurarit manifefti e.
a.denufur.in 60, Banniti & Excommunicati c. 2. extra de
berer. Judzi & Haretici in caufa Chriffianorum L 21.C,
de Hever, Eckoltad ¢, ff. de reflib, §. 357 fine’ Diffentit Bachows
#d Treurl, Vol 2, Dipisithe 8 lit, C, Aliiqve de qvibus Dn.

: Seranke

% quafusl. aloyuy, Dicimus autem:
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Syranch.d. Ex. 25, th. 14.155. Cateros verd qui in certs tan-
taum cafu tefteseffe prohibentur ut mulierin Teftamento

§.6. Inft. deteffam. ordin.  Advocati &procuratores in cau-
faclientis /. fin. ff. deseftib. aliigg de qibus Adzfert. d. tr. in

quaft. quinam incers canfis tefles, p. 619. ut hic rejiciamus,

nifi in tali cafuagatur qvieft unus de exceptis, nihil omni- Limsatic
po fvaderevidetur. Itanec cacus ateftimeonio auditu per-
ceptibili depellitnr Stryk.sn tr. de Fare fenf. Difp 3.¢.2.n. 76
Habn adWefenb, de teftib.n.3. . 5.ifin. Modo &hocfpe-
cialicer & quidem qvod audstum propriwm concernit, ad
fidem teftinm annotetur. Nimirum requiri Lutintalilo- = 5
co fuerint,in qvo credibilelfit 1pfos eontrattumvela&tum, 4, .00
de qvo deponunt exa&té ex audire potuifle ; Qvienimde- .4 4
ponit fz audiviffe ex longinqvo vel tailloc6 ex qv6 a cofin- cujus rei
niter accidentibus haud facile audire poterat. Farinac.de se- .o.if 7
fiib. L3. 11.7.Qvafi.69.c.5.na71regulariter non probabit.Str}-kFO_?mMr ,
4.1, cape5.n. 2, fegq. bené tamen fi poft CortinamvelPa-,. ., ..,
vietem e percepifle dixerit, Farinac. de L. . 171, Eodemos s
etiam modé & matrimoninm promiffarn valide probatur, ,,2,, pro-
Stryk. Loow 1.n, 17, Quamvisalii aliainfuperadminicula re- ;- ,
qvirant, pro qvorum conciliatione ita diftingvit Farinac, ..., ;,
de Quaft.69.¢.5.n.179, ant agitur dematrimonio diffolven- o .
do &aliaconcurrere debent reqvifita, s de matfimo- s
nio contrahendo, nec opus eft aliis concurrentibus admi- '
niculis. Sed Hzc diftinctio etfi rigore & mente juris verior

fit, ufutamenfori, i Farinacio credendum, non videtur,

adeo pracisé obfervari, qvoniam Dd. omues indiftincte
loqvuntur. d . #.180. & f77. “Quod €6 usas extenditur, ut

licet ex propofito illuc fuerint ordinati teftes, tamen pro-

‘bent. d. . #.182. Hincpro cauteld a Dotoribusin civilibus Cansels
receptum eft,ut fi creditorDebitorem fuum velitinduce-

re ad confitendum, qvod prafentibus teftibus noluerat,

teftes ille utivocantur, cortinatos adhibeat, elleg. Anth..

#. 182.pag. 404, Atds hoc primum membrum ad declara-

tionem folius deliCti comifli, vel Negotii celebrati gvo-

qve fpectat. :

in pro?’du

C 2 §. 10, S1




De andi-  §.10, Siitagzintalilocd fuerint teftes cortinati, ubi
11 proprio tale quid committitur, 2. Exigitur,ut bene notam habeant
2,requifi- vocem Contrahentium velaliud agentium, & qvidem o)
tum, ips6 tempore,qv6 Altusvel Contraltus aligvis eft cele-
bratus. Qvuiautem deponitde clamote, illeetiam clamo-

tis notitiam probare debet, vox enim non involvit clamo-

Vecis no- tem, Farinac, d.qv. 69,172, [ta notitia vocis ex tribus
#tia tri- petiflimum colligitur (1. Jex Confangvinitate & fic pater
busex can filiivocem exalte noffe creditur, (2,) ex vicinitate, unde
[is colligi- vicinus prafumitur {cire ata vicini 9, C. de Nupt, (3. ) Ex
ar  familiaritate & converfatione D Strypk. de jure fenf. Difp. 2.
cap 4731 & Difp.z.6.1.n.11.€& feq9. Quod priorum bafis

reguifirs & fundamentum eft, 4, 2. Atq; hinc aflertio patrisnon fa-
Limitatio citveritatem, f1 filius aliqvot annos ablens fuerit, Adencch.
Vox mu-de Prefumt lih 2. Prefinmt.s3. Voxvero non mutataregulari-
ratanon ter przfumitur, vel aliud fubjeCtum, qvod vocem imite-

prefimi- tur, fubfticatum ;intellige murationem, delitum,vel con=

wury - traltumaliqvem fubfeqventem, non antecedentem, qvo-

niam qvi perfonam bene novit , qvalitatem etiam vocis

exa&tiffime diftingvere potelt, D, Strsk. cit. loc. 1. 22, cum

[eqg. 1taq; hoc fecundum membrum ad folam declara-

tionem perfonz, ubi deliCtum vel contraétus jam tum

extra controverfiam eft,pertinet, gvam anditu etiam pofle

declarari dubium non eft. Farsnac. de teflib. lib 2. q. 62, #.

n. 45. Maftard, de probat. V. 1. Concl. 278 n. 15. ac proinde ad

ejus deduftionem ulteriorem, fi forte Actus fimul fit
probandus, :

De ands. __§-m Reqvirimus 3,ut perfonz,a quibus teftesaliqvid

15 @Pm_au(?wemr_\t, fanz fuerint; dejinfirmisenim & zgrotisnon,

prio 3, re-valide fatis deponitur, Farinac.d, iz 153, 1mo Teftimo-

quifitum M hoc longe perfe&ius judicamus, {i teftes n}(upe{

Amplia- probare poffiat, non alios nifi nominatos in. dx&cz loco

150,  fuifle,nequidé adefle potniffe, qvod vel proceditin ed cafiy,

ubi delingventes vel contrahentes auditi funt in tafi Ca-

merd,in qvam nifi per unum oftinm non patuit introi-

tusd, Auth,194, Quaratione teftes, cortinati tam c‘]ivoad

ecla-
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declarationem perfonz qvam qvoad alum celebratumos
deG znandum, prafertim fi Judici ita vifum fuerit: eods #1s
nam merebuntur fidem c.ls ¢s 6, per:tor#m,
. 2. Qv hadtenus dita, difta funt de auditu pro- p, b,
prin, Audiinin Nexo aliennm (]VOd attines , duo maxime Ao auditdh
{unt attendenda; Perfona nimirum in qva qva {cil. audi- _j;,.2 dmﬂ
vit, & perfona, ex qaaliqvid eft auditum Dn. Stroksintrs 4 oo
de jure fenf Difp.3.6. 3. . 29. p.19T- Prisrem {i.refpiciamus g
reqiritur ut fit gravis, omni exceptione major, nec fu- .,
fpetta,nec qvodammodo in famis, sed omnind fide di- ¢jry e
na, ¢. 47, extra de teftib. in probatione enim extraordinaria, fon ﬂm‘ﬂ o
qgvalis hac eft, teftes aliter comparatieflenon debent. Sk’ 2 e,
d. I.n.2;. Gravitas tamennon a Dignitate , fed fide =fti- ¢ .
. ! . . quiffias
matur , Gloff. in.d.c 47. Deinde etiam necefle eft, ut audi-
verit ea, de quibus teftis eft, ante litem conteftatam per
verba in cit. cap. 47. thi: & anie litem motam  teftifie
carz didicerint apertiffima & rationem, qvam adducit Dz
Strvk,d. . 27. pariter fub #. 28. exceptiones qvasdam {ub-
ne&ens, Imo & certo perfvafum fibi habere debet &cre-
dere , ea, qvibus deponitita effe, necaliter fe habere , nec
dubitare dedepofitione proprid d. duth. n. 38. cum fem-
per itaviderit & nungvarm contrarium aétum obfervave-
rit , nec 4 fenioribus & majoribusaliter audiverit , nec ma-
jores ipfi a fuis majoribus  aliter perceperint. Stryk. de
Jere fenf. Difp.8. ¢.3.7.28. Weil eres niemahls anders ge-
fefen /noch bon feinen Glrern und Vorfahren anders geho-
rec; defigleichendaf esnber Menjchen Sevenclen alfo die ge-
wmeine Sage getvefen / Klock, 7ol. . conf; 29. %.359, Brunn. ad
1. 281 2.ff. de prob.p. 62. Schuerdew. adt, Inft. denfic caps r#tho
deﬁ:ecialiprazﬁript. 7370
.13, Ratione Pofferioris tes itafe habet, ut Teftisdicat,
{-fe audivie 2 perfonis itidem omni Exceptione majori- Circa per=
bus,fed antiquioribus, & xtate fuperioribus, jamgprzde- fonam ex
funélis, autita abfentibus, ut eorum copia haud fperari qud; rea
offit,C. 47. extrade teftib. Drn. Stryk.d. Ln. 30.1llarum non gwifita

unam, fed plures vel duas ad minimum , d. ¢. #7. & L1z ff.
C3 de tes




de teftib. etiam non interrogatus nominet qvxnominatio
adeo eft neceffaria, ut fimpliciter deponens plane nihil
qve os probet,d. /. 2 2. & 31. Hzcqve reqvifica omuia concnere-
mnia ad- re debent, fiagatur de fadtis antiqvis,Z. 26, fF de probatd, 2.
¢ffe debent §. 8 ff. de agu. pluv. arc. de confangvinitate & affinitate c.47.
exceptio, €XITA de teftib. k_’z’d.ﬁzv/:m cap. 4.1n alils vero tantim potiora,
qva Judex arbitrabicur,defiderantur. Menoch, _4biry Fud,
Oveft.c.475.7.2.Quibus jam praefuppofitis,inferre audemus,
Omnes & fingulos, ad dicendum teftimonium, admicti
pofle, fiprafcriptus huc usqve modus obfervetur,etiam-
fi fint ceeci, modo non fint de {uperius exceptis, vel Lex
exprefse perfetius teftimonfum poftulet. vid. 5.7 b.cap.
Quot te- _ §.2. Hic ultimd,non ficed pede pratereanda eft qvz.
fhes requs- ftio: Quot teftes neceflario adefle debeant, ug valeat depo-
rannr, fiito de auditu? Et cum aliasjuxta ordinem Juditiord com.
munem, unicusteflis non plené probet, &£ praclari cu»
Tiz honorefulgeat,l, 9., §.1.C. dereffib. Etiam hic admini-
mum duos adeffe debere ftatuimus Farinac, d. 9. 69 n. 93.
Ubicunqve enim numerus non eft expreflus,duos fufficere
evincit /. 1z, ff. de zeftib, ibig, Brannem. 1, z17.in fin. fFdev. 8,
qvod Juri Divino confentaneum eft. Manth, 1s. .16, 2.
Corinth.13.ver(; 1, B. Gessler. in Difp. de numer, Teftinm th. 2,
& [é99, mifi ex certa causf pluresreqvirere vifum fuerit 4,1,
Se#lt by 30 3y 20 s de Teffsh, Tta&vice versiin teftimonid
de auditu auditus, teftesnon ab uno majorum , fed 2 duo-
bus ad minimum aundivifle, deponant, dd, textib, Pacian,
de Prob, lib,-1, ¢, 9, 7, 175
An_teffes Je15s  Anvero teftes illi de auditu deponentes
cogi pof~cogi poflint ad dicendum teftimonium’, difgviritur,
fent?  Quod pro meritd de omni jure affirmandum L 14, C.
de reftib, tots 1, extra de zeflib, cogs O, P, 8, tit, 22, ratio
petenda et ex Ly £ de Munerib. & henorib, fit verd
PR b coaliie comnmuniter vel captis pignoribus arg. . 3¢
andefinia Infl. de Satisdar. vel multd indi&3, 1L Civilibus indefini-
7“5"7(’1 de- 42 Rudger Roland de Commiffar. P, 2. 1,3, cap. 7. n. 10, Quz
serminas PSS ftatutaeft,nempe decem aurcorum Rhenenii-

247 G um




dicem & producentem dividenderum, & ag-
ratione circamftantiarum poteft 0. P, §. 4.
3. Philipp, Confo #in: 1 3.p- 232, Ab hdc tamen Exccepts -
violentid excipiuntur Parentes & liberil, 6, €. de teffib, ones.
Carpy,p-1.C.16. D 50, Brunn. ad L.g.ff. de teffib, .1, € 2.ubi
exceptiones. Eratres, /. 1. f. 10, de Queff. Affines, qvi pa-
sentirm, liberorum & fratrum locum obtinent , nec nomn
Confangvinei Collaterales ad 6. & 7.usqve gradum, /. #
& 5. fF, de teftib. L1o. fF. degrad. &affinib. Senes &milites La.
£ de tefpib. Publican & Valetudmarii & avi cam Magiftra-
ti1 Reipubl. causd abfunt, /e 8.L 9. eod. Item facerdotes
inrevelandis fecretis Confeflionis Gail, 1. obf 1co.. 8. ubi
nec volentes admittuntur , can, [acerdosz, de ponit diff, 6.
¢. 2.extradeoff. Jud, extracrd, ¢.13, extra de Excef]. pralas. B.
Philipp. 2d Decif. Eleft, Nov.1. obfs4. nifi confeffioin deliétd
‘committendd,aut periculum fit,ne opprimatur innocens
qvo tamen a nomine confeffi, qvantum fieripoteft abfti-
nendam, B, Bruunem. adl. 8. de teftib, n. 34

CAPUT VI
: De
el N R
o
T Inis noftri thematis fit tripiex, ram Intenttonis ; tum Finis eff
Perfe@ionis, t#m Privationis, 77d. B. Philipp. in traét, triplexe
de [isbhafbec, 25 commate X, p.286. Finem intentionis
in Definitione noftrd expreffimus , qvi eft, ut fides judi-
cifiat . a2 ff. de Probat.ad formandum animi motum in £ *
ferendd fententia 3 §.2 Lo, 0 .f. fdeteftsblss0.ffiad L. Aguil, 1674075
s 2. Exqué, uti & reliquis fupsa pofitis promanat F7725 (a5
Finis perfeétionis feu Effeétus probationis de auditu, folticmis |
qvi pro diverfitate fpecierim, diverfuseft, Namin au- V4770 of-
ditn proprio, fi Judex accuraté attendat,fupra dicta, fectuspro=
requifita omnia , indubium eft, illum judici pro fen- ducit.
tentia vel condemnaroria, vel abfclutorid ferenda, ¢* anditn
I 4 G de Edendoy le 9y Code Oy & Ay by 1g ff.Tropro

Sacertotes
#ec "~len=
ter admit~
tenturs
lims.vatio

Finis in-

depro- Govilib o




deprobar. pleniflimam facere fidem. Wiflnb. Diff. 3. +). 13,
p- 438. nonobfl. ¢\ 3. extrade fucce(]. ab inteft. Vid, Farinac. d, O,
69.7.142.65 (eq. Dx. «S’t?:y/(. d.Difp.3.cap. 2.7.5. Ratio eft evi-
dentiffima; cam omni tefti dere fenfu corpored depo-
nenti firmiflime eredatur, curnon & deauditu proprio te-
Rificanti! Mafeard. de probar. Vol, 1. Concl, 278, n. 8, Facob,

i1 Crimi- Menoch. 4.F. 0v.lib. 2, caf. 475.n,15.  In Criminalibus vero

nalibus ~ indicium ad torturam concurrente fama & aliis admini-

culis; Juxta regulam a Fulvie Paciano de Probar lib. i: c,

10,7, 4. traditam: Inguibus probatio ad anditum plenam fa-

cit fidem in civilibus, in illis facit indicinm ad torturam in

crimivalibus.  Cujus afferti ratio pofita videtur in diffi-
cilitate probandi, probationisg; evidentii, qvz iu crimina-
libusreqviritur. Farinac. ¢, 1., g0, qvam fententiam con-
firmataliqvo prajudicid Academiz Francofurtanz Srryk.

&, Difp. 3,6. 1.7, 39, & feg9. ubi z.42. in pun&t6 adulterii,cam

teftis depoluerit,fe audivifle,qvod qvateraccufatam carna-

liter cognoverit. conjunélis aliis adminiculis, Facultatem
torturam Annoxé7o, d,2. Majiadjudicafle, refert; qvam,

remotisillisadminiculis, nonadjudicaffent. Zanger. in 17,

de Quafl, cap. 2. #. 213, py m. 31, In crimine tamen lxfz

Majeftatis, puta cam de confpiratione , qva communitey

inter privatos lares paratifolet, deponatur, auditum ple-

né probare,autumat. Farin. d, Quaft.69.n.192.adde L.7, pr,

MR- & 1 1 Ful, Majefh. Lo pro@ .1, fo.d, Quflion,

By Avdi +3. De auditualient pariter res expedita eft ; in

sne alieno Cafibus snpraced, capite enumeratis plenam non minus me-

robamyus tebitur fidem, fidebita obfervetur ratio, Farinac. 4. 4, 7. 1.
st le‘“@‘ [eqq. Menoch, 4. F.Qvlib.2.conf. 475. Mafeard. deprob. Vol.1,
Conchi3z.n.48. Extra vero illos cafus etiamii Auctor fit

5] pre- demoituus, Pacianus I, I.C. 9. 721, pr:r(u_mtinnem tantum

Singulare
et inCri-
minelLele

fimtives faciet,illamdgz non oneris probanditianslativam, fed admi-

culationem duntaxat, Farin. d.l.n 3.4. Fachmanslib. i1, contr.
#6.piso.necad capturam (quid dicam torturam? ) fuffici-
entem, ob fationes a Da, Siykioin d, cap. 3, w19, 8 figg.
allegatas.

-4 Atg;

T 0 Uy

TG P A0 WEIDT S, Sy (§0 U gl N Y



7. 4. Atqve in his “confiftit finis intentionis & per- Finis Prin
f.&ionis Probationis deauditu.  Finds Privarsonss, five ra- varionis
tio contrariorum fequitur, qvi oft 1 defetus probatio- confiffst
num £ 4. C.de Edendo. L g, C.de O, € A.ubi reus non tams «. I defe-
abinftatid,qvamabipsi altioneabfolvitur 3 extra decarf. &n probas
pefl. € pign. cap. f. extra de Jurey Dn. Swendendorff. ad Ekolt tionss
. ff. de Probat, ». 6. Diflentit Eckolt.all. loc. propter Lo/ .

3. de Edend. L.z ff. de Jurep. 2, Formz amiflio, incap. 2. In for- {
proximé pracedente,forma enim ad amuffim eft obfervan-me amsf-
da ¢. 29. extrade Reffit. Spoliar.c. 22. extra de Refiripr. eaqve fione
negle&td totus actus vitiatar, B. Philip. ad Decif. El. Nov. g. In tefti=
38, Obf; 2.n.13. 3 Teftium inhabilitas, 4. cap. 5. 4-Ob-wums inka-
je&um nonad zqvatum iz c.4. & §. Reprobatio; qvz efta- bilitare.
&us, qvb wel probationis fusceptz fundamentum elidi- 4. Iz obye- \
tar. O, P. & tit. 2t. Carpy. tit, 23. artic. 2.§. 2, vel exceptio- &o 56 ad- ;
nes peremtorix, inipsa litis conteftatione, fubpena de- egvaito.

fertionis oppofite, L g. werf. Habire C. de Except L. 18 f 5. in Rea

commun.divid. 0 P.S.Tit. 21. §. Daaud. Philipp.inlifa Pr: probatie-

Inft. lib, 4. Ecolog 63 probantur. Magnif, Dn. Born. in alleg.  5te

Difp. 2d sniver jus Fud.r.lhisz. Bt proceditur cum e, fere,

ut in probatione diximus, wifi gvod jure Sox. Termi-

nus . in noitra teftium probatione, 3 die infinuatz cita-
fionis ad publicationem atreftationum audiendam cur-
yere incipiat, Confh. Eleli, Ang. 16. Py 1,0.P.8, It 21, verbs
iedodh aber. sbig, B Pilspp. Confederston. 2.

CAPUT Vil
AFFINIBUS.

gt

FFINIA funtreliqve Probationum fpecies, de qvi. Ajfinias
bus Mafeard. de Probar. V. 1. in proem. inprimis

vero probatio ex fama, non illa, quzinfamiz oppo-

nitue L5 §. 1. [ de Extraord, cognit- DSC Qv 4 vana populi
D voce

e

e

>




voce ofitur £.s2. 7.1, O.de Penis.  Sedea,qveeft commu-
nis oppinio voce manifeftatd ex fufpicione proveniens
Lo, §.5, fF. de Oveff B originem traxica perfonis fide
dignis, gravibus, juridicis, de qvarum commod8 non agi-
tur, & ubi apparct a qva namratione & causieadem pro-
veniat, Mafcard, de probat. Ve Concly 7:49.2, 9o Da. Stryk. ds
7. Cu s PEV Lot

~ Epilogus.
Hc funt, gve placido Eruditorum examini,
judiciogve fubjeci, ipe fretus certiffima, fore;
ut, qve vel mings accuracé vel non fufficienter in
materid hic expreflic animus adhuc infirmus, nec
ad omnia fatis praparatus , benevolentins fufci-
piant, faventius legant, 2qvits interpretentur o=
mnes, gvorum tanta femper apud me eft eritqve
Autoritas, qvanta Veneratio ab illuftri ipforum.
culmineproficifcitur, qvantad; informatio & erudi-
tio ab ipforam humanitate in {ubje&iffimos etiam
redundat, Deo vero Ter Optimo Maximo piiffimas
gratias referens; eundem fupplex imploro, ut 0
mnia, qvacung; avfus fuerim, infui gloriam, Rei-
publice patriz amorem proximigve emolumens
tum dirigere velit, Hic ef eritqve femper
mihi propofitus exoptatusgves
FINIS,

Errata.
In Cap.3.lin.8.in f. pro illum, legas nliwm, Cap.4. g.5.
lin. 4.pro Cap. 1y leg. 27.d. c. 4 §.5. lin. 24, pro n.13.leg.
i39, p.398. fach.c.s.§. o.lin, 14.prol 2. lege L.3. Reliqva,
qva forteirrepferunt B. L. zquius corrigat.

Co-
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COROLLARIA.
L

Teftes ad probandam confangvinitatem

deponentes, non videntur fingulares, etfi

unus dicat, fe 2 duobusaudiviffe, aleer vero

ab aliisduobus- JSersk, de Fure fer).d, 3.¢. 3.
% 35,

1L
Teftesad perpetuam reimemoriam non

folum deponuntde auditualiend,fed etiam
de proprio, Dif]. cit. Auror d. lv. 4.5

111

Auditusnon excufaca dold, fi qvis inju-
sias-ab alié auditas propalet, juxta vulga-
tum . Wevman bilft niche. Sthueidevv, ad vir,
Baft. de dnjur, §r1,

IV.

Faber velalius cum ftrepitu laborans,qvi
laboris foné auditui Doctoris aut Studjofi
moleftus eft, a vicinitate poteft depelli. D,

Sivyk,d.v. Difp. 3.cap,2.m. 10, [eqq,
D2 Ad
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Nobil. Dn, Refpondent,

AUditum in cathedri tractas, res mira,

Audict Auditum hunc Patria Doéta

QY

Ex auditu alii probat & confeflio noftra,

‘Udicibus neqveunt fat demonttrata videri

«
Quid probet Auditns? Te verocum audio fantem,

Ad

Civem & Amicum M. Di-

le&iffimum.,

loqvcndo :

Tuum.

D.Val. Alberti, P.D,

antain Jare tibifuerit folertia, Amices

Teftibus haud opus eft, hec documenta pre-
' bant, -

Det Deus ut tandem digna brabza probent,
Mens & votum

PR ASIDIS.

Quz vagus Anditns nilnifi certa facit,

Clarum eft, Te doti nomen habere Virl.
: f
A. H, Mollerus, Lubeccen(s,

i e
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