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precationibus caperent :
nixé DEuMm Ter Opt, Max. rogamus,

‘notitiam,de qvadicere nobis eft pro
mur. Contemplaturi (1) vocabuli
tentis' datum, derivare._.

modo commodatum deducere placet

N A ' - 82
SRR oo s o it e B ol e o 20 e

v TR by

A AT T Cdk\'h.‘l flﬁ_. ".'k“l

TR SRR IR P T s S,

DEO AUSPICE.
rat :“*_Ul‘n nihil I*Fité,
.. *’ denter homines 11
S heares talium ope, con

e

& | \
A centur, bené ac

B Jun: Panegyric.in Trajan.pr,
ﬁituerunt; utrerum agendarum,

ne Deorum immor-.
(ilio ac honore aufpi-

itadicendiinitium a
-Cui inﬁituto_,morigeri fub-

{ua clementer nobis adefle, & coepta noftra propitius
dirigere velit. Qo voto premiflo ad 1pfius materja

| p;oﬁtum,progredi_
Commodati etymo-

logiam (non ignari ilius Ciceronisin To pic.verba el

{ererum notas)qvod Wefenb, mparat. 1. ¢, u,3, pla-

cet,qvalicum modo datum, ve

lut Hoto M.Comment.ad
Inft.8.2.q0ib, modis ve cont. ob).

qvafi ad commodum -

> Qvatamenderivation es ha-
turam magis contractus refpicere videntur, qvam ge.

nuinamyvocis cogn'itionerii-_tradere; 1taq; nobis a COMm-

' y 1ta utillud dare
vel datum nihilaiind {1t qvam vocabuli productio,
qvod idem approbat F rantzkius. comment. 24 . n. 7.
4.t Nult comm. ad InfL.§. 2, groih- BRI CCORER 0L 1. .

(2) Vocabuli Commodat; Interpretationem,cym apud

" JCtos plm*ifariﬁm [bmatur &_ﬁgni_ﬁcet( [ 1n{olenti(ua
- notone;ut Juftus Meier. Co/. Arg

Cnta 7.3, b, toanimad-

AL vertit,

’l‘lﬂ]iICiVePI‘OVi-

{apienter tefte Plinio
majoresin-

utSpiritu & gratia

e
i
-
e




vertit idem qvod mutaum dare, Au/t, C.ae his gvi ex prie
Wic. ration. Jib 10, cum tamen hoc noftrum commoda-
v Grutendum dare, 41 §.1. 4 2., (2) Sumitur commo-
ditum-pro-’re commodata,’3.8.3. & pr. L ult. C. bic tir.
(3) Pro contractu,ns /ig. §.2. 1 commod. L.:7.pr. (7,851 fF

de pait. 123 de R.1. §ox.inft. qib. modis tecontr. Demum -

etiani (4) pro obligatione & actione com modati,»#0.5.’

§.28.Inf0.de ation:b. 11lud jamrecte defcribimus rqvod -
it contractus Juris Gentium, realis; per qveém ad cet-
tum ufum alicui rém gratis concedimus, ut finito eo "
cadens nobis reftituatur in-fpecie. Juft Meicr Colleg.
Argent. b tit\3. FrantzKivs comment Jf- n.7b.2

contra&tum celebrare qveant,qve non, qvid enim eflet
jusnofle, & perfonasignorare, qvarum caufa conftitu~

_tam§. e dnf.de LN G. €5 C lLr ffde ftat. bom. Poﬂhnt

modare qveit, 41§ 3:7.de pact.linomnib.ss ff.de oblig, €5
Action. Bocerus claffcr. difp.11.¢h. 4. Non (olum verus -

~ ignorante etiam & invito domino, 4 [ fervus. 14. ff.
b.t.leos.C.de furt.€5 [er.corrupt. ulu fraduarius,§.z../Z. -
de ufi €5 hab. autoritate tutoris pupillus, £ obligari.g. prs

1. 1.§.1.65 2. fF de ault &5 conftut L obligari. 43.1f. de 0b.65
A¢F. fur vel prado,lst216.4.¢. L.non abjudice. 16 ff.de ju-
* dic 1.8 fiprado 39.ff.depof furdus,lquibuscung.48.de 0.
. & 4: Uxor cum maritosl.de reflityendis 3. Ciht.tum plu-

- Reftat itagve videre, qvanam excludantur vel prohi-

g

|
] i

1. . De comniodati negotio jamdicturi, non in-
conveniens erit, perfonas fi priusconfideremus, qva

autem commodatum contrahere perfonz omnes, qVae -
intelle@um habere nofcuntur, ut‘confen{um accom~

dominus; fed & pofl"efrq‘rnon-dt“im.i'nLls',';f_."cloméﬂqdére;-, |
1, b2 Aliusfamilias, 4 flinsfamil.39. fde O{f d. Servus -

res alix, qvas ordine recenfere fupervacaneum puto.
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| . beantur; & natur’ gvideni prohibenfur furiofijluecin
N Swiofagfibidze deiguaplos. arcend. . innegotiisyide
A R.LLjeweod.infanics, §.px puliis iy, inft.de imutilit. flip. Le-
ge,prodigi sdecreto udicis tales, 2. prilire.pr. L. prob.
L 16.§.a.de cur. fur. _Excellﬂrltis,fiqius-Dn.'Pra:(es__di(p.rde
4 prod. pofit.2. Gail: 2.06/620.57. 12:1.65" 1.2 Jé PP.c.3i nu.1n:
4 - q}fibtls bonis_in terdiCtum,/,/r curatorem.3.C.de in integr

reflit. uluarius,27g.8.1infl.de ujn €5 hab, Tandem etiam

nec ipfe dom:nus rem-{uam commodatam accipere-

potelt. Lis./F depof. juftus Meter.Coll. Argent.n4.h.4.Ba-
cerillzidifpu thog.5.6.0 - S

1L~ Res, qve commodatodari poflunt, funt ez,

‘qva in patrimonio noltrofunt, {ive mobiles; ut vehi»
cultylcer o loco 5.5, 15 fihut. carrucaledtica, /. 17.§.4. bty

& hzres plerumgsin-hocicontradu inveniuatur, /1, §. -

v b.t, Erantzk, comment, adff. n. 1 bi #: Sive moventes,

ut {ervus, ancilla, eqvus; eqva, qvampullus comitatur;

4 :*5',§.7.€5° [ Lcitim etan 2. C icom ad;/.j.§.5;9'_[; 14.§.17fFde

furt. resfoliimmobiles,imo & mcorporales,uthabitas

“£10 §.fed [reni habitatioss. inft. denfn € hab b bicumanti-
quitas.a3, C.de ufafr.65 habit. b L. qqvilius, 2Rfaldonats, o Uk
& nihil impedit, qvo minus dicatur tutius agi pofle- . =i 7,
praferiptisverbis,. {i gratuitam habitationem dederi- '
mus,qvantcommodat, k17.pr.fFprefcript.verb, Bocers ).
cl2.difp., n.7. bt Jalt.Meier.Colleg. Argent. num.6:bit, ~ g |
Erantzk, comment: adff n.1z2. 4.5, Magnificus Dn Rich AR e T L
terus tractasu de contract. a4y 44 litiC. Hieron. Treuth g -
difp.24. th.v. /it E. Propriz non utipli domino, {ed alii - '
commodentur, /; zeq, pignis. 45 [F de R.I Alien®;ma~ = . . O
lafidelicetpollefle, /15.65" fqq fF commod.qvia ex com- - .
modato dominit non transfertur; fed hoc tantum agis e
tur, ut obligatio inter commodatum & commodata- 1




riam naflcatur. Bacchov.ad Treutl. difp. r4.th- 1. lit, C.

Exciplruntur autem non {olum res, qv;% extra patrimo-

~niumnoftrum funty fed etiam resnoftra fungibilcs, &

qvarumufus in abufn conliltic,/ fed mibi, 3.§. ult b .
10,1881 de Reb, Cred. quia hxc,ut debént,non poffunt- 4
refticul, /. 1.§.3 de 0. &5 4. nil1 forte nonconfumendi
‘animo acc1p1antur, dicis caufa,ad oftentationem, {ive

~ pompam, veluti pecunia numerata, oleum, frumen-

- tum,&c. Ao, Soult L4.jf & ¢ veftimenta ex ufu,ad qvcm |
adhibentur,dignofcuntur,

- -III. Expofitisjam perfonis, &rebus, qvibus & de
qwbus commodati contraGtum i 1nire jura concedunt,
omnino etiam finem ¢jus nofcere oportet, cum omnia
-exfine, ad qvem fiunt, debeant dijudicari. Eft 1gitur,
~cum tefte Hug, Grot, a’ejzzr bell. 5 pacy L. 2.6z nam 1.
anter contrahentes propior qvadam fit foc:tetasqum

- communis elthominum, nullusalius qvimut mutuis
' R ot’hcusaluahoshd;wen‘ms,&wmmumcato rerumu-
' u, communibus vita nr*relhtatlbus, in hac civilifocie-
tate fubvc.nmcur, Welenb parat. n 6 b.t. .
| 1V.. Concipitur plelumqveluccontla&us,utqvls
moct}commodauhbl,/5 §:6.7:10.03.14.0.22.C. b t. &
& eirogationi confentlatw,qwlogatur,pamm AT i
S PR T 0. Xk, 52 z;rzﬂ 9V b. mod.re conty, obl, Jult. Neicr"
e  Coll. Argentin.7 b ¢. Interdum tamen ulerd etiam qVis
cornmodat, Z §. §.10. 5 ¢ qvod nihilominus rogatu
TS commorhtam factum prafumi debet Decms ad/ con-
S ; rmzéi‘m. 12: doR. Ln 39, . ,
- . ~ Progredimur jam ad commodancontmhen- 4
dimodum, qvi vel (ubftantialis, vel acmdentahs, util-
P . lum dividit Bocerus ¢/ 2. aip, 9, th.1o. qupecht._‘
s | " COMmINEnt, .czd infl. §e2 qib, mod, re contr. o0l Tont. 3.
E - - t. V1 Pris
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VI, Primo ad fubftantiam commodati contra:
Iie’r;di reqviritur,utres gratis concedatur, / frutcerto.s.
| §. remﬂéi. 12. 1+ commod. [. /z'gmrifz'mﬁz' 17. pr. ﬁ] ae

- praferoverd.§ praterea.z inflit.de Loc. €5 cond, eaq; no~

ta diﬁingvittll*'COmmodapum‘g’i locatione & conductio= e

neswTametl enim in locatione 2qve, acin commo=
dato r;es' utenda conceditur :- Comnitodatum: tamen.
gratuitum eft: inlocatione verd merces pro ufu reiin-
tervenit, pr, infl, de Locat. €5 cond. | 2 proffilocati [ g4.
s de 0bl. & act qvomitiug enim pretum’ commoda-
“tionis non qvafi merces accipiaturynihil impedire vi-
detur, Anton, Peretz. pralect inCilig n 3. bt Etfi
quissinqvit Hug. Grot. b, 2.c.12 n.10. dejur pac €5 bell..
pro Commodato,depofito,mandato aliqvid mercedu-
1z ftipuletur, noninjuriam facit, fed contra@us. mi-

- Acebit, § i fumma. 13 inft. Manjat.l frgvis. 1 F d polits.
-V II. Secundo reqviritur certits & definitus ufus,:
(qvonon conftitu 't'dcor;_tra&us reé’técelebratus 'Elici ne-

- quit,§. 2. 7nft guib, mod, re ;mﬁr;aél [ 5. .20 1. bt 17,
§e f2.cum unum ff. de prafeript.verd. &illuimpralcribitis,
qvi benefictum tribuit, /. 17. §.3.4 2. Sed precariuni,
qvod 4 commodato maximé alienum, qvamvis ei fi- -
myllimum dicatur, 4 L §: fiz. f- deprecar. Gloff, adl 15+
W ﬁ m’. tumqvia i'n*u_’_trjoqve"u'fus__'rei,_;g'raﬁ's-Co.n-cedi_ - . |
tur, & utrumq; ad liberalitatent, & beneficinng RIS oo L
qvanmi'ad negotium contractunm pertinerevidetur, A |
iﬂté}r’éﬁﬁﬂm.’ 14- /- de precario. d l.17.§. ﬁmtﬁ" commod, |
1 8. & [fé99. h.r. tunt qviautrumqvead utilitatem ac-
Cipienti s-'pleru'n.l-q_;- coriceditury L 5. §: 2. infin. b. ¢ ve- .
- fuinin commodato qvamyis ufus rei concedatur, con~
 ceditur tamen certus & determinatus,/ 17. §.3.4, 2. at- ,
~ qve.itayut ficommodatarius aliter qvam exprzfcripto. : |
| ~ | ' -com- Sy R, >
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bt a0 b, 1 de furt,§:6.7. inft. de "élf. quaex delict,
mafc. Precarium autem pro arb itﬂri&;onéedeMis-revo-
~ cari poteft. Deindé commodatumaon folumaccipien.
P " tis,fed utrinsq; qvandoq; gratiaconftituitur, /. 1.4 2.4.2.
R e nteddn N comm.adinft § 2. quib mad re contr.obl.
' Minfing. adeund. §, » 2. Harprecht.comment. adlib. 3.
 inft:n 6 d.t. Frantzk. comment. adff - ni1s. ht. Magnifi-
 cusDn.Richterus tractatn de contr, difp. 4.1b.3 lit.D.
R Schot.Exam. Fur. part 3. b.t. Bocer.cl.z.aifp. g m.1. - -
- YHI Tertioad efle commodati etiam reqviritur,
- utreseadem reftituaturinipecie, L mutuum. 2 pr.ff.de
" Reb. Cred.§. 2.inft, quib. mod. re contr. obl. L. 1.§,35. fj . de

commodat,fed reicommodata & pafleflionem & pro-
- prietatem retinet.& ob id commodatarius decare ipla

A g . - - X ! B T : ' TS
reftityenda tenetur; gyod lecusin mutuo, ubi in ge-
" mere restantum refticnitur,d £ 2, pr 0. Lanft, gub.mod.
oy contr.obl. Crtcrim-mutuumad commodato etiam
' pet.tum etiam qvia eft rerum fungibilitm,& qvari do-
o IXL Quarto etiantres. debent reftitui ufu finito,
ante enim reftituere commodatarius rem cogi-non

-gendum qvoad (patium vel exprefsevel tacite determi-

e o, o “de jm.g bell & pacilib. 2.¢. 12 . ». 3, acceperunt talem hi

e K .
]

tonimédaforfs'ré utatur,furti teneatur,zs. §-;¢f;f6,. #1140 |

- 0.65°. 4. Nemo enim commodando rem facit ejus, qvi -

- differt qvod cafum fortuituminfe recipiat,/ur.Coficers.

' ricilium transferturinaccipientem,/ 8. /7.h. ¢ Arnold. -
* ab Her{ol, ddwverfar. action.part. 3.4¢6. 177, 4, Peretz,

P '-poreﬂ,Pcretz.pmléc‘zf inlibr. 4.C.n.3.h.¢. qvodintelli-
nathm,l, 17. (i 2020 ﬁn“é £, naturam iianit:Hﬁg;Gth_ h

. ¢contractus, etiamﬁ;}r_;ihileffet dictum fpecialiter e'x‘i-p{’o :
nomine [atis pofletintellig, Undeqvoqvefinito tem-




= ik s . i q L L o ! S : v L
" - L_‘;HL'I* III e e s 1‘ “#‘"._-j.,‘.,uu._t- jll-ﬂ-

| rpore;ufu tanten hondum incepto vel adimpleto, f ju-
ftumtempus,qvo nfusrei potueritimpleri,transaGtum
ity commodator rem d commodatario avocare potelt,
Perez.pralect inCod. n.15.6: ¢ & {ibiimputet,qviintra
-~ -conflitutum tempus recommodatanon eftufus, Z 73.
 §.2.0 203, . 42 R I, neqve commodator injuriam facit
-commodatarid{uum recipiendo;/ 129, 7 eod. licet pro-

- pteradverfam valetudinem fortean vel iter minus tu-
tum utinon potuerit. Certat enim de folodamnovi-
-tando commodator, commodatarius vero dé lucro ca-

. ptando follicitus eﬂ,qvqcafu;illuni huic praferre zqvig
-elt,/ 11.§. 6, De Minor. Frantzk. comment. adff. n.1s.bit.

Magnific. Richt. z74(?. de contr.difp.4. tha it .D.

- “X. Seqvuntur jamaccidentalia hojuscontractus,
qvorum fexcenta liceret referrenitzdiofum Ne autem
filentio plané hanc materiam prateriiffe videamur, u-
num atd;alterum in medium proferre*iibitum eft. (1) .
Accidens hujus contractuseft, fiunarespluribus com- i
modatur,ut/ g §. ffdueb. 5. Fhril. 3. § it deduob.ress

Jtip. qvitamenfinguliin folidum obligantur/ 5§, u/z.
eod, ! 12, ff depof. Hac.enim naturaeft correorum, ut
finguli in folidum & aqvé principaliter obligentur, - |
nullaq; prorfus fit obligationis difcrepantia,Z. 2 /3. §.1. _ %4

€ paffim de dnobreis conflie ArumausExercit.T ufbin.difp. ' "

3. b 9 Bocer.clr dip 11 n 10, Harpr, Commadinft. ‘, _ ?

Tom. 3. 4d §4 2, quibiimod recontr.obl,n. 17 tandemne- i

queintelligendumhicqvali qvilibet habeat partem u-
fus,fed ufum pro parte,ut qvando utitur parte vehiculi.
Partesigicurconfiderantur in vehiculo, non vero in u-
M. Pac. leg. concil cent 4. n.40. Magn Dn.Richit. ¢ract.
decontr difp. 4 ¢h, 1. lir. C. (2)Qvando padtum adjici- i
tur, ut rescertoloco & tempore reddatur, 7 §.p7 bat. | S
B e licet

—
i e e i
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1

cetactiodeco, qvod certolocolitlonge diverfaab g~
tionecomimodati  Tllacnim arbitraria elty,/o 4. p7. 1 %,

—
i
[ |

eod. nec in bona fidei contraciibus lo! i haber quia.
asipfojureineft uberior bona fides, datad; judici pote-

. e {tas laxius judicandi, qvomodo & qvantum fatisfieri:
debeat, §. 0. 71t de 463, Schotan. Exam, Jurid.b.t, N7 e- b
temb. comment adff bot. n. §, Semperenim incontra= |
ctibus feqvimut;qvod inter contrahentes convenit; et~
f1 nihil convenerirad legis difpolitionem moremq; re- I
gionis recurritur, / femper.34.4 R.I, Peretz pralect ad %

Cod. l1hi 4. b.# 10 Contractus enim legetiiex con-

veationelicita accipiant, Z 1. §. ffeonvenit. 6.fF depofe
L inconventionalibus §a. ff. de'¥. 0, [, in emprioutbus, 43
ff-depa‘t, Itaqve porro ficonvenitinter contralientes:
de cafu fortuito, qvi provideriac provifus impedirine~
qut !f 2§ .§, 6. Jf: /G[Cﬂﬂ'ﬁ L‘ a'am‘m&k:f;.ﬂ_;. C{. R. 'L*’{ duh{_
um non eft,qvin inter accidentalia hojuscontradtus re-
feratur, cum debitor {peciei de calibus fortuitis éx na-
turacontractus non teneattr, d nollo enim talescafus
praltantur,/ inrebus. 18, pr hot. [ x.C.depofS L. fiut cer-
! _ 20 §. 5. guodverd [f. Commod. Cujac. Comment, ad L.z. .
B  paut. fent. lit E, Decius.Commint.adl,23. 4. R, Lnumns.46.
r , * Itemneculpapraftetur. Padtuniautem ne futurusdo-
' lus praftetur, utpote qvod bonis moribusé diantetro
eit contrarium, necin hocnecin aliocontradtu valere
potef vz pr F b2, L1 §. dlud. 7. (F depof ! fiunus. 27.
§-3. - depact. L 23.deR 1. Cujac. Comment. ad/l. 17. ffe
commod. lit. 4. B. Harprecht. Comment ad inft. Ton.3.
b.t.n 19 Bocer.cl z dyp.u.th. 1, num. 16 Culpz very |
praftatio, qvandoq; & adefle & abefle poteft alva & in- |
columimanente contractus {ubftantid, 5, g. 2. f.inter— - |
aum. 10. ff. Commod. ' |
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XL = Oceurrit tandem fiotandum, fpe@ari etiam
in contraltibus beneficis qvandam rej xqvalitatem,
' .",  nongqvidem omnimodam,utin commutatoriis, fed ex
. {uppofitieneejus, qvodagitur, nef{cilicet ex beneficio
fuo qvis damnum {entiat, Hug. Grot. Je L. B. €5 P. lib. .
| cu 7. Obqvam rationem Commodatarius rei, fi
| periit, pretium reftitnere tenetur, non folim, qvia ra-
| tienereidominotenetnr, fed & ratione benefice acce-
d ptionis. ‘Qverituritagve, {ivel occafione rei commo-
dat, vel culpa commodantis aliqvid abeft, qvid veniat
‘nactione,ut loqvitur Ulpianus/, fuz certo. s - h.t.ubi
naturam contractus vel conventionis attendendam ef~
lerefpondemus. Deindeinqvirere libetinverba :venit
Anactione,qvid iis Ulpianus velit, nos nihil aliud peril-
* laintelligimus, quam qvi duam'neaactioneexcontra-
~Cu it praftandum : Cui fententiz etiam fubfcribunt
Herm. Vult.C omment. adinft. §. 16, de 4cFionib. Gothof.
#ot.adl.s.S.2.pr. b £, Suntautem tria,de qvibus qVa-
rifolet, praftationnm genera, Cafus, Culpa, & Dolus _. S el
‘malus. Hzc gvianon folum in commodato, fed in o- ' . 1
~mnicontractu, & in qvibusvishominum negotiis fem-
per funt diftingvéda,pretium fuerit paucisea explicare,
& qvomodo eorum qvodqve in fingulis contraibus
‘praeftandum veniat, imul pro virili oftendere, Sut- - |
holt.dspp. 12.25.30.31, . . 3 RN y '
AL Cafumqvodattinet,inopinum,qvem nul-
lahumana cura evitare autavertere potuerit, intelligi-
‘mus,utincendium,nanfraginm,incurfus hoftium,& id
genusalios Lz, §.7.de adm. rer.adcivit. & huncin hul-
lo bonz fidei contractu preeftari debere diximus. Idcir-
co creditor pignora, qva-hujusmodi cafu interierunt,
praltare non compelli poteft, /. 6. C, depign, acti. Hze,  * S |
i e G o SRR

P = =i -
TSN S—_——




R . _— - = - e
e e - = = F —ore_
o ey ——— !
=i e ST - - 5

R — T

. ——— g e

= o
S

P = — = o B ek .
! b RS, — =g L - A el 1
e Rl NS MRS et P o - T N

e s S R S

=
. e —— = - - ey e
= falln T — =il =

Cagnol. comm: ad 1,23, de R. I », §5. 9. Deciusde R.L1,

holt. Zif 1. 2h. 45,

) c.zp 4. 1€C differta fraude idem ibid.& (icuti confenfui,

-ﬂ ----------------------------------------------- e -

autem aflertio, ut regula eft, ita fuas patitur exceptloﬂ
nes. & 1){inedubio periculum castis fortuiti ad debi- -

_torem pertmeblt, (11pfe fueritin mora, necreseodem ' | -

modoapud petitorem periiflet, £14. SeIL qwd MELHs
canfa.l, frex legatsanfa, 3. fF de V.0 -fiis qvi Stich.26.ff- -
dejure dot. [.14.§ L [ depoﬁ&hoc ettam locum 1n mo--
ra irregulari habere videtur 4 meritarg. ff. de vi €5 Vi ¢
ar i, z) Siculpa precefleritcafm, utfi velremcom-.
modataminalium cafumvelalio modo qvam in qvem. 1
accepit, utatur, §. 2.2uftit. quib. mod. re contr. obl, L. s. §e
fedinterdum. ff.commod Cujac. d. !/, 4. B. (3)Si qvis
pro cafu fortuito fe obligat, & rei periculum in fef{pon-
terecipity £ 1. C depof. /. megot. C, de Neg geft. Hieron. -

e

- —

22.7, 40. & tunc etiam de cafibus infolitiseum teneri -
non dubitamus, arg, / 78.§. #/t. [ de contr.empt. Sut-

X1I1. Etficuti‘antécedéns hoc praftationis ge-
nus in nullo bonz fidei contractu regulariter prafta-
tur,ita ¢ contrario alterum, qvod dolusin omnibus hi-
{ce contractibus locum habet & przftari pracipitur,

Loz . deR. I fupra th.1o, & licet in bonum & malum
dividaturdolus, Z 2.§. z. . de dolo malo. Abloluté tamen

in jure pofitys pro malo capitur,Rittersh.4d/. z3. Je R.I

e e

qviin omnibus contradibus interveniat,necefle eft,nj
hil tam contrarium elt qvam dolus;27g /116.4e R.I, ita
{i contractui bonz fidei dederit caufam ,contractus ipfo
jure et nullus,Z 3. 4. fin. ff pro foc, 1. 16, § 1. de mirnor. 1, 2.
§. 5 j"deda[ mal. & met.except. (i incidens fuerit per
exceptionem doli mali purgari poteft,/. 7. §.3 / 13. §. Ao

ffdeact.empt L. 4. pr.de dol.mal, & met, except, qvxltiﬂe '

cxce- 0
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egceptio contraé’clbus (Rricti juris fubvenit, qvi dolo? -
| malo non refcinduntur; /.2 V0.8 1.inft L.de Except.d,
o 36. de Y, 0, Ls.C. de iﬂﬂﬁfl&ﬂfpzzl l\jann]ﬁcusac Nob.
Dn. Ricliterus 2ract. 4. contr . Pt th:7.8.3. difp. 4. th. -
2.0 B.Ludvvel.difp.13.2h. 1. /i4, Solusautem dolus pree-
ftatur incommodato, {icommodatum foliuscommo-
dantisicaufa contrahitur, puta fi maritus-uxorijocalia !
commodetornatuscaufa, Ly, #.1a. /. 16:§. 15. h. . qvod-
etiam obtinetin.depofito & precario,/.23. de R.I./ qvod .
fervus 1L depaf Frantzk. 4.z 7. 510 |
. Seqvitur jam culpa five omisfio:diligentiz alteri !
damnofa, Culpz.autem vocabulum generaleeft, nec
{empereodem modo & gradu.in omnibus contracti--
bus praftatur, fed in fingulis expend1debet,cu]us orata
qvid fiat,& prout hommes (naagunt,vel enim tunt pla- _
ne negligentes,velaffetate curiofi,/. 0. /7. dejuri€S fact.
agror.J. eaque. 43. ff d2R 1. vel mediocriter res fuas cu--
rant, {ecundum. communem ‘hominum conf{vetudi-
nem,!_f S. 1L/ b. ¢ Peretz. pralect. in Cod. libreg.mi g,

{ b.t.Schotan.exam.jurid b.t. facimus itaqye cumalle-

= - -
"

gaticauctoribusculpz tres {pecies 5 latam fahcet le-
vem &levisiimamy. -

X LVi Lata culpa'nimia neghgentla eft, & deno--

n éf:,neq,ldmte]hgere qvod omnes igyzlligunt, /.22 o de-
7.8, nec:providere €a,qva a qvovis provider: poterant,
[:fi putatar 3 ad L. Adgvil. & hac qvandeq,dolo plané.
- comparatur Lmagna216.d.V.5: L. §. inverbidata culpa,

[ frmenfor falf.mod. dix.[:1.5. 4 de 0. &5dcE Trem doli
reprefentaredicitur 42 §. z.ffugwhgﬂ liber; qfﬁ{ﬁ

© §  prope dolum & dole proximam efle, / ﬁdqmﬁr. inpr.
5 Mandatdicumres: 47 culpa.ff. de legat 1.imo ﬁmphcx-
oo iér&'ulpa dicitur dolus, Agved fervusar.ffdepof. .15 cui ;.

ol | . B 3. | fﬂr
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AF utiin paﬂf'z’m digoed Nevva, 32 depofc Non autem
-hicintelligendum, qvod dolus & culpalata fintidem..
S dolus enim exfrande, lata a..uipa ex fatuitate provenis
- Gloff, ad. /. d. Deindé lata culpa’in contractibus inftar
| g ' dr:-u habetur, & dolo zqviparatury in delictis odiofis,
p@ms corporalesirroganti tbus, non iten, Linleg Cort,
7 [f~ aa LCorn.l, jufius.de mannmif] vindict, Andr.Gail,
lib.2. obfér.ito.n.2. nifiin cafibus mominatini jure expref-
B 0 A,.ﬂ LI e menfor falfomod, dix. Ultime loco in
' hac materia nobis @vafzm lwtﬁii O: dn ob latam cul-
‘ﬁfwﬂ VLS frf?”i “‘Mm ﬁr N’” VALIE) é... q‘vmn .m yn.mfm afﬂr- |
mativam tuerilab mewjkwmmrmmsﬂeﬁnf‘gatwa,pm
argumen! ra Ma anifici & Nobil 1}’; Dn.D,UNGEPAUR
Praace?mm;, i%“rm_u a¢ Holpitis mei x2tatem devene
randiyfxere, j‘,zgfw » quaft. i inNego Harpreche, Tom
2, adtit.deju /15 tul, Vuit. adtit de allivncnyys. Olemar
antynomiirs Jur. Cividip. 7, th. 44 Cujac.int ¢, de]
8.1 223,08, H .,,:f’_ uLnOt Exﬁm jﬂmd bt Mmﬁm,m[
2, de [#fpo tutor m.3. - 5 %
X V.  Levisculpanegligentia eftyiqva qvis in r
bus alienis eam curay non adhibet: qvam-cateri’p:
eresfamil. felent, rametfiin (uis minine diligentior '
Lomulier.22. ﬁ’ﬁ‘ﬁﬂ?ﬁz ad, SCtum Trebell, Tt 1‘*"*“{: praftace.
AAncontractibus, £a qvibusutriusqve utilitas verfatur, &
derebus communibus agiur, Lbered 25.§. nontantum.
26 ff famil.ereifé h.16.§. 4. eod Et (i mlege fimpliciter .
culpa polita invenitur pro.hic accipitur regulariter
qveleviselt,/ 27, de B I alidsconvenientius eﬁacupl
nomen (:,mpse,..fea:unﬂ um graduin; qvem fubjeda mate-
riadefidérat:Sehoran: Fyﬁw.jlgrzd b.¢. Incommodaci
etiam contractl, m fupra dixi; tunc etiam fimpliciter
- pra htm, cumuc msaive caufa celcbra.tur, utfi focius
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_.,mlovafaarmmacommef"ﬂ,utha eatillain cammu-
NL,CONVIVIOy L3722 fin bit: Frantzk. dil ». st.. Decius
ﬁd[uu dff _“ﬁ a‘f@u ﬁgnﬁg Zﬁfﬁ,%ﬁ 4l 4—21 UJ[‘??

X VI, Tertio levisimaculpaett, cui aﬂﬂgemm&
n&&ma opponitar exactiffima, non qva vnusqise yye ' _ .

AWK

11,{«3(:1 qva p mdemzsumm (Ga Euﬁf dire rolet,/ <58 2id.
Sl b b bori & fina b3 ),ffiu""'f* ﬂf**‘fﬁ’" & scomnod, u;; im-fj
Um, If;retz rilec ‘? inod. diligentifimur & fl‘éii)a_
fevif{lima zmm unem pronuntiaty 4. 2. 4. 9. Et hzc cul-
pa. rebuiameh in commodati negotio praftacur, ple- _ |
rm:qw emm {olam Commodatari] -~mﬂxmtﬂm £OT- .
€ernity 4 bo f# commod. 4 2”& L e 2 ’
j?admm' /i ﬂfﬁf"tﬁﬂf IS ,.f::'i-?.@;a.:‘f;“-:'m""' yei vend. i*i.f.:‘:mm ANLLG. ' !
Rora, hth.9.Co5. lit. Co. Harprecht 44 §. 2.infi gvibmod.
- ¥écontr.obl num. 23..& oines fermé IUi‘ﬂnwhﬁ”@?ﬁH’:S:

. . q.,  Fime Y S SRSV, Py ,Jj - o
Quad aded verus “..,:;.;- ut Commodatarius ctilpam nafe

-

1
L - P - 15 o= " L
? - S - 3 m———— = 2 - = =
e = e -
- e et Rl Sy i e s ok s - - ¥
e R e e - 3 . i
e g e - - = - =
e i . -
™ - - . — 2, - sl e bl o — o
” i 4 e i o = o o i - - = — i

R L i ————— e R E - #
.
.

-“. o

_— . -

h - . S PRR—— e
= Y - ._ﬂr'.' e = 2 -
e o, s o g i1

- —_— : i
. 4 3 P i
c ~ T
- - E——— o

e ——— e = =
L il v

0 ——
. -I-—lr‘ =

g T b
e — ma—
Il- v .l-
e Ty e B i — ——

of

;.yi ;;"q F!‘f@ |'..~r * ‘:&r ‘.::i ;-g._

-

ﬁtliiihﬂ{“ ;*‘ULW ’“r‘j _* ?fllr'? 1’}19*"0“‘?'{&1 mdt."q.mﬁﬂ.:[l H‘-? f..-a‘r i-;
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i“‘“li im_ Dath non |
% W{” "IH COI :Eiﬁi"i’?l“; ‘f’:ﬁ"muﬂ mf e 10 BL LS A A d:’/p |
Q. 2o, 13, CUm contracon ima:(at Aiitss: Jewi iprafume- ol : i
._ Em? / m&«; in-31.€5 b1 D 1@’:9 rdcrzd@! r,;,j; 24 R ' ' | , |
ftem caﬁlmodataum in DEHUFIC conftienrus, pretio- e
fiores qwricm res fuasprius confervare potelt, fed i -

-vsﬂw habeat cum rebus commodatis; has fuis ilium

praferre oportebit,/. ,QQ. 4.6 t.13. ﬂ’ﬁpfrzu.ifcwzm.mx
wena, alioqvin ex beneficio fuoc Commodator reporta-
retdamnum, qvod iniqvum foretyar. L7 teff. gvem a-
 per, Evantek,comment. ad . bt n. 47, Sinvers Cotie
modator dixerit, Commodatarium rem fio arbisrio
confervare debere, tum minime cumileviffimam culs
pam; py x(’tare oportere notat Hieronym. f"agnmi d.l.
WL 3
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X VI Seqvitur porrd, fi quis contrahentium,
qvod alteri debetur, fponté reftituere tergiverfetur,

-.qvomodo & qva civili actione alter res fuas perfeqvi

poflit,indicetur. Nemoenimrem fuam abalio poflef-

fam propria-authoritate occupare potelty /.3 ffiquod

metscanfal. penit. ad L. Jul. de viprivat, Confulitur — |

‘igiturindemnitati Commodatorisactiones, qva prin-
-cipaliterexipfa contractus naturaoritur, Commodati

dire&a, § ziinfb.quib mod. ve contr.obl.qvam'/ 18.§,

fin. fFcompmod. reGtum commodati judicium appellat.

‘Daturautem’illi,qviremutendam dedit, Welemb.pz-.
yat.b:t.no1o0 Harprod £ nooy. {ive iple dominus; fiveé

“ejus heredes contra commodatarium, & ejus heredes

ecaminftituant,/ 15, & fegq.b:¢ 1.3. §:3. ffib. t.-Bocerus

~claff2. Difp. 9. th. 24. Notandum tamen,unumqvemg;
“heredem pro parte tantum tenerl, nift unustotum re--
ftituere posfit, Z L autexiuofactoconveniatur, 417 §.

2, fF b tfive dominusnonfit,ut predo,fury /15. L1646 ¢.

Datur contra plures etiam, {1illisres #liqvacommodata

“fir,ubiutergve, qvia inftar duorumreidebendifunt, in
{olidum teneruryunius tamen {folutione alter liberatur,

/5§ ult b.t.Jarfdepofmifiex mentecontrahentit peri-
culi intercommodatarios{it divifum,vel nifi commo-
dator fingulorumfideny fit feqvutus, utin/ 21.§ 1. /4

“eod Gloff ad l.5.fF b t.Yranzkecomm.adff'n 27 nsg 30 b ¢,
tum alter exalterinsqvoq; culpa tenetur; ac etfi alter

obrem commodatam fubreptam, furti egerit,alter et-_

jam,qvi furtinon egit,commodati tenetu /. 7. pr §.1 £,
4 ¢ Tandem qvoqve hzc actio datur admniltratori-

‘bus,ut tutoriyitem omnibus, qvos commodatum con-
trahere pofle, th 2. diximus. *Siqvis verd {ic commo-
daverit, ut reddaturaliiy cujus intereft; videtur actio ex
Mok | pacto




~; paito dare poileutilis: exemplo/ § Ciadextibi 10. C.

denfur, 120 pr. depof Julk. Meier. Coll.arg.th.11. b. ¢,

. XVIIL Petitur hacadtione principaliter res cony-
- modata, § 2.iznft. quib med re contr. ob]. utintegra & irx

- ‘'nullo, dolovel culpa Commodatarij, fada deterior re-

Atituacar, 43, S vlro pr.lia8ipr b v L1 Sox C..a’epé/:

[ !

- L.7.C depign.alion.). 42. ad L. Aquil, .3 de RV, Nam

res, qva deterior redditur, reddinon videtur, aded ut

n.on,]ibgr;:;ur deb1t0r,ﬁ1ﬁﬁmul & flltﬁfﬂﬂéptﬂiﬁ@t.
(.3 § Lo ¢ Ludvvidifpan.2b. 8. it D, nec tamen Com-
modatarius oblato deteriorationis interefle, rem 3
- commeadatario deterioratam recipere invitus com pelli
potelt qvod nonde mediocrifed enormideterioratio-
ne intélligimus) timne cdira k5o ffiderejud.és’/ 7.teff.
‘guemad. aper. alicui beneficium fuum fiatdamnofiym,
tum ne ex fraude.qvis relevetur, aut negligenti (uc-
curreretur.contra/s6s. §. 7. profocio; £16. . ex-gvib, canf.
 major, tumeqviaaliud proalio {olvinon poteft,./ 5. §. 1.
. ff.deReb. Cred. nifi resscommodataa judice zftimata

fuerit,2limatio enim operatur utre perempta vel de-"

- terioratafolvatur pretium, ut refert exMozz i ¢7act.

 deconts fub rub, derebus guepoffint commodari nuy. 4.

| Magn. Dn. Richt. & zr4(2. Aep gotholit. G, L ks
_ XIX. Qvod autem decura & reltitutione dixi-

musrel commodatx, ‘non modode ipfa' re pl‘inCipa]j, .
fed & ejus acceflioneaccipiendumeft  Proindeeqvan -

commodatam cum pullo,ervum cum lance, Z /7 ¢ cer-
£0.5.8,0.€5 13 # b.ot. domum cum ﬁlppelle‘é’cilc, fun-
dum cuminftrumentis, reiitem commodatz frutus,
| Lvideamus 38.§. [f poffefiionen & §.in ceteris yfde ufur.
4 atqve ex mora ufuras, ,On“flncmqvc ,_utili_ta.tcgln commo-
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datori prazftare commodatarms tenetur, /, #0ra.32. §.
inbone fidei 1.0 d.38:5.10.€5 15. 1 deufir Bocer. Aitt.
ol &8 difpoth.20. Harpr.d.l'n. 5 7. Ludvy.difp.11.25.8.
- £.4. Non enim rem qvaltui commodatarn efle opor:-
- tet,qvod ejus periculonon eft, 213 §. 1i ffs de com.-

XX, Deniqve haca&ioneagitur,{ialiter Commo--
datariusre commodata;codice, eqvovel veltimento u-
s, fuprit, qvam ipfia Commodatoréeft permiffum,fi-

- demenim contractus violafle non tantum, fed furtum

etlamcommlh(fewdetur, l¢. o4 b.t. Unde dubium’
“npneft qvin ficut obrei deterloratlonem Lex Aqvﬂla'
~etiam focun habet,/ 18.§. LA 2. itaob ufus mutatio-
nem actione furti vel condi@ione furtiva conveniri

posfit, /. g"wﬁzrt 16. ff- de cond.furt.l 34.6.3. f. de Obl.

&7 4. nili excipiatexiftimafle; feid invito domino non
facere, qvocafuqvidem / guire. 76. pr. ff. de furt. non’
teneri eum furti actione dicit, fed in culpa xﬁlmatno-
nem ponit, an non fcilicet exiftimare debuerit,id do-

-minum permifflurum ? Sapientis enim rion’eft dicere’
putaram,utnotat ex Cic. offic. Gothof. 2d b, frapid |
XX, Etficutiactiolegis Aqviliz & condictio fur-

t1 cum hac noftra commiodati atione directaconcur-
‘runt, ita etiant plures alias pro ratione {ubjecta mate.
re& negotlorum qvalitate concurrere poiTe cum illa
exploratijuriselt, & maxiniam partem inveniuntura-
pud Juﬁ Meier. Coll. arg.b.t.1h.16. Neqve novum elt,
_ utunius rei nomine pluresactiones dentur, & maxime
~ Iidiverforefpedtu competant, una utiliter; altera dire-
 €&to, Schot. exam Jur: part.2.adtit. ft qvadr. paup. fed
tamen , {1 una earum fuerit actum, tollatur altera’
-rneccrfe eﬁ d /. 13. 1. ffob.t L. gwfrw;m 34 § 1. ff -

Sy, w a’e
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e 0bl &5 At Franzk all, loc, wium. 36. Harprec.ht 2
Lonum. o5, . Re e R
XXII. ‘Succedit contraria Commodatl obhgatlo, : i
qvzex polt facto &qvaﬁ peraccidenscommodatario& ~ g
‘ejus heredibus nafc1tur,mtrodu&a exneceflitate, qvia e
{pé evenit,ut qv1 commodatum accepitynon pofiitid, - =

qvod hacadtione confeqvi poteft, habere falvam, Z 18,

§. ult, b ¢, Harprecht, 4.2 th. 71 D1fp1C1cndum venit,

| quidinhacobligatione, ut Commodatariusindemnis "

- maneat, praeltetur, L. pr.ff. depof. praftari autem o- o

y POrtét, qvod per caufamreiabeftutfidamaumexcau- R
{2 commodati fenferit commodatarius, forté {i vafa ac-
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