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DEO AUSPICE,

?&w % Um nihil rite, nihilqve provi-

; e “"_denter homines fine Deorum immor.
= talium ope, confilio ac honore aufi i-
ce’nmr, bené ac {apienter tefte Plinio

ﬂti"rue'runr; utrerumagendarum, ita dicendi Initium 3
precationibus caperent : - Cui inftituto morigeri fiub-
nixé DEum Ter Opt. Max. rogamus,
fua clementer nobis adefle, & coepta noftra propitius
dirigere velit. -Qvo voro premiflo ad ipfius materiz
‘notitiam,de qva dicere nobis eﬁ'prqpoﬁtum,progrcdi-
mur. Contemplaturi (1) vocabuli Commodati etymo-
logiam (non ignariillius Ciceronisin Topic.verbaef
{fererum notas)qvod Wefenb, AParat. [ h. ¢, .1, pla-
cet,qvalicum modo datum »velutHoto M.Comment.ad
i;z/l.§.,z.vg,vié.madk recont. obl. qvafi ad commodum u-
tentis' datum, derivaré_. Qvatamenderivationes na-

turam magis contractus refpicere videntur, qvam ge-
huinamyvocis cognitionem tradere; itagq; nobis 4 com-
modo commodatum deducere placet, ita utillud dare
vel datum nil'laiiud fit, qvam vocabuli productio,
qvod idem approbat Frantzkius comment. ad ff: n. 7,
bt Nult comm.ad I/}, §. 2. quih-med.reconty, 5/
(2) Vocabuli Commodati interpretationem

JCrosplurifariam fumatur & fignificet (; j

!n.4.,
Cumapud

nfolentifira
notione,ut Jultus Meier. Co//. Argent, 7.3.h. t.animad-

AEIRVE,

vertit,

~Jun:Panegyric in Trajan.pre majoresin.

utSpiritu& gratia
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vertit idemqvod mutuum dare, Au/t, C.debisguiexpu"
Lic. ration. libi1o. cim tamen hoc noftrum commoda-
re {itutendum dare, 41 §. 1. 4 ¢..(2) Sumitur cOmmo-
datum prove commodata,/3.5.3. ks pril ult. C hoctit.
() Pro contradtu,ue/:s. §2. /. commod. 7. pr.L.7.8.1 o
de patti 23, de R.L Sarinfl. qvib. modis fecontr. Demum”
etiani (4) pro obligatione & actione commodati,z#b.h.'
§.28.InfFde actionib. 1llud jam re@te defcribimus: qvod -
fit contractus Juris Gentidm, realis; per qvém ad cet-
tum ufum alicui rém gratis concedimus, ut finito eo”’
eadenn nobis reftitnatur in-fpecie. Juft Meick Colleg.
Argent. b titin'3. FrantzKius comment [f nybht.
-~ 1. De comniodati negotio jam di¢turi, non in-
conveniens erit; perfonas fi prius confideremus; qva
contractum celebrare qveant,qva non, qvid enimeffet
jusnofle, & perfonasignorare, qvarum caufa conftitu-
tum §. findnfh.de 1.N G. €5 C Lo, ff-de ftat. bom.  Poflunt
‘autem commodatum contrahere perfonz omnes, qv
intelle@um habere nofcantur, ut'confen{um accoms
* modare qveat, 41§ 3iff.de pact.Lin'omnib.ss ff.de oblig,€5
AéFiom Bocerus claffia. difp. 11.2h. 4. Non folum verus
dominus; fed & pofleflor non-dominus, /. commodare..
15,2, fliusfamilias, & fliusfanil39. ffde 0 €5 4. Servus -
 ignorante etiam & invito domino, LfFfervus. 14. ffe
b.t.leos.C.de furt &5 [er.corriipt. ufufrudtnarius,§.z.2/2.
deufii€5 hab. autoritate tutoris pupillus, £ obligari.g. pr-
4. 1.§.0.65 2, fFde aucl &5 conftur L obligari. 43. ff. de 0b.5"
A2 fur vel prado,l.i24 16.6.4. Lnon abjudice. 46 ffdeju-
dicl 1§ fiprado 39.ffdepof furdus,lquibuscung.43.de ..
& 4 Uxor cum maritosl.de reflityendss 3.C:h.#.tum plu-
xes alig, qvas ordine recenfere ﬁjpcrvacancurfl puto.
- ‘Reflat itaqve videre, qvanam cxcludantur vel prohi-
FLT N _ bean-.




ntur furiofi;Zuxec in
D arcend. L innegotiisside

9. inft.de inutilib. flip. Le-

ge,prodigidecretojud
. 16.§.0.de cur.fur. Excellentisfimus Do, Prafes difp,de
prod. pofit.2. Gail, 2.06/40.57. 72.1.65° 1.1, J PP.c3innan
qvibus bonisinterdictum,/j curatorems 3.C.de in utegr

reftit. uluarius,arg.§.1infl:de ufii €5 hab. Tandem eriam
nee iple dom:nus: rem-fuam commodatam accipere:”

POttt 415 depo/: ultus Meter.Col.Argent.nq.h.t. Ba-
ceriCladifp.un thig.5.6.°

1L Res,quacommodato'dari poffimt, funt ew,
qva in patrimonio noftrofunt, five mobiles; utvehi-

culi,leertolocos.s. i§yfihit. carrucadedtica, /. 17.§.4. biA

& hz res plerumg;inhoccontradu inveniuntur, /1, §. -

1. b.t, Erantzl. comment, adff. n.1x bi#: Sive moventes,
ut {ervus, ancilla, eqvus, eqva, qvampullus comitatur;
05,8748 Ll.ciim etim2.C Comnodilis.§.8:9.4.14.8. 5. de

frrt. resfoliimmobiles, imo & mcorporales,ut habitas
810 §./6d [ieui habitatioss. inft de Ui € hab.t. lcum anti-

q:i/itzw-.i;.. C.de ufafv.€5 habit. . L. Agvilins, 27.[f.de donat.
& nihil impedit, qvo minus dicatar tutius agi pofle
praferiptisverbis,. {i gratvitam habitationem dederi-
mus,qVamcommeodati, £17.px.fFprefeript.verb, Bocer:
cloz. difp.t n7. b, t. Jalt. Meier.Colleg.drgent.num.6 6.2,
FrantzK, comment: adff n.12.4.5. Magnificus Dn Richs
terus tractasu de contra. 2fp, 4. /itiC. Hieron, Treuth
difp.24. th.v.fit E.. Propriz non ut ipli domino, fed alii
- commodentur, £ neg, pignus. 45 fF de R.I. Alienx;ma-
lafidelicet poflelle, /15,65 fogq fF commod.qvia ex com-
modato dominiti non transfertar; fed hoc rantum agis
tur, ut obligatio inter commodatum & commodata-
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rium nafcatur, Bacchov.ad Treutl. 2if. 2.4, rh- 1. lit, C.
Excipiunturéutem non folum res, qva extra patrimo-
niumnoftrum {unty fed etiam resnoftra fungibiles, &
qvarumufusinabuly conlittic/.fdmibi,3.§. ult. ff. b. .
1,188 . de Reb. Cred. quiahzc,ut debent,non poflunt
reftitul, £1.§.3. 4 0. & 4. nili forte non confumendi
animo accipiantur, dicis caufa;ad oftentationem, five
pompam, veluti pecunia numerata, oleum, frumeén-
tum,&ec. g, Sottlt 4. 4F b ¢ veltimenta ex ufu,ad gqvem
adhibentur,dignofcuntur. RO
I1I. Expofitisjam perfonis,& rebus, qvibus & de -
qvibus commodati contraGtum inire jura concedunt, -
-omnino etiam finem ejus nofcere oportet, cim omnia
_exfing,ad qvem fiunt, debeant dijudicari. Eft igitur,

cum tefte Hug, Grotodejur bell, € pac, [ 2.1z nam 1.
inter contrahentes propior qvedam fit focietas;qvam
-communis et hominum, nullusalius qvam ut mutuis
officiis alitaliosadjuvemus, & communicato rerum u-
{1, communibus vite neceflitatibus, in hac civili focie-
state fubveniarur, Welenb parat. n 6 b.r.

LV. . Concipitur plerumqve hiccontradtus,ut quis

roget,commodari ibL4 5. §.4. 70 10.03.14.4 22.C. b 2. &
eirogationi confentiatis,qvi rogatur,paflini,b 2 L. €1,
2L 01 A S 2 0nfl gv b msod.re contr, obl, Jult. Meler.
Coll. Argentin.7 b ¢. Interdum tamen ulerd etiam quis
cornmodat, L §.:§.10. 4 ¢, qvod nihilominus rogatu
commodatariifactum prafumidebet, Decius ad / cox-
traclus.13. d.R Lu. 29, )

V. Progredimur jam ad commodaticontrahen-
dimodum, qvivel{ubftantialis, vel accidentalis, util-
lum dividit Bocerus claff 2. dip, g, th.1o. Harprecht,’
comment,ad int. §.2 qvib, mod, re contr. obl, Tons. 2t

VI Pri-
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VI Primo ad fubftantiam commodati contra:
hendirequiritur,ut resgratis concedatur, / fiut certo.s.
" Sorem tibi. . commod. [ fi gratuitam 17, pr ff de
prafer.ver.§ praterea.z inflit.de Loc. €5 cond. eaq; no~ :
ta diftingviturcommodatumalocatione & conductio= 4
ness Tametli enim i locatione zqve, acin commo=
dato res utenda conceditur :- Commiodatum: tamen
gratuitum eft : inlocationeverd merces proufu reiin-
tervenit, g, inft, de Locat. & cond. [ 2 pr.fFlocati | 4
1+ de obl. & act. qvomitius eniny’ pretivn commoda-
“tionis non qvafi merces accipiaturynihil impedire vi-
detur, Anton, Peretz. pralect inCilog 3. 5. Etfi
quissinqvit Hug. Grot. /b, 2.c.12 #.10. dejur pac €5’ bel.:
pro Commodato,depofito,mandato aliqvid mercedu=
lz ftipuletur, noninjuriam facit, fed contradus mi-
feebity § 7 fimma. 13 inft. Manlat ! figis. 1. [ 4 potiti.
VIL  Secundo reqviritur certas & definitus ufus;:
qvononconftituto contradtus re@é celebratus aici ne-
qQVit,§. 2. inft guib.mod. re contr.obl [ 5 §. 2 bt a7
§efecim unum [ depraferiptvers, &illumpraferibicis,
qui beneficium’ tribuit, Z17. §.3.4 2. Sed precariual,
qvod a commodato maximé alienum, qvamvyis ei {i- -
millimumdicatur, 4 L §: fin. 2 deprecar. Gloff; 2 15
§.1. ' cod, tum qvia inutroqveufis reigratis concedi- -
tur, &'ﬂt“rumq; ad liberalitatem; & bereficinnt magis, g
quani‘ad negotium contractunm pertinerevidetur, Z
interdictum. 14 [, deprecario. d .17, §. ficus. [}~ commod,
[ 8. € [ég9. h.z. tumt qviautrumqvead utilitatem ace:
cipientis plerumy coriceditary 4 5. §:2. i . b.#: ve-
ruinan commodato qvamvis ufus rei concedatur; con-
ceditur tamen certus & determinatus,/ 17, §.3:4.2. at-
qve itayut ficonimodatarius aliter qvam exprafcripto. :
e Sy -com-




_commodatoris reutatur,furti teneatur,Ls. §.8: b 2. Ly,
b #1040, Lo . de fubt §i 6.7 infb.de obl, qua ex deliét,’
‘wafc. Precarium autem pro arbitrioconcedentisrevo-
cari poteﬁ.,\De.ind_é commodatumnon folumaccipien.
tis,fed utrinsq; qvandoq; gratiaconftituitur,/. x4 2.4.2.
deprecar, Vult comm.adinft. § 2. gvib mod re contr.obl.
- Minfing.adeund. §. » 2. Harprecht.comment. ad lib. 3.
inft.n. 6. d.t. Frantzk. comment. adff nis. he. Magnifi-
cusDn. Richterus zractati de contr . difp. 4.1h.3 lit.D.
‘Schot.Exam. Jur. part 3 b t.Bocer. cl.2.difp. g . 1.
VL Tertio ad efle commodati etiam reqviritur,
wit res eadem reftituatur inf{pecie, L mutuum. 2 pr.ff. de
Reb. Cred.§. 2.inft. quib, mod. re contr. obl. L v.§.35. ff . de
0.6 4. Nemoenim commodando rem facitejus, qvi
" commodat,fed reicommodata & pafleffionem & pro-
: p‘-r,iecat’ém r,etinc_t.,&_ob id commodatarius deeareipfa
. reftituenda tenetur, gvod {fecusin mutuo, ubi in ge-
" mere restantumerefticnitur,d L2, pr . 1dnfl. guibmod,
“ye comtr.obl. Certerim mutuumd commodato etiam’
differt qvod cafum fortuitum infe recipiat/inC fecrs.
' pet.tum ¢tiam qviaeftrerum fungibilitim,& qvari do-
' micilium transferturinaccipientem,/8.72h. ¢ Arnold. -
“ ab Herfol, Adverfar. altion.part. 3.a6t. 17,0, 4, Peretz.
prelect inCodiloqiht 7.3 Gy, 1
T IX Quarto etiantres. debent reftitui ufu finito,
ante enim reftituere commodatarius rem cogi-non
. poteft,Peretz pralect inlibr 4. C.5.3.h. ¢. qvod intelli-
gendum qvoad (patium vel exprefsevel tacité determi-
natam,l. 17. §i2. i fimh t, naturam inqvitHug. Grog, -
de jurebell, & pacilib. 2.¢c.02 . n.3. accsperuﬁt talem hi
contractus; etiamfi t\liliil effetdictum fpecialiter ex\ipl"o
~ nomine fatis pofletintelligi, Undeqvoqdvefinito tem-
: : e pore,
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rpore; ufu tanten nondum incepto vel adimpleto, fi ju-
ftumtempus,qvo nfusrei potueritimpleri,transactum
i{it, commodator remd commodatario avocare poteft,
Perez. pralect in Cog. n.15 6 ¢. & (ibiimputet,qviintra
-conftitutum tempus recommodatanon eftufus, Z 73.
§.2.L203.f. de R L neqve commodator injuriam facit
- commodatarid {uum recipiendo;/ 129, /7 eod. licet pro-
/v pteradverfam valetudinem’fortean vel iter minus tu-
(tum utinon potuerit. Certat enim de folo damnovi-
- tando commodator, commodatarius vero de lucro ca-
-ptando follicitus eft,qvo cafuillum huic praferre 2qvig
eft,/. 11.§. 6, De Minor. Frantzk. comment. ad{f. nas.bit.
Magnific. Richt. zract. de contr.difp.4. thalit.D.

X. Seqvuntur jamaccidentalia hojuscontractus,
qvorum fexcenta liceret referrenitediolum Ne autem
{ilentio plané hanc materiam prateriiffe videamur, u-
num atq; alterum in medium proferre’libitum eft. (1)

- Accidens hujus contractuseft, fi unarespluribus com-

modarur,ut/ 5 § ffduob. 15, [ 24 3. § diltcde duob.veis

Sip. qvitamenfinguliin olidum obligantury/ 5. §, uit.
eod, ! 22, [ depof. Hacenim-naturaeft correorum, ut

finguli in folidum & aqvé principaliter obligentur,

nullaq; prorfus fic obligationis difcrepantia, 2 2 /.3, §.1.

& paffim de duob reis conflie. AramausExercit.] ufbin.difp.

1. ¢h 9 Bocer. cl2. difp 11 %10 Harpr, Commiadingt.
Tom.3.4d S 2, quiti mod recontr.obl,n. 17 tandem ne-

queintelligendumhicqvali qvilibet habeat partem u-

{us,fed ufum pro parte,ut qvando utitur parte vehiculi.

Partesigiturconfiderantur in vehiculo, non verd in u-

{u. Pac. leg. concil cent 4.m.40. Magn DnRicht. ¢ract.

de contr. difp. 4 ¢h, 1. lir.C. (2)Qvando padtum adjici-

tur, ut res certoloco & tempore reddatur, 7 5.p7. 5. 2.

B licet




faab:
pr. L,

-

cetactiodeco, quod ceftoToco fitlongé div
tione'conymodati. Hlacuim arbickaria et/ 4.,
Feod. nec in bonx fidei coiitr usio”om habet qyia:
isipfojureinelt uberior bona fides,datad; judici pote-

{tas laxius judicandi, qvomodo & qvantum fatisfieri:
debeat, 5., 0.infl. de 4¢3, Schotan. Exam, Jurid.b.t. We-
femb. comment adf" h.t. n. g, Sempexenim in contra=

&tibus feqvimur,qvod inter contrahentes convenit; et~
fi nihil conveénerir,ad legis difpofitionem moremd; re-
glonisrecurritur, / femper.34.d4 R.I, Peretz pralect ad
€od. lib, . b.# 7 10 Centractus enim leger ex con-
veationelicita accipiunt, £ 1. §. ficonvesit. 6. fF depof-
Linconventionalibus 2. fF. de V. 0, [, in emptioutbius, 434
[fdepact, Itadue porro ficonvenitinter contralientes
de cafu fortuito, qvi provideriac provifus impediri ne-
quit 25,8, 6: ff. locati } contractus.23. d.R. L. dubi-
um non eft,qvin inter accidentalia hujus contractus re-
feratur, cum debitor (peciei de cafibus fortuitis éxna-
turacontractus non teneatur, d nullo enim talescafug
preftantur, / in rebus. 18, pr b t. I 1.C. depofSl.fiut cer-
20 §. 5. guodverd ff. Commod. Cujac. Comsment, ad L. .

pant.fent. lit E, Decius.Commins.adl,23. 2. R. Lnuns.44.

Item ne culpa prefterur. Pactuniautem ne futurusdo-
lus praftetur, utpote qvod bonis moribus & diantetro
eft contrarivm, necin hocnecin aliocontradu valere
poteftl 7. pr . bv, L1 §. illud. 7. fF depof L finnus, 2;.
§.3. ff depuit L. 23.de R 1. Cujac. Comment. adl. 17 ff.

commod. lit. 4. B. Harprecht. Comment ad inft. Tom. 3.
b.t.n 19 Bocer.cl. z dyp.u.th. Lyum 10 Culpz verd
prxftatio, qvandoq; & adeffe & abefle poteft (alvi & in-

columi manente contractus {ubftantid, g, g. 2. #. inter-

dum. 10. [f. Commod. !
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XL Occeurrit tandem notandum, fpe@ari ctiam
in contractibus beneficis qvandam rei zqvalitatem,
non qvidem omnimodam,utin commutatoriis, fed ex
. fuppofitienecjus, qvodagitur, nefcilicet ex beneficio
fuo qvisdamnum fentiat, Hug. Grot. e L B. €5 P. lib. ».
¢.1t 713, Ob'qvam rationem Commodatarius rei, fi
periit, previum refticuere tenetur, non foltm, qviara-
tione retdomino tenetur, fed & ratione benefice acce-
ptionis. ‘Qverituritaqve, fivel occafione rei commo-
dat, veleulpa commodantis aliqvid abeft, qvid veniat
inactione, utloqvitur Ulpianus /. ffuz cerza.5 f h.t.ubi
flaturam contractus vel conventionis attendendam ef-
ferefpondemus. Deindeinquirere libetinverba : venit
inactione,qvidiis Ulpianus velit, nos nihil aliud peril-
laintelligimus; qvam qvidoam'in eaactione excontra-
¢tu fit preftandum :* Cui fententiz etiam fubfcribunt
Herm. Vult. Comment. adinft.§.16. de 4Fionib. Gothof,
not.adl.5,S.2.pr. b. £. Suntautem tria,de qvibus qvz-
rifolet, praftationnm genera, Cafus, Culpa, & Dolus
malys. Hzc qvianon folam in commodato, fed in o-
- mni contractu, & in qvibusvishominum negotiis fem-
per funt diftingvéda, pretium fuerit paucis ea explicare,
& qvomodo eorum qvodqve in fingulis contractibus
‘preftandum veniat, imul pro virili oftendere, Sut-
hole.2ip. 13,25 30,31,

XIL  Cafumquodattinet,inopinum,qvem nul-

lahumana cura evitare aut avertere potuerit, intelligi-

mus,utincendium,naufraginm,incurfus hoftium,& id

genusalios Lz, . 7.de adm. rer.adcivit. & hunein nul-"

lo bonz fidei contradtu preeftari debere diximus. Idcir-
<o creditor pignora, qva-hujusmodi cafu interierunt,
- praftarenon compelli poteft, /. 6. C, depign. acti. Hazc
4 Bz
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autemaflertio, ut regula eft, ita fuas patitur exceptio=-
nes. & 1)finedubio periculum casis fortuiti ad debi- -
torem pertinebit, {iipfe fueritin mora, nec res eodem
modoapud petitorem periiflety £14.§.11. fF gvod metus ©
canfa.l. fiexlegatianfa. 23 [ de V. 0. [-fiis qui Stich.26.ff -
dejuredot. 1.14.§ 1. Jf depofs-& hoc etiam locum in mo- -
ra irregulari habere videtur / meritarg. fF. de vi & vi*
arm, 1) Siculpa precefferitcafum, ut (i velrem com-
modatam in alium cafumvelalio modo qvam in qvem !
' accepit, utatur, §. 2.#ffit. quib. mod. re contr. obl, L. 5.§. -
[edinterdum. ff. commod- Cujac. 4./ [, 4. B. (3)Si quis
procafu fortuito fe obligat, & rei periculumin fefpon-
terecipit, / 1. C depof. /. negot. C, de'Neg. geft. Hieron. -
Cagnol. comm: ad 1,23, de R. L n, §5.9. Deciusde R.L1.'
23.7. 40. & tunc etiam de calibus infolitis eum teneri
non dubitamus, arg, £ 78,§. #/t. [ de contr.empt. Sut-
- holt. Ziff'13. 2h. 45,

X1I1. Et ficutiantécedéns hoc praftationis ge-
nus in nullo bonz fidei contractu regulariter prafta-
tur,ita ¢ contrario alterum, qvod dolusin omnibus hi-
{ce contractibus locum habet & preftari pracipitur,
L fF deR. I fupra thilo. & licet inbonum & malum
dividaturdolus, 2.2 §. 3. ff: de dolo mald. Abfoluté tamen
injure pofitus pro malo capitur,Rittersh.ad /. 23, Je R
cap 4,necdiffertd frandes idem ibid.& ficuti confenfui,
qviin omnibus contractibusin tcrveniat,neceﬁ'e eft,ni
hul tam contrarium elt qvam dolus,27g 116, de R. L ita.
{i contractui bonz fidei dederit caufam,contractus ipfo
jureelt nullus,/. 3. 0. fim. (. pro foc, 1. 16,§ 1. de minor. 1, 2,
§.5 ff:dedol.mal. & met.excepe. fi incidens fuerit per -
exceptionem doli mali purgari poteft). 7. §.3 7 13. §. 4.
fidz ait.emptd. 4. pr.de dolmal, & met, except. qz itidé
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malo non refcinduntur;daz. 27.0.§ 1.inf} L.de Except.d.
36.de V. 0.1.5.C. de lmttl/zéﬂ}m/ Magnificusac Nob,

exceptio contractibus fricti juris fubvenit; qvi dolo> -

Dn Richtesuszract. d.contr dyp.v.th.7.§.3. difp. 4.th. -
2.4 BLudyveldifp. 3 ¢h. 1./:4. Solusautem dolus pra-

ftatucincommodato, {icommodatum foliuscommo-
dantiscaufa contrahitur, puta fi maritus-uxori jocalia

commodetornatuscaufa, /s, f.1a. /. 10:§. 15. b. 2. qvod-

etiam obtinetin.deppfito & precario,l.23. de R.L. /. qvod

[fervus 11 ff depofiFrantzk. b. t:n. 510+
: Seqvitur jam culpa five omisfio: diligentia alteri
damnofa, Culpz.autem vocabulum generaleeft; nec

fempereodem modo & gradu.in omnibus contracti--
bus pra:&atur, fed in fingulis expendideber, cu;us oratia

qvid fiat,& prout homines fia agunt,vel enim funt pla-
nenegligentes,velaffe@ate. curxof L6 [ dejuri€s fadl.

idor. eaque 43 ff- de-R L vel mediocriter res fuas cu--
rant, fecundum communem-hominum confvetudi- -
nem;y/ 5.5, 1Lf7"b. ¢ Peretz. pralet.in Cod. libreg.nly.

b.t.Schotan,exam.jurid b.t. facimus itagye cumalle-
gatnsau&onbusculpx tres {pecies 3 latam fcilicet, le-
vem &levisfimamo.

XILVy
tatneq; idintelligere qvod omnesigyalligunt, /. 22 « de
7.8, necprovidere ea,qva  qvovis provideri poterant,

Lata cuipa nimia neghgerma eft, &deno--

Lifipntator 31 ad L. dgvil. & haciqvandoed;c dolo plané

comparatur Lmagna120.dV.5. k1. §. inverb, lataculpa.

[ Jrmenfor falfimod. dix. [:1.5. 4 de 0.&4cE Trem doli

reprafentaredicitur £2.§. z.ﬁ'fugwtcﬁ liber, eﬁ']uﬁ'
prope dolum & dolo proximam efle, /4 ﬁa’e_yuﬂar inpr.

Mandatdicnmres: 47.§. culpa.ff. de legat 1.imo ﬁmplxcx-
teeculpadiciturdolus; /4 g’uaa’ _/ér'uz/i.u Jidepofil g5 cuis.
i ffu




fFutiin poffitegdigued Nevvass i depsf. Non autem
hicintelligendum,qvod dolus & culpalata fintidem..
dolus enim exfrande, lata culpa ex fatuitate provenis
Gloff. ad.l. d. Deindé lata culpa’in contractibus inftar
doli habetnr, & dolo.zqviparatury in delictis odiofis,
poenas corporales irrogantibus, non itet, infeg Cork,
7+ e ad LiCorull. jufius.de mannniffvindict. Andr.Gail,
4ib.2. o0 fér110.12.2. nifiin cafibus mominatinijure expref:
fis, d' k1. g L ff o frmenfor falfomed, dix. Ultimo loco in
hac materia nobis obvenit qveeltio : 2w ob latam cul-:
pam quis fiers pofiit infamis 2 & quamyis plurimi affir-
mativam terilaborent,firmior camenelt negativa,per
argumenta Magnifici & Nopilifl, Dn.D: UNGEPAUR
Praceproris, Patroni ac Holpitis mei ztatem devene
randi,fxere. Fuftin.s, quafl. in Nego ‘Harpreche, Tom
tadtit defufp. ut, Vuleoadtiv de actinonegs. Olemar
autypomiire jur. Civiledifp. 7, th 44 Cujac.int t. de)
S.i 223,00, 4. Schot. Exam jurid. b. ¢, Minfing.nd
2.de . tutor.pi3. ‘

X V. Levisculpanegligentia eftyiqva qvis in r
bus alienis eam curany non adhibet qvam coeteri'p:
tresfamil. folent, tametfiin fuis minime diligentior s
Limulier. 22, fed enim ad 8Cram Trebell; Tt hae praftat.
incontradtibus, fa gvibusutriusqve utilitas verfatur, &
de rebus communibus agitur, Lbered 25.§. nontantum.
36 ff famil.ereifé;).10,§. 4. cod Et fi inlege fimpliciter
.culpa pofita invenitur pro hic accipitur regulariter
que levis(eﬂ,i 22.de B I alidsconvenientius eftaccipi
nomen calpe,{ecundum gradum, qvem fubjedta mate-
‘riadefiderat:Sehoran: Exam.juridyb. t. Incommodati
eriam contradtl, wtiupra dixiy tunc etiam ﬁmphcitér
- praftatn cum ucriusq ve caufacelebratyr, utfi focius
: 8




-c1ovafa argérea comodetsut habeatillain commue

N1, CORVIVIO, 4 17 14 fine bt Frantek. 4./ z.51. Decin
#dl.23.de R In g0, Cagnol ibid u. 41 42,65 feqg.

X VI Tertid levislimaculpaett, cui diligentia&
cuftodia opponitur exactiffima, non qva uny sqvisqve
fua,ted qva prudentisfimus fuaeuftodire olety/ v, g
Wbt b b3 §de peric, & reommod, yes wend.,
Unde Peretz, prilect. inCod. diligentiffimurm A cuipa
leviffima immunem pronuntiaty 4. 2. %, 9. Et hze cul-
pa regulariter in commodati negosio praftatur, ple-
rumgqve . emm {olam Commodatarii uilitatem cori.
cornity Lfiatcepto. s Fscommod, iz23.de By E I ¢rs-
Slodiam 3. jF de g 4 rei vend. Rofin, antig.
preche.4d §. 2. inf gvibomed.
& ofunes ferme Jurisincerpretes:
mwmodatarius cilpimd fe

-

7

Rora. b0.9.C.5. lit, Ci. 1

(&)
-

vcatibus, qui citra erilpar
a4, w13 Bocerus of 2. diffl,
9. #4, 13, cum contracomm odatatiamlegis it prafume-
t10, £.0.§. 9. infin. € jbs DD ff. de rdiéna’_r.a boteffid R,
Ytem c‘oinnmd&;arius in perticuld’ conftitnius, pretio-
fiores qvidem res fuas prius confervare potelt, fed fi z-
gvales habeat cum rebus commodatis; has fuis illum
: I;rees”‘crrf-: oportebit,h 5.8, 416 2.4 3. deperic. €5 comm.rei
wend, alioqvin ex beneficio fuc Commodator reporta-
retdamnum, qvod iniqvum foret,arg. L7 2eff. gvim a-
per, Evantek, comment. ad . b 2. 7.47- Sinverd Cong-
miodator dixerit, Commodatarium rem fuo arbisrio
confervare debere, tum minimé cumleviffimam culs
pam, praftare oportere notat Hieronym. Cagnol 4, £
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cqvod alteri debetur, {ponté reflituere- tergiverfetur,
.qvomodo & ‘qva civili actione alter res fuas perleqvi
poflit,indicetur. Nemoenimrem fuam abalio poffef-
fam propria-authoritate occupare potefty .13 fFiguod

“meticanfil. penilt. ad L. Jul. de viprivat, Confulitur -

igiturindemnirati Commodatorisactiones, qva prin-
~cipaliter exipfa contractus naturaoritury Commodati

dire®a, § ziif. qib mod. re-contr.obl. qvam / 18.§,

fin. fFcommod. reGum commodati judiciumappellat.

“Daturantemilli;qviremutendam dedit, Welemb.pa-

rat.bot.no10. Harpr.d £ no65. {ive ipfe dominus; fivé
ejus heredes contra commodatarium, & ejus heredes
eaminftituant,/ 15,6 /e99. bt [.3. §:3. /7 b. £.Bocerus
~claff:2. Difp.9. th. 24. Notandum tamen,unumqvemg;

heredem pro parte tantum teneri, nifi unustotumre--

ftituere posfit, 4 /. aut exfuofatoconveniatur, 417 §.

2,11 b ¢.five dominusnon fit,utprado,fur, /15.L16,4 ¢.

Datur contra plures etiam, (iillisres aliqvacommodata
“fir,ubiuterqve, qviainftar duorumreidebendifunt, in
folidum tenerur;unius tamen {olutione alter liberatur,
[5.§ ult b.t.larffdepofnifiex mentecontrahentid peri-
culil intercommodatarios{it divifum,vel nifi commo-
dator fingulorumrfideny fitfeqvutus, utinZ21.§ 1. /4
eod Gloff ad L5 b ¢ Franzkecomm.adfn 27 usg 30 b ¢.
tum alter exalterinsqvoq; culpa tenetur; ac etfi alter

obrem commodatam fubreptam, furti egerit,alter et-_

“jam,qvi furtinon egit,commodati tenewu 5/ 7. pr §.1 7,
b ¢ Tandem qvoqve hxc actio datur adminiftratori-
‘bus,ut tutoriyitem omnibus, qvos commodatum con-
trahere pofle, th 2. diximus. ‘Siqvis veré fic commo-
daverit, utreddaturaliiy cujusincereft; videtur actio ex

: : pacto

X VI Sequitur'porrd, fi quis contrahentium,
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 patto dare policutilis - exemplo/ 8- Ciadextisii, 19. ¢
denfur, I20.pr.depof Jult. Meier. Coll.arg.th.11. . .

. XVIIL Petitur hacaione principaliter res con -
medata, § 2.iz/t. guib med. re contr. obl. utintegra & in
‘nullo, dola vel culpa Commodatari j» fadta deterior re-
ftitwatur, 43, Svloyo proliapr b vl g C.depof:
7:C depign.allion.t. g2.4d L. 4qvil. [, 3. de R Nam

res, qvadeterior redditur, reddinon videtuy, ades ut-
non liberetur debitor, nifi fimul & interefle: praftet.
4.3 § Lb ¢ Ludvv.difpar. 2h. 8. /it D, nec tamen Com-
modatarius oblato deteriorationis interefle > rem a
commoadatario deterioratam recipereinyitus com pelli
potelt qvod nonde mediocri fed enormideterioratio-
ne intélligimus) tumne cdera ko ffiderejudies’s. 7.teff.
‘gquemad. aper. alicui beneficium fuum fiatdamnofum,
tum ne ex fraude.qvis relevetur,-aut megligenti fuc-
CUrreretur.contra 3. §. 7. profocio; L16. ff. exqvib.canfe
major,tum-qvia aliud proalio folvinon poteft,./ 5. § 1.
Jfde Reb. Cred. nifi resscommodataa judice zftimata

fuerit,z(timatio enimoperatur utre perempta vel de-
terioratafolvatur pretium, ut refert exMozz in tract.
_ decontr fib rub. derchus guepoffint commodarinum. 4.
Magn. Dn. Richt. & tract. difp z.2h,1.0it. G, - /
XIX. Qvod autem decura & reftitutione dixi-

musrei commodate, non mododeip(are principalj, -
fed & ejus acceffioneaccipiendumelt  Proindeeqvam
commodatam cum pullo, (ervum cum lance, /. /7 uz cer-
20.5.8.9.€5 13 fF hot. domum cum {uppelleile, fun-
dum cuminftrumentis, reiitem commodata fructus,
L videamus 38. 8. [f poffefSionein € §.in ceteris ffde ufiir
atqve ex mora ufuras, omnemqve utilitatem commo-
C datori




datori praftare commodahnustene*ur, [, mora. 3z, §o
inbone fidei 2.1 d.38:5.10.65°15. ffs deufiir. Bocer. dich.
el & difpoth.20. Harpr.d.l'n 57. Ludvv difp.11.1h. 8.
{.d. Non enim rem qveftui commodatariieffe opor-
tet,qvod ejus periculonon eft, .13, §. € ffs de com.
XX, Deniqve hacactioneagitur,fialiter Commo-~
datariusre commodata;codice, eqvovel veltimento u-
fus fuerit; qvam ipfia Commodatoréeft permiffum,fi-
“dem enim contractus violaffe non tantum, fed furtum’
etiam commififfe videtur, Z ¢% f-4. 4.2, Unde dubium’
noneft qvin ficut ob'reideteriorationem Lex Aqvilia
etiam locunt habet,/ 18.§. 14 2. itaobufus mutatio-
nem actione furti vel condictione fiirtiva conveniri
cposfit, /. 7'wﬁm‘ 10, ﬁ'decana’ﬁzrt L3403 de 0bL.

€& 4. nifi excipiatexiftimafle; feid invito domino non’

facere, qvocaluqvidem / gvire. 76. pr. ffvde furt. non’ $

teneri eum furti actione dicit, fed in culpa zftimatio-
nem ponit, an non fcilicet exiftimare debuerit,id do-
minum permiffurum 2 Sapientis enim rion’eft dicere’
putaram,utnotat ex Cic. offic, Gothof. 4d b, L.

XX}, Etficuti actiolegis Aqviliz & condictio fars

ti cum hac noftra commodati a&tione directaconcur.
runt, ita etiant pluresalias proratione fubjecta mate-
riz & hegotiorumi qualitate concurrere poffecum illa
exploratijuriseft, & maxiniam partem inveniuntura-
pud Ju[’f Meier. Coll. arg.b.t.1h. 16. Neqve novum eft,
, utunius rei nomine pluresactiones dentur, & maxime
fidiverfo relpe@tu competant, una utiliter; altera dire-
X0, Schot. exani. jur: part. 2.adtit. fi qoady. panp. fed

tamen , fi una earum fuerit atum , tollatur altera’
ecefle eﬂ dil.1%, SevFobir gwfrwm 34§ Iﬁz

de
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XXI1. Succedit contraria Commodati obligatio,

_qveex polt facto &qvafi peraccidens commodatario &
‘ejus heredibus nafcitur, intr_odu&acx neceflitate, qvia
fzpé evenit,ut qvi commodatum accepitynon pofitid,
qvod haca&ione confeqvi poteft, habere falvum, £ 14,
§.#ult. h. ¢. Harprecht, ([ L. th. 71 Difpiciendum venit,

qvid in hac obligatione, ut Commodatariusindemnis ’

maneat, praftecur, /s pr. /. depof. praftari autem o-
portee, qvod per caufamreiabeft utfidamnum ex cau-
{a commodati fenferit commodatarius, forté fi vafa ac-
ceperitafciente vitiofa, vel fervam furem, & is com-
modatario furtum fecerit,damnum hoc refarcire com-
modatarius tenetur, 17, 4, 18.§ penult. L penult, ff. b. z,
113, depign 4it, ' ' Gty
XXIII, ‘Prazffatur deinde liber rei commodatz u-
*fus. Etfi enim voluntatis & officii magis qvam necef-
fitatis eft, commodare : attamen intempeftivé com-
modati ufus aufferri commodatario non poteft : Sed
paticommodator tenetur, _ut’commodatari_ﬂslibcfé re

‘commodatautatur, ad eundum modum & finem, in’

qvem rem dccepit, /. 3. S. ficut. 3. fF: commod., alioqvin
importuné repeteretur,& cum damno commadacarii,
qvinon tamadjuvaretur, gvamdeciperetur beneficio,
‘qvod fierinon oportet,/ 17.§ 3 (4" #. Ec hicyaletre-
gulajuris : Nemo poreft confilium fuum mutareinal-
teriusinjuriam,/Z 75 /' Ze R. I aliamitem /. 17§ fin /7.

comm. nobis ponit praftationemin cafu,ubi prore pes- -

~ dira pretium commodatori folutum, & ea deindé ad
‘commodatarium iterum pervenit, aut ut rem ipfam
; C 2 aut

e OH. & Act. Franzk, 4// loc, num. 36. Harprecht, 2 .




ati datam 'ejas wftimationeni reftituat. Bacchov. ad*
Treutl difp.24.th. ¢ le. D Harprecht.di /. » 68.
X X [Vi Tandem etiam impénfe five fumptusin
rem commodatam majores preftantur, modicos enim !
. veluticibariorumsvelin valetudinem, vel ad reqiren- °
dum fervum impen(os commodatarius repetere. non *
potelt, /18, §.2. 4. ¢. Li31.§.8.de donatinter vir & uxar.
Modica autem effevidentur,qva minora {unt commo- -
doex re percepto,exemplo 4. 1.§.#/¢. de pign.l:30.5.1.de -
- edil edit-& alibi: Julk. Meier coll, arg. d./.th, 18.Bocer. -
dilith 30: i , :

X X Vs Haspraftationes commodatariusperfeqvi *
poteft atione commodati contraria adverfus commo- -
dantein ejusqve heredes L 5§, 8. 4.17. § 1.E S ultal. -
18.§. wltl2v prfficommod.: Qvomodo autem illa in"*
judicio proponidebeat, qvamvis qvidem ére effetap- -
ponere, cum tamen’apud-authores ejusmodi formu-’
lag inveniantur, nec una:omnibus curiiscongruat, u-
numqvemqvead (i@ patrie mores remittimus ; gene-
rales:tamen qvazdam legi-poffunt apud Dn. Obrecht.
Difp. 13. th.1vg, €5 aliguot (¢qq. apud Schneidevvin, ind. -
_16-' !}?ﬂ. ﬂ’ed&l‘oﬂ'h' > .

X X VI Goncurrentes actiones,-hac contraxia *
‘hdbet, Rei vindicationem i Commodatarius litis 2 {ti- *
matione folutaDominus rei factus fuerityhs §. 1. 4./, 4 6.
lig7. ffide R V. Item ex ftipulatu actionem,(icommo-
dator caverit{e rem receptam reftitutnrumgl . pr e,

. tum plures aliz, qvarum rationem -habere hac vice -
non licet, Ultimd autem obicem: nobis pounit com-
penfatio, an in commodate locum habere poffit? ubi
utriusqve fententizargumentis perfpectis tutius cum -

Dn Lud--




\

Dn. Ludvvel. §gere~V1gle;n1if,tqyi cum a regula, qvod
compenfatio in omnibus contractibus admittatur, 4

wlt. C dé compenf§. 30.0uft.de 45 - Commodartiacho -
exprefse non excipiatur;’ neq;nosrecedere debere do- -
cet,fed itademum, finonresipfa petatur, fed ejus 2fti-*
matio/ Cum enim & hic debeatur qvantitas, utiqve ta -
cum alia qvantitate compenfabitur, Zip. 1,25, 8. litvEs

Cujac. lib. g. e 37, _
Si. B G
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’ V. aim mevito pﬂtrz'és gnaros [urpsincly-
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lwmbam
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Pergiro,te videat [acros luftrare recelfus
Pervigilem. Sed qvid dubitem 2 namaq, hine
' mishi tempuns
Cernerejam videor,qvotetua Tivavocabit
Juftitiamyffam, tna temporacincia galero .
Oftedet parria, Vedmemgf dabit.Rata gmtor! '

Per.Eximio Do, Refpondenti, Commenfili
aiq; Amico meo percharo, ex animo
gratulor : ;

ERASMUS UNGEPAUR, F.-u.pn.
. ; % ORDINARIUS,

n‘w—;— / " e .
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S ‘fen,qvod 1mago jubet,qvam veneramur, Avi:
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~_nonmagis obfcurosadjicias ticulos
Eximio Dowino Refpondenti :
gratulatny
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