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2 T regulariter legum facra reverentia jus
bet, nemanu, ne vi, ne impulfl proprio, neve
finejudicealiquaagantur; /.non et [ingulisiz6q
} de RL.113.8. 3,de Dfufr, Ttajus {uperius libe-
ram refitendi nobis cun@is tribuic faculca-

B tem; ubi neceffitas coegerit, ante occurrere,
quim ad judicem venite poflimus, tir. C.quando liceat unicunigue
Jine judice f¢ vindieare,. Concedit autem hoc caufis duabus: una
ad defenfionem fui, alterd pertinente ad juris fai adverfus inva-
dentes, refitentes vel fugientes perfecutionem. De illa hoc in
Joco videbimus,cuijus fedes eftiz Il.inrabr.allegat. Sedquidpro=
derit de ea latt differere, nifi prius conftet ,an licita fic, & quo-
usque? Hoc habes ex nomine ¢jus, quo alids infcribitur incul-

=

~ patz tutelz: fine culpa n. eft, quod jure fit; jure vero nihil nifi

quod bonum & zquumeft.  Atqui horumbrata func expertia s
juris igitur naturalis non erit? Imd & naturd brutis non minus
eft indita ac nobis, alt illis fine, nobis cum modo prafcripta. Ex
naturali enim inclinatione primum , idque rude, habet princi-

pium L. 6.2, D. Si guadrup. panper. fecif] dicat. L. 1, §.27. de Vi €5
Vi armat. D.Thomas i 242.q. 64, artic.5. Dominic. a Soto de

L& I lib.s.quartic.e. Cujac.5.obf: 18. Borch, ad §e3d L I,
Gail, 2, 0. 110.1.9. Menoch. 2. arbitrar, eaf? 255 Vafq, in illuftr.
controverf.c.18.m 3. Gentium jure fufcepic moderamen & for-
mam . 3.de 1.6 1. ubi Decius. n. 25, Bocer, sractar. de jaure pn-
gnalib.2,.c.9. G:ul: i dq pac. Publ.c.w. 710, quam confirmavit
& explicavit jus civile dilucidivs . 45.ad L dgui, 1,3, 5.5.de 773 ¢+
Vi armat.l. . C.unde Vi, Peinliche HalBa. Oron. arsic, 140,
142, junit, §. vendite vero Inft. de R, D. §.1, verf; civiles ubi Crjac.
Znft. de Oblig. Diflent. Donell, r.comm. 2. p. 1. ¢ 0.7, Coraf. de
#x1e jur.part.2,¢, .. Connan, & comm.6.n,3, Schn. de 1. N.G.

Az & G,

Tutefs
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& C. t12,ubi & VVefiin #not. ac plerique; quibus doGiffimeé re.
fpondet Vir JCtiflimus Georg, Obrtecht. tratt.de defenfs c.4, 3,
ad finem Conf. omnino Balthafl Gomez. trail. depoteft. infé ipfums
lib, 1, 0.87. & [eqq. & fere per torum, Conftatexdidtis, licet fu-
riofus non faciat vim cum injutia, argt. /s fiquis fervum 26, D . ¢5*
§. 2. ].de injur. §. 8. F.de Inutil. Bipulat. ( qua ratione nonad (tipu-
latur Obrechtus 4.6, 4. #.14.Decio quod 2 d, [, 3. del. ¢ 1.n. 16,
tradat defenfionem prxfentem-efle vis injuriofz ) attamcen , quia
vim patitur natura & fimplicem, fique vis non requiritur vim
inferens & injurians fimul, {ed nuda {ive ex propofito fiat five
non,tefte Cic. pro Milon. Obrecht. eod. ¢ 6. 7. 6. & feqq. ideo
& contra furiofos nos non minus defendimus redt, quam in-

fantes, mente captos, noftambulos; dormientes & fimiles: 4.7,

1§ 11, [i guadrnp.panp. feoif]. dicas. L. 3. 4. 455+ qus cums aliter, ad
L. Aguil.d. [, 3.de . & F.ubi Bron.s. Jaf n, 20. Decius num. 10
Claud.de Seyfell. 7. 23. & in L1. n.50. C. unde Vi & Gom. 3. vefe-
luti3. n. 20. Qarer. tr. de homicid. n. 98, Schrader. de ferd, part.g.
¢. 4. Bocer.dz Jur.pug. lib. 2. c.g. ‘atqui impunt fert homicidium
commiflum furiofus in /74, D.de Offic. prafid. per hoc verd
non denegatur contra eum defenfio inique infultato, Amplius fi
juris naturalis defenfio et , renunciart firmiter eident minime
pofle liquet,, etiam {i renunciatio jurameato fuerit confirmata.
gl.1n Lipattum inter bevedem D, de Pati.Vide Baltha(\!Gomez. d.c..
17. M 4o & [Eq. ¢. 8. per totaps. - Sed & nominis hujus przfentis
materiz fecimus hic mentionem; cujus ratio facile petitur &
pet fe perfpicua eftexipfare fubjedta, utdicatur hzc defénfioin-
culpate tutelz, quain culpa ipfins cltoffenfor, & ficcadem fine
culpa defenforis , quo facic {ubfequens definitio & authoritas
legum , € quibus conftat de proprietate nominis, /. 2 C. de jur,
Emphyteut, Briir Lomnes populi n, 53.de I.¢5 I. Menoch.r. arbitrar,
94. c4f. 4,7,6. Alionomine diciturmoderamen inculpatz tutelz:
forte auctoritate L. 2. C. Unde i ( namnon alibi moderaminis cjus
in jurc mentionem fieri reperio ) propter formzm, quam mode-
ramen defenfioni illicommunicat , & in quadefenfio omnis po-
fita el ut in th.feq. Nos Germaniappellamus Sothwehr. Con-
Jie.Cardli.Criminal.art.rgo.Defenfionis y,nomenre@eretinet jure

COIIC~
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correlatordm, hae tutela, ut cui exadverfo oppofitaelt offenfio:
eleg- Gt g, o, assic. ¢. 1. iﬂﬁﬂ-‘Etmoderamenincu!patxtutelz
dictur ad. differentiam moderaminis s de 'quo in L yon fine
C. de bon, qua lib. in pote quodque inducit arbitrium boni viri ;
Men. r.arbit, g, 8.1 55. & illius quod dicitur {uz voluntatis pro
tefamento in /, 8, C.quis seft, fac, poffe : '

T ELRSELS - 11,

Definitur vis contrajusillatz, vel inftantis , injurizve pe- Quid fic tus
riculo‘z propulfatio.d. L. 3. de 1 e 1. 1. 1. C. unde Vil itag, 4. pr. tela bxc.
verb. nam cdvirfum peric, ad L. dguil. I, feientiam 45, §: 2. D. ¢od,.
b1 $.vim vi 27, & 1.3, §, cum igitnr i deVs & Vi armat. Aliter
definit eam Salomonius in tepet.d. [, 3. de 1. &> I, n. 2.6 aliter
Georg, Obrecht,d. 1x.c. 422z, quos fequuntur Dd. communiter.

- EHESLS 4L, i
_ Canfa itzque ejus impulfiva eft vis , , fic privataf publica De Caufa
Wb tit. de Vi publ, &+ de Vi privar. . compulfiva, {. turbativa, f. hujus Tute-
expulfiva {{ ablitiva.  Vim n, hic accipunus quameundue contra Zeﬁige:;;:
invitam a. relu@antem violeutam ﬁxachinatiom’ma’.l.g. del.c 1. ;3

Visin ea re=
L2.C.ude Vil.pen.de Vi Vs armar. d. I, 13+ quod met. canf; I, 11 quiratur,

de Vi oo PZ armat. l. 73.§, Vi, fubumde R, I, | 19. qu9d Vi a,Clam »
Sed catalogum remediorum contrd pradiéts fpecies , vide ap:
Marant. in predill, part, 4, diftinét, 7. ., 39. & feq. Menoch. de

recaper. poffeff. 1x Pralud. n, 46. ¢ feqq. Heig, 17§, recnperands
Ve fic. [éd ex conftirritionibrey. 10 Schure ad pr. i i’t'barz/:‘. rapt,

O gloff. ad rext. 13, D, guod mes. canfs Atqui hinc etiam fine ar.
mis in fultantem tibi re@e agorederis ¥ Utidue, ctiny vis publi~
ca & privata eo difct_}rnantur > quod hec (jne armis, illa dicacur
quz fit cum armis. §. recuperanda Inft. de interdii?. I, ;. > 3 de
Vi public. I, 5. de Vi privar. Hafpr. ad §-¢. n. 2. 7. de publ. judic,
Fachin, g. controverf: c. 102/ Goedd. ad . 41. . 15 o'y S. licer.
diff. quoad hanc vis publicz & private diftin@ionem Robert.
Ub. 3. fenient. ¢, 22. Aliter Decian, 17, criminal, lih, g.¢, 1. pre aliter
Crjac. in parat, C, de Vi prblic, & in not, ad Paul, /ibr. 5, fentent.
#ir. 26, Tellaur, decif. 35, 2 1. Althuf, 1.1, R. in fn.Heig. in d. §.
vecnperande » verfic. fed ex Conflirntionibus Jacrss Infhit, de ]n;%.

T ilo
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Tajuria QS Jif, Eeinjuria, quz & ipfa varie famitur, hic tantum pro vi

realiut in feqq. th. 6. & feq. atueita injutiam ac vim & fepara«
tim & conjunétim interdum’caufam efficientem defenfionis po=
nimus’, non proximam {ed remotam , qua videlicet eft in per-
fona offendente in defendente proxima eft meoxigeris jufta, qui
quisque fe tueri molitur. Georg, Obrecbt. difgut. fuar. 3.
lho 99,
: THESIS IV.

Datut omnibus » nulla ztatis. d. J, 3. verb. quisgue de L1

tur hzc Tu- qui articulus oft univerlalis I boc articulo. 29, de bered. Inftit. Cic.
ecla necefla- 1, Offiv, &5 bibr 2. de Finib. Ohrecht.d, tr.c.5.7. 9, & conditionis.

habita exceptione ; Adeoque studiofis , Do&oribus, Apoftolis
Prasbyteris, monachis Clericis , etiam dum facra peragunt.
Gail, 1,de pac. pubi.c. 6. 1. 9.6 2.0, 110, 7. s 11. Farinac. 77, Cri-
msints g 32,5, 67, & Hyppol. ir in prat, Crim. §. qreonians B 75
rutkicis & cujuscunque fortis hominibus , zque ac Viris Clariffi»
mis, Prin cipibus & fummis d. L, 3, verb. guisque. Et quia defen=
fio illa , juris Naturalis eft, tam fervis quam liberis 4. z. arg./.
guid alind de V. S. 1. 1.9, 2. fi quadrup, panp. fecifl: dicat. & 1. 14,
de Obl, & Ak, Multo magis bannitis ; retinent epim quz funt
juris gentium , in tantum ut non obftet ftatutum Civile quod
permittit contra exulem (evire, Obrecht. d. ¢. 5. #.12. & 1%, €on-
fze. Balth, Gomez. fr. de poteft, in fe ipfum L. . cap, 17,%. 12. @
feqq. Dd.ind, l.3.de 1. & L Barthol. 7. . Bl.n, 6. Decinm. n.13,
Bolognet. 7. 15.Nellum.d. S. Gemini # traét. de bannitis. 2. parts
2. 9. 49. Petr. Duen. reg. 192, limit. 2. Hippol. Ryminald. # re-
petit. C, que ins Ecclefia 1. de conflitut. num. 237, Quod procedit
fine dubio Je banno Civili, non de fammo wid, Dn. Stuck. part.
1. exerc. z. affert, 7. lit. a. ¢ Exeges. jurisdict, concluf. 3. it 1o
Atque hoc idem ftatuimus de damnatis ad mortem. Guittierrez,
Jibr. 2. conon.qq.c. 24, Non obfant qua perS. Thomam i7 2. 2+
g- 69 artic, 4+ G alios monet Balthaf. Gomez. d. loc. n.15. & lib.
2, 6,1. & 2, loquitug enim in cafu martyriis quod ad exemplunz
minimé trahendum. Noftram a, decifionem. corroborat illud
vulgare, ng deliGtamaneant impunita ; /. Zulneratus D.ad Agnils
: nulld




qulld etiam fexus habita ratione, d. /. . vers. q.quisque jun.I't
de ¥, S.nbi Br, Gothof, plenirié Goedd. ac Sotin, in fallent,regul
257- Cujac. & Dd. in L. guicung, C. de ferv, fugitiv, Johann de
Monte Sperello Confil, 87. nam, 1,

THESIS V¢

.. Datur contra quemcunque; nec hoc enim dikinGionem Gontra quag
recipit. L 2, C. ad L. Cornel, de ficar L. 5. verb. quemcnnque Do & quibus
ad L. «gml, Non ztatis praced. th, non fexus , Conftit. Crimi- d““l‘ hze
wal, artic. 14.4. verb. Wire voch moglich da ein graufam G¢ib Luccla,

ginen toeichen SRans i, nec conditionis,ut etiam contra Princie
pem & magikratum injuriofum redté te defendas. gl, ad L. 4..
de 1. & 1, Clementin, paftoralis §. caternm de ve judicar. Carer. in
praéiic. criminal. §. circan. 87. Clar. in pract. crim. §. final.q. 29
#.2, & k. homicsdium n. 301. Bodin, zH}e’ Repnbse.s.cr3.0.5,pag.
#90. Myn(, 5. obferv. 18. Menoch. remed. 8. recup. poffeff: n. g. -
Rofenth.de Feud. ¢. 18. congl. 20, 1. 26. poft plures shidem relatos,
& praced. condy X1, . g, cum additienibus [ub tit. 10, Vafg. 1. cona
¢rov. 1L 7. 1. Eadem ratione cum moderamine jofté (e defen-
dunt difcipuli contra rzceptores , fervi contra dominos ,-im-
moderate videlicet ilf}os cattigantes. arge. L fid etfis. §.ult. cums
L feq: ad L. Aguil, G argt. . 1. C. dz emendad. propinguoram. 1. 15,
$:38. de injur. Georg. Obrecht. de defenf: neceffic. .. 33 € feqqe
liberi contra parentes, quod tamen religiosa indiget declaratio-
ne ¥Vid. Obrecht. thid n. 13. #5g, ad 23, ita tamen ut illud etiam

bl i ok

ad defenfionem rerum , dummodo vite periculum fubfit , vere
extendamus, licet 4 Albericus de Rofate ind, 1, 3, ibigue Seyfell,
®. 24, de 1. I. Rofenth, de fewd. d. ¢, 10. cond, 2. 7. 30, éatur
itidem tutela hzc laicis contra Clericos , monachis contra Ab.

L RE] -
“batem im0 iplom Pontificem 3 Coyars, . refolut. 10, 7. 3.

litoribus f, apparitoribus contra in carcerandos, filices armis
vefiftentes argt. | 4. C.gue ad Ecclef, confug. Clay, §, final, guaft.
29. per tot. Carer. in d. prail, crimin. §. bomisciding: 6. ». 78, us-
gue ad 83, Gomez, 2. refil, ¢, 9. n, 6. & oby debitum civile,

- vext. generali Conftit, Carolin. Griminalis artig, 150. in princip,

ek nehe 4 o jemand ¢inen von mpts regen g4 fabn

aebobit/
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et / Fatinac, ‘d. tr. Crim, d: q. 32 com [eqqs & 5. 54,
& 56, Obrecht. d. ¢. 6, n, 47. & 48. Similiter datur tutela
Creditori adverfuis debitorem , in fuga qui deprehenfus refific.
argl, L. [i ex plagis §, tabernarins D. ad Ly Aquil. Bald. in I, fious
allegas n. 1. C. ad Leg. Cotn. de ficar, in fin. Gail, 2, O, 4.7 30
item donarario contra donatotem, Schrader. de fexd, part, 9. ¢.
4. 7.57. liberto contra patronum s per ea quz diximus de fervis,
p:oindeque vVafallo contra dominum feundi licet ei reverentiam
debeat: c. 1, de milit. Vafall, gui contumazx. C. 1. ex quic, cau. fend.
amit, gl‘ ine, 1. §. porro [aper. verb. vel male, qua fuit prine. canf
benefe, omittend. ubi lern. n.ap. Alvarott. n. 4. Przpofitus #. 1.
Schenck. 7. 5. & 6. Aflik. in §. szem [0 de lator n, 13, Lauden( iz
¢. 1.7 8. de form. fidelit. Curt. junitr. feud. part. 4.n 36.Rofenth.
< de fends c. 10, cond. 20. 7. 25. ¢ 32.8chrader.4.part. 9.c.4. 1. 65. G,
feq.Valq. 1. controverfs 1. ¢. 8.7 44, Ravenn. sn ¢. 1. virb, & va-
fallus licer. de nova forma fidelit Zal. de fend. part. 7. n.34. Borch,
¢+ 7o . 2. Kirchov. in thefanr, comm. opin. tit, 11, verfic, Vafallus
committens. NV ult. de fend, ¢.10. fed Vafallus fuga fe liberare po=
tuic > Adhuc eundem legitimt reftitiffe dicendum eft. Schrader.
d, part. 9. €. 4.1, 36. Rofen, d. cond. zo. #, 31. Diff. Felin. inc. fu-
cepimms de homieid, c. delsct. n. 15, de except. 'Hippol. in pmé’t’ic.
criminal:'§. quoniam n, 36, & plures quibus refpondet Schrad.
d. l. Quid fi dominus tantum minatus.fuerit ? & fi minz fue-
rint aés proxime ; dominus gladio inftructus & qui folitus el
minas exequi , impunt Vafallus eum occidiflfedicitur. Afilic. 4z
C1, 8. porran. 815,616 qus furt princ.canf. benef. omitt. Schra-
der. defend. d. part, 9. ¢.4. n. 6, Rofenth. d. cond. 20. 734, cnm
additionibwes ibid, lir, num. . 'Ubi vide quando per minas quem
occidere licear, " Quid {iVafallus dominum plant innocentem
forte occiderit; com contra tertium periculum fibi creantem,fe
dcfendete intentavit» vel dominum interfecit, cum alids fecon-
tra tertium defendere non potuiflet’? adhuc impunis erir;§proa
prerd.l.sz.de 1. & 1. Schrad. dogi 72, 59, per b is gui aggrefforem
< 2, ubiglofl. in verb. alinm C. ad B fCoriel de ficar, Bald. inle 1.
24 C,undepi,Clarus lib.s. fententiar §. hamicidinm.n.30d Rofen.
d. ¢, 10, condu 20, m. 33. O henorem tamen licere Vafallo domi-

num
v'—’ )

P




num lzdere non putarem; argumento eortim quz fequuntur
Jisb #h. 8. Diflent. R ofent. ead. concluf. so. 7.32. Schenck, in d.c. 1.
$.por70. 1, 6. gua fuer. princ. canfs bﬂ{eﬁ amitt. Secus eft fi pto
fua vel fuorum pudicitia 5,vel ob injuriam repellendam fimilem,
Dominum lzferit. Mynf; ad, §. injur. ? ad L. Aquil, Gail, 1.0,
201, 2, Clar. d. §. homsicid. n, 26, Valq. 4 controverf. 1. n. 3. €5
fe9q9. Schead. d. part. 9. c.14. 7,126, [iq. Additiones adR ofenth.
« congl.zo, iz, kk, Sed exceffit Vafailus, non dolo , nec culpa,
ed cafy moderamen » tené ftur uti czteri illud excedentes ,
Poena extraordinania wid. sh. feq. Atqui fendo propterea non
privabitur , ne initium iDomino proveniens illicitum , culpam
prabeat vafallo fefe defendenti. Cravetta, vol, 2. Conf: 119, , i1,
Schrad. d. ¢, 4. 7. 70.65 fiqq. Rofenth. d. conel, 26.m. 32. G35, cum
duob, f1qq. Hac Quee-diximus in dominum fimiliter procedunt
contra ejus {ocinm , auxilium illi vel opem praftantem argr. §.
anterdum. 11, 7. de Obligat.'qua ex delitt. nafe.d. 1. ut vim. 3. de
4.1 d. L. is gui aggreffivens cums £¢49..C. adl.Cornel, de fic. con-
Jer Gail. 2. 0. 0. 2. 940nmfeq9. Welenb. confil. 57: 22, Gemmel
¥ Compend, feudal, part, 0. c. 2, Schoner. difputat frudal. 1. th
32. Ac adeo vera funt, utnon {oliim liceat facere defenfionem
promptam & improvifam , verfim' etiam infidiis prazparatam.
Ant. Capyc. iz inveft, fend. c. feuda amittuntuy. col. 3. [ub caf. 12.
ik, 1, vol. 14, caf. 14, limit 2, verk, limsta, ¢ gliter p. 1. Sonf~
bec. de fetd. part. 12, 9. 40, € pavt. 13 6. Mozz. tr. Seud:1jr.
nal-ex quib, cauf, fesd, amse. n. 27, in iy Schiad. part.. $. c. 7. n.
96+ G 157, Ripa w2 L. im.u. 65. C, de revecand, donat, Ubi infere
praterea, refte dencgare vafallumdomyino pe ftiferaro ingreflum
logi. . Quod vers inhumanum videtur s & charicati Chriftianz
yix refpondet, {i dominns fﬁ.alib.ﬁeﬁipgyg non valerer, Rofenth.
d. concl. 20, in add. /"_’-ﬁ: De m?d@&%gﬂ&ﬁmr > quatenus im-
pune lzdatur , vel etiam plang occidatug 2 Ee (j revera aggréﬂb‘-
“tem juyet, velaggreflum prohibeat, ne fe defendere pofit, idem
jus vere flaruunt in illo , quod et in1plo agore(Tore Schrad. 4.
4. 4215 Alberic. de Rofate & Angel.in 1. 3. D, d, p; prblic,arg.
illigs textis, Innocent. in C, 6, col. 2, verfic, Gidem. diximus de
h.cmi;id“ Clar. lb. 5. fenzens, §.ham£cidiim #i33 @,Vafq. 0 1lnft,
& G i 7 controv,
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@'Dmy'v“, Col0. 114 150 7_&,@' ZI;» Scd& ﬁmediatpr fe talcm ﬁngcns,.
aggrelforem 1. aggreffun dolost leferit, teneturde injuriis, 1. ad
compenfationem damnorum & expenfarumBoct. decif; 83. . 3.
Angel. ¢ Balduin L8, i [ibi manns G*§.occifornm D.ad Ser., Syllan.
Obrech. d, tr. de neceff. defenfs ¢. 5. niz. weq, adfin. Exceptis ca-
fibus {pecialibus aliquibus in quibus ceffat,utin Caful. gus refli-

In quibus  tuere 68. de R. Windic. L. [§ quis juffies D.ne Vis fiat ¢i quiin poff. mifl.
Cafibus hac /. extar. iz, qrod met. canf li 4o ad L. Aguil. & Cafibusfimilibus,

Tutela
cefler ?

puta quibus vel modus, velcaufa, vel tempus non adeft vid. b,
/[ item fi pater filium), przceptor difcipulum, dominusfervum,
magiftratus fubdicum &cc. modicé caftigatint , ut fuperius didk.
An & Princepsvel Pontifexredtt tollit eam defenfionem # Affirm..

" Dec. in C. cuimn diletticol. 7. Dide Except. Alexand. inl. cummnlicr:

col. 3. D, folus. matr. Alberic.de R ofate iz [. omnes in princsp. C.de
Epife. & Cleric. Angel.inl. fi fic D.delegar. 1. Terrand, Zozef in:
Confil. pro March. de Velex. dubitat, r. p. 337: n. 66, verfio ficut de:
defenfione. Contrarium vid. ap, ValQ.z: sllufr: contrias.nig.2. & 3.
quod procedit quatenus eadefenfio eftjuris gentium primzyi .
pen.ldeLN.G. & Gv.. . ' . \

THESIS VL

Superquibus: © Patur &dePerfonis, queperlonzfunt triplices: aut eniny
rebus Tutelardefendimus nos ipfos’, aut neceflarjos 2, extraneos;  De nobis:
e deture” yos lis nulla €. L 7. de 1 & Luerb. corporss[uil.itag, g verb. infi-

diantem mibiy cum I [6q. in verb. [e petentem. L, [eientsam. 5. §.qui
com aliter s verby twerife Diad L, dgmwili I 2. Verb, in difcrimsne
conflirurits & I 3, verb) WA fe'Venientem Cadl, Corn.deficar. per
hoc v. quod ratio* permiittit fe defendere’, id quod fibi tribuit,,
1o erit deneganduiti perloniy aliis, équidem non qiied & hoc
ledibus fit exprefludis féd ex fifficienti juris interpretatione §..
alt. J: de Noxat, A%, 12 C e impaber. ¢ al. fub fFitut, 1.1, &2,
& L. lex covnelia D de injur. add:‘m'argt; L 1. & 7, de liberali canf.
stems . hitamen D dé dconf. l.’?r){aﬁhitate Lhaper(one D. de procn=
varors text. elegoin lop 0. ivems divus D= ad L. Cornel. de ficar. 1. 5o..
‘de R. 7' L 3. de Noxal. aft. L.z, de Curat: furiof: |. 220, §.finde?;.
S. Weinliche HalbgerichtsrOrOUNG. Carel. Vs artic. 150, pr. 'z§r/ic.
et
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Stan fo einer 3u Eyrettung, Exod, 2. verf. 12. Matth. 22, v, 35°
Mare. 22, v, 31, Luc. 10, v, 36. Joh, 3:.9.26, Cap. 5.7.Cap. 8. Canff
239 3, C. 3. diftincl, 83..C. negligere 2. 9r 7.Gail, 2,0, 10, 2. 19.
Valq. 1. Controw. 19 7 5o G 6 Br.indy I 30de 1,65 1y, 5, & Jaf. .
27.Zoanet, de defenfs part. 1.71. 54, 82, 87, ¢ Pélfins, Placa [ib, ;.
Epit, de liéh, ¢, 24. 1, 26. Boer, decif83. n, 6. Menoch. 2. arbirpy.
99-64(361, n.9, ¢ 16. Bocet, 2. de jur.pugne g, Varié diffentientes

.vide, & confer fingulos, apadQbrecht. dutreth, deneceffar., defen-
Jion ¢, 7,n.9, Vaud. 2. 9+ 29. infin. Bolignet.snd. 1,3, de 1.5 1, R o=
mul, in compend. de. Homicid: part, 1, pars. 30 2224 Cin [igq.
Clar. §. fineq. 8L'1,'3, Llofll inc.qnantadefentent, ex cammnniqu.
& Glof: in I, culpa caret 50, de R, 7-Hackzlmann. difp.1, th. . Ti-
leman. difp. 1. 1h. 19, Non eadem tamen; quodnotandum, pec-
fonarum necelariarum & extranearum eft ratio. Namqueinter-
dum illas, non raro, & has praferimus; & in probatione mode.
raminis inculpati videndum , quibus majori vincula fimius obli-
gatl. - Maximt igitur incumbit magittratui defenderefubditum
L 306 13 de Offic. prafid.Obrech. difp.3.th, 188 & prz omnibus
Vafallus fuccurrat domino C, 2, $u f. Obt finir. lex. Pilei 1. I R, 10.
#. 26, etiam extra pralium f, aciem , fub pana omifionis feudi,
C. 1. 8. dtem qui domsinum , ubigl. que fuit. prim.canf. benefic, amitt,
€. 1. pr. thidemg, glof> quib. mod, fend. aimitt, tit. 1, o, fi capitan:i,
© qwib. mod. feud. amins. tit., 2, ¢, [ quis miles de Feud, fine cnlp. nan
amite. Cutt. jun., tr. fend. part. e Me g Zal. part. 100 1. 18, & 68,

Sonsbeck. Part. 1z, m 10, & fég. Hanneton. Lib. 3. jur, fendor.c.e. |
Weelenb. ¢. is. 2, 7. Duaren. in commernt., fend. ¢, 8. 1. 86. Mozz,

tre fond. tits ex quibe cauf. fend. amire. n. 3, ¢> [¢99. Schrader, de

fend. part. g. . 1. 1. 4. & part.é.c. 6.n. 54, Schncidc\‘(/.pdrr. 8.
¢.1,n. 20. Rofenth. c.0.concl, 6, Peviots Fult. oy maorg, ghe 51, quod

& obtinet {1 in prelio campettri reliquerit dominumnon mor-
tuum nec vulneratume, . grot. teff, fane neceffar, Zal.defend, part.
10, 718, Sonsbeck. d. loc, Curt. d. part. 4., 1y, Diff. Bald.in dd.
¢ argt. L. 7. D, de divort. Non tenetur tamen objicere proprium
corpus, licet dominum aliter dc-ﬂnderenequeat,per ea qua dixi-
mus de Vafallo & domino. clég.Rofenth, de feud, d.c. 10, concluf,
16, 1. 20, poft ihidim adduéles, Ana. praferre dominum paren-

: B2 tibus 2
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ibus ? Utiquefi parens dominum offenderit.  Quod quiders
dutuim videtut. reff. Zalidé fend. pare, 7.m. 23, attamenlége con=
fuetudinis'ita feriptany efk. d. ¢. L.§. fin. bic finitur lex. juntt. gus

& a quibns mand mifli Vale, v L 8. ¢, 10 71 33, Diff. Zalod. loc. .,

30. & fig. Rofenth, ¢, 8. conelafe 11: aliter ditinguendo Bald. ine.
1. de farma fidelis juvantrr icEhione d. §, fin. Cujacii 5 cui noftrale-
&io de eft , minus vero obligatur Valallus domino novieri a¢

: antiquo latiffime Rofenth, de feud, ¢, 8. conslifs 25, wsg, ad n, 21..
& ar&Gifimé prz omnibus Imperatori , féu fuperiveem non re-

Quatenus

hzc Tutela:
detur de-re-
bus,

cognofcenti, contra quos nec juramentum recipitur, Gotthofr.
in nots ad 9. fin. bit. e bic finstnr lexi Borchilaté de fend. . 4.1, 240
An verd obligatut contra patriam? MinimeBorch, ¢, 7. 7. g2, &
poft plerosg, Vit 1. IR+ ci10. 3 314

THESIS VIL

EtdeRebus ; intellige non. fimpliciter {ed cuny modera--
mine inculpatz tutel. / 1. Coande i.  Ideoque pro bonorum:

defenfione eum', qui cum armis venit , licet armis repellere in

continenti poflimus. /. probibitum 5, C. de jur. fiscis l. devotnm Co-

de metato b quid eft. 3. §. cumigitnr 9. D de Vi @ Vs armar.atta-
men occidere eundem. impuné non poffumus , nifi fimul vim
nobisiplis intuletit, d\ i 1Lz, cuml. feq.l. 45 6o 40 G lisz.§.1.ad

leg. Agwil. l.g: adl, Cornelide ficar, arg,1, 21,infin.C. deSS. Ecclef..

C. unic.. f¢ quis hominem de pac.tenend, ¢ ¢jns violat, c. 2. G- feq,
de homicid, Bolognetuin'l, 3. de 1, ¢ I n, 66.cumfeqq.Bocer. de
J#r. prgh libr, 2.¢.8, Donell. in d. L 1. C, unde Vi, Harpr. ing.

stem dex Cornclia. Infk. de public, judic, n. 107, Obrecht. d. tr. c..
8, per tar. Diff. Dd. comm. gl ind,1l.3. Bar.ind.J, 1. Clar. s fentent,.
§. bomicsdinm.ns 25.cum additionshus sbid, lil, g, late ad. ennd. sn.

¢0'§. Bajard. 7. 79/ 80. &1 & 82, Menoch. 2. arb. cafs 135. in fin.
Reofenth, de fend. ¢. 10 conclaf. 20. n.24. @& poft alios Vafy. 1. con-
trov. 18, 7, 5o Alirer Malcard. deprobat.concluf1126, 5. 19.Schrad,
de fend, g coq. 1. 61. €5 feqqs Foltz.tr.ad Leg: Cornel. deficar.c, 7.
#. go. & figq. Fachin. 1. controv, 31. quatenus Vafallo incumbat
defenfio rerum domini’s confer Schrader ¢ Rofenth, dd. locis
& Matth,d; Aflictis in g 1o §. porro n. sz, cnmfeq. qua fut prim.

canfl




ganfs benef. amirt. Conftat hinc, furem, £ diurnus £ no&urnus
fit , non aliter impunc occidi, quam fipoffeffor k. dominus, fine
metut faltem periculove vitz ei parcere non potuerit. . 5. pr. ad
leg. Aquil, . g. ad leg. Gornel. de ficar. I, 7. §.1.quodmer, canfsP.
-ba[ﬁgetig)tg + rdn. Carol. V. areic. 150. I 1o Cogquandy lic, uii-
cuig, [z fine judic. vindic. Cujac. 14, 0bfic. 15,11, obf.c.27. & 19.0bf;
¢. 12, Forcat. Necyom. dial, gé6.n. 6, Borch.de pattis.c. 2,divifs 2.
#.12,Obrecht. 4. iratt. c. 8. nnm, 24.G 254

L HEESTS "VITL

Fiat folumetodo lcgitimo modo 5 hunc defcibit Ulp. #» Qui modus

l g ; ' pd 01 l ) V' @- V huic Tutela
o Y o MV 1 armat. 1
o 1o 5‘ vIIMUEL 27, lo 3- §. cnm lgllﬂ « g £ q >

arma fc, armis repellantur. . Halfg. Ordy. artics 140, & 142.
An pari telorum genere 2 Imo propottione attentd geometrica,
Bt ctiant fi aggreilos pugnis plus valeataggrellus,, reGte armisfe
defendat: quare frivolum eft; quo genere atmorum agsreflusfe

Cus,

“defendat, vel an plant fine armis , curiofe velle diftinguere quo -

' ipfo defendendi libertas prfcriberetur, L 2.9.vim viD. de Vi & V3
armat. d, I, 45. §, 4. verb. cam aliser [¢ tuers non poffunt. D. ad
b Aguil. I 9. D, & L. Cornel. dz ficar. eleg. \V efenb. Confil. 19.

" #5157, Gail, 2, O, 110, 72,13, Coraliindi L 3. ni 7. de 1. & L.

Obrecht. d. tr. . 10.75. 6. 7. & 8. Confer. Cicer. pro Cecinn. Gell,
ll:b,- 10, not. Autic. c. 250 Dyf. gl in. dy Iy 1. verb. fisper mrodera-
iore C, unde Vi Gramm. Confil. 63, 1 2. €5 3. Clar.d. 5. fintent, §
komicidium n.z4. ¢+ Dds Commaniter. LEGITIMA ex Caufa
qux moderationis hujus defenfio julta. Gail, 1. de pac. 16,7, 17,
Clarid. g. homicid. n. 34. Catet. in pratt. Crim. §. homidinm &, n.
96, & [eqq. nfgue ad 150, legitima igitur caufa defenfio jufka »
Hazxc autem confittic iz verb. d. 1. ;. de I, ¢+ 1, propulfemus | in

quo & ipfa defenfio ¢ft. * Concinne Oldendorp. in Enchirid.

except. fol. 151 Propulfationem namque hic fumimus spro in=
juriz vitz ab alio illatz repulfione lege conceffa, quatenus verd
lege concefla fit , indicat Florentinus i# ead, [, ;. verb. ut guod
quisque ob sutelams corporis Jui , quiigitur aliter {e tueri non
poteft , nifi adverfatium occiderit; jute moderaminis inculpatz

surelz aggrellorem impuné occidiffe dicitur, 4 feiensiam 45. 5.
Bs qu
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qui cum aliter g, ad, L. Aguil. §. injuria Inftis, cod. argt. I, 13.§,
fed fiinter duos D, de Ufiyfr. Tueri dico, adverfarius enim fit rixa
iniquz author, Nec obef?, quod forte aggreflus adverfus illum
prius (umpferit arma , modd non prius occiderit illam ac vide-
tit periculum yitz imminens, five quod pugnis ille przvaluerit,
five prius ad arma devenerit, Elegant, Wef. part, 1. conf. 19,
7. 51, ubi monet hoc notari debere 4 cautis advocatis & f¢q. 7.
57 Gail. de pac. p.c. 16. n.17. verb. & ut compendio dicam. Quis
autem dicatur inceptor rixz /id. ap, Grav. Confil. 2. 5. 1, vol.1,
& de prazfumptione contra eum per Hippol. Marfil, in fing. 403,
Detr. a Placa in epit, crim. hb. 1. 6. 124 2. 3. Vall, Confil: 63.1, 3.
vol. 2, Imol. confe 71.m: 18. Avgall lib. 6. Conf; 27. 1. 10. Vilatiin
prax. tit. smfalt, n. 30, Hinc injuriz verbo in d. L. 3. de I. ¢t 1.
intelligimus eam , qu eft realis, quz fola periculum vitz adfert,
adeoque.cum-in honosis defenfione poffit quis fama (uz con-
fulere modo jutisordinario, tot. tit. de izjur. nemd defenfionem
hanc 1. duellum pro illa fufcepiffe recte dici poterit, licet famz
zque quilibet infervire debeat acvitz. L. 8, §. 2. quod. mel. canf:1,
37epre D. de fidei commif]. libertar. I. jufta canfi 9. D. de mannmifi,
vindiét. ubi gloff. Conftitur. Electoral, tit. de injura pr. pars. g.verb,
Grebabre Leui bHaben alleweg Dag Leben und die @Sc gleich ges
adyt / nnd Ddie Peclegunge odee Derleumdunge an Ehren hs
Ber und befhmerlicher gebalten 7 dann Leibs Befdhadigung.
Hoc enim operatur, ut qui negledis juris remediis , ita injurian-
tem {ib1 ociderit , puniatur oxtraordinarié , judicis arbitrio, argrs
14 §. 6. verfic, wgnofc endum. eff.enim:D. de. bop.libert. Bocer, de
jur.pug.lib. 2. 0. 7. Frehera de exiftimar. lsh, 2.0.8. infin,Rofent,
de fend. 0,10, cond. 20. 1, 32. cum additionibus ibid. fitb i, bk,
Obreche, d. tr. de neceffar, defenf. c. 8. 0. 35, cum feqq. ubi addic
conftitnrionem celebrem Reip, “Argentinenfis {uper politicis
evocationibus & paenis evocantium fe invicem fequentiom. Dif
Gails 1, 0: 10. #, 3. €5 g 2. 0. 1604 101, #. 3. € per tot, G~ 1. de
P. P.c. 16. ns 1. ¢ Clarus §, bomicidium.n. 26, poft alios ihid,
relatos, Quorum fententia vera eft, nti eam in CameraImperia-
li probatam effe teftatur. Mynf. 5. O. /7, quoad propulfationem
injutiz verbalis verbalem > que tendit ad exclufionem criminis
intentati
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incentali vel injurize illacz, £ 27, §. 1. D, de procarator. Warmfer,.
v, praft. obf. tir, 3. obf; g ubi & jam re@e monct mitius proce-
dendum cum injuriato , fijviciffim dixerit convitjum injurianti,
propter juftumdolorem Olgrccht. dsfp. 3.th 153, cnm [é9q. Vaudus
2. 4. 29, item (i injuria fuillec attentara realis, ut puta pudicitiz,
quam non {olum propriam, fed & (uorum quis re&é defenditin
fuleantem occidendo s 4, . §. 4, ¢ 32 D.ad L, Cornel. de ficar,
Gail. 1, 0. 10. .13 Mynf: ad's. injuria, n. 3 . ad L. Aquil. Vel
i judicis 'vel convitiatotis copia in judicio haberi non pofiic.
Bocer. d. c. 7. pag. 160. jurige. afg, 1. ill: controv, 18. n, 1§, cuns
aliguot féqq. Schrader. de feud. p. 9. 114. & feq. & £ force per—
fonz Principes inter'fe de principatu »Tegno, aliavé remomen-
tofa diffidentes monomachiam {ufcepiflent,, five duelluny, caufa:
evitanda irrepabilis {ubditorum petniciel, & fopiendi belli in--
ftantis , maxime exitialis Z7af3. d. 1.4 controv 19 Bocer, d.tr.de
Jr. pugn. lib, x. ¢, 3, Alciat. de fingul. certams.c. 3. Borch. de fend.
0 7: 7 §T. i quo tamen dyffersiunt Damhuder, in prattic. Crim.
oap. 42. Sonsbeck. de feud.p. fin. n. o1. & feq, Quorum opinio-
nem rejicimus in tantum, ut & illi ine fubditorum confenfa du-
ellum rece falcepifle dicantur. Meooch, Confil. 377.n, 6. Decian.
L. 7e[p. 18. n. 222, Myn(, 4. 0. ¢, ‘Gail. 2. de P. P, ¢ 194 n. 25. Zaf,
2. confil. ¥. 7 27. Clary §. fin, 4. 19, num. licet ad illad cogi non
poflint exemplo Virorum aliquot Hluftriuny, de'quibus Valg..
d.1.28. 7, iyt feq. An & aflultatus fugl (¢ defendere cogitur :
Dmme {ub diftin@ione: Conllitutionis Caroline Crimin. art. 140
DaB o einer jemand mit einem 3dtlichen Meffer oDer Paeh:
dberldufft/ anficht oder iyl §ae/ und der Dendhtigte Ean fliglich s
obes obne Sefdbriichkeic / ode: Berlegung frines Lebens / @
und Suten Leurnutly nidhe entroeichen / per mag fein Leib und:
Seben obn alle Straff /- durchy eine vechte Segen s Wehr vetten ¢
& art. feq. 1z verfic. Qe 10 flogeben wird. juntt. 1, 2. . ad b.
Cornel. de ficar, verb.in dubio vite difcriminey, l.45.S.qui cums ali-
ter D. & §. injuria 1. ad L. Aqusl. Clementin, ynic, de bomscid,
Verb. gus cums mbvriem aliter Virare siow valens. Donell, ad'l, 1 .
6. & uit, C, unde Vi, Bocet. d. t#, de jur: prglib. 2. c. 9. p. 181
Gail. d. P P.¢.16, 1, 6. Diff, Mafcard. Ac probar. Concl. 11, 26. 1.
13 éj
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13, & 18, Schradet, de feud. part. g, €. 9468 loquuntut illa jura
genenaliter » ideoque potiffimum cum defenfio , ut quz juris
Gentium eft , non ex perfonarum qualitate zftimetur , fed ex
ipfo injuriantis fa&o indifferenter omnibus s tam ignobilibus
quam nobilibus communis eft. i, 6. 2 g. D. L €51, Bocer. & ¢.
9. pag.183. & [eq, Damhauder. 7z pratk. Crim. 76, n. fin. Pidetny
diffentive Gail. d. 2. Q. 1104 1. 42. cum [eqq. #[qne ad fin. & aiffe
Valq. d.slluftr.n. 14, & Bard. in L. filins de Condit. inftirut. De jure
Canonico quem libet indifferenter effugere teneri , ftatuunt
Malcard, d. conclaf: 126, 5. 23. Oldendorp. in procm. ad Claffe
2. 10, Gabriel, 5. comz. opin, ti%. de praferiot. concluf. 3. 6. 3. adeo
ut fugz commadz potis, peshiftens & aggrefforem intetficiens,
homicidii peena ple@endus fit , Decian, # prafls Crim. lib. 2.
. 19.7, 5. Confer Menoch, 2. prefump.\l. 71. n. 33. Parif.3, Confils
92. m.63. Plane contrarium , neminem fugere teneri , probant
Dd. comm. tettibus Claro iz d. §. bomicidinm. 7. 32. & W efenb.
Confil. 19. 1. 59. @ aliguot. [¢qq, ubi plutes allegat. Sicuti verd
nemd fugere tenetut, nifi cum id gueat absque periculoyita, ita
nufquam adverfarii primum iGum cxpectare eftneceflum. N. H.
OOn. are. 1y infin, verb. it auch mit feiner Segentoehy big
er gefeblagen wird / ju ervavten nicht fEhuldig, L 4. L5 4d L
Aquil, 1,3.G 4.Coad L, Cornels de ficar,l.5.5. qui armatiD. de
V.G Vi armar L 1. C, guando lic. #nics e fine judic.gl. inl, 1.
werbs moderamine Cs unde ¥ Bace. in b furem D, per 1, 4. C. L,
Corn. de ficar. Gomez. 3.7¢fol#t.c. 3. 7. 22, Gail, 1,de P. 2. ¢, 16. 7.
2.0. 110, 7. 13+ Bocer. de jure pugne. lbs2 o9, ET JUSTO
TEMPORE. Hoc moderamen inculpatz tutelz ita circum
fcriptum eft, ut fiatin continentis nullo adtu extraneo interve~
niente. L. 1. C. quand. lic, unic.f¢ fin¢ j#dios vindic.l. 1. Sevim. 27,
L. 3.8.cum igitar de Vi & Vi armata, Valq, d.caa8.». 210 Gail.d,
1. de P. P. ¢, 16. 1. 17, Donell.in L. v Connde i, Borch. in g.3,
Inft,de 1. & 1. Cujac. 50010465 inle 320 D, guiod met. canf. Aliter
in continent: defenfionem fieri putat Bart. i/ 1. C. unde I3,
aimirum queeintra dies tresproximosinterponatur : Sed re@ius
illud relinquitur arbitrioljadicis in kg §.cum igitur.dels Vi armats
pro perfonatum & rerum quclitate 5 & continyps, 137,9. cumita
: ; Jtipulatss
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Jispalatmws de V. 0. quod utile tempus re@¥ concedimus Hodie
defenfioni & recuperationi rerum , per Ordinat, Camer. Impers
p.2 @ 9.9, 2.infin. ibi: gu frifdher That / oder / woenn e funes
Sreunde oder Helffere haben mag. Gail. 4 1. de P. 2. ¢, 16,1, 14.
15. €& 16, Menoch. 1, remed, de recup. poffef]. n. 3¢8. @ féq. cum
Plaurimsis ibidems relasis, Obrech, du trait, de neceffar, defenfic. 10,
num. 19, ufque ad 25,

TeH ESSiSa LY,

HZC TRIA EGREDIENS, quod quando fiat,facilt jure con- Quot modis
trariorum apparct ex precedentibus. Reliquerunt illud nihilo- moderamen
minus arbitrio judicis. Felin.in C. cum illorums n, 13, de fentene, hujus Tuted

excomsm, Tivaquell.in 1. ff unquam verb, omnia I, partem . 31.C.
de Revocand. donas. Menoch, 2. arbitr, caf. 277.n. 5. 6. Geor-
gius Obrechtus iz d. 17, c. 13. quatuor illud explicat modis, fed
quos potius cafus dixeris défenfionis egreflz. - Exceffiffe autem
dicitur moderamen , cum fefe defendifle pratendens terminos
praferiptos fuerit egreffus, h, c. propulfarit atrocius ac facta fuit _
infukatio 5 4 45, verfic, illum n. D, adl, Aquil, I, 1. ubi Gl.nnde
ViC18. 8. fin. de homicid. ¢, fama 35, in fin. de fentent. excom. Si
oppofuerint fe fine neceffaria caufa, quia forfitan infultationem
facilimg potuiffet effugere , 77d. Obrecht. d. c.13.7. 21. Si per-
fecutus fuerit provocantem ad fugam ade@um ¢ L 7. 9. plant f¢
Cedentens 5 ubi glof]. ad L. Agwil, elenb. Conf. 19, ' 6o. Bocet.
d. tr.de jure Pp#gn.lib. 2. c. 9. pag.162. Si provocatus i provocante
devictus , poftea ab eo in' priftinum ftatatus locum , eundem
ineautus lzferit vel occiderit, /. 2. 8. Eum ig:’tur./. 17.de Vi o5 V3
armat. L q”Odﬂit. 23, §.ﬁi¢; dd‘dd}llfﬂ?‘. (€4 £ Qﬁ qjeré dcﬁ;«'/tg)]t- ex
comm. P D OO0, artic. 142. verfic. ypp jener alleveft in bey
Nachfolg erfchlagen hat. Bocer. d, 1ip, 5, . 9. p.178. Wefenb,
d. Confi19. 1. 59. @ 67.Gail. v.de P pp. 16. 7,17, & Cafthis
fizilibus. An fine atmis, an ‘cam atmis infultatio fiat, diximus ante
nihil incer efle, habit4 itaqueratione proportionis geometricz,
non dicatur quis exceflilfe moderamen occidendo armis robu-
ftiorem , qui venit pugnis Welemb. 4. Conf; 19, 57. Obreht, d.
locy w10, & 11. Atqui proptetea inter modos s quibus non
C ferya-
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fervatur inculpata tutela, non poterimus referre propulfationem
cum armis fa@am vis & injuriz fine armis illatz ¢ fed utique
inter cafiis exceptos , utiis tantum in cafibus, quibus propor-
tionis di@z ratio ceffat moderamen exceffifle dicatur aggrefluss.
in quo videtur diffentire Obrecht.d. ¢.13. 7.6, &' féqq.

THESIS X

Moderamen  TENETUR ARBITR ARIE. Extra ordinem Lff adulterinm’
Inculpate 38 §.Imperator D.ad Lndul. de Adulier.los 2. S.lad L. Aguil\L. qus
Tutelx cgre- cum majors §. fi libertus D, de bonis libert. L divws D. deparricid.
:li::is;lﬁs?ll" [i quis in gravi§. fi tamen maritus ad SC. Syllan, L, 2. §. gstars
3 P poffie p. ad SCG. Turpill. P 5. Oron. arts 140. & 142, verfic,
SYeerlich ift bier gu mevcEen, Covarruv. in Clementin, f; furiofus§..
anio. 1. 3. de bomieid, Menach. 2, arbit.caf. 278. per tot. Tiraquell.
de pan, mitig. canf. 1. Gaily.2. Oy 110, 1405+ @ tyde P Puc, 1610, 19,
ideoque uti obtinevin cafibus aliis , ubi lexvel fkatutum liberum
judici concedit puniendi arbitrium , ut ob atrocitatem commiffi
criminis capite delinquens quandoquc puniatur ; Marant. poﬂ.
pratt. difp. 3. per tot.. ita & plecterur , qui immodice moderamen
exceflit > Negat. arge. I, fanttio 41, crms [eq, de pens Schneidevr..
ad §. jis a.gentinm . 18 Infp.de 1. N. G. & C.Schraderde feud,
d.part. g c. 4+ 1. 79, Bocet. doce g, pag.i8s. Gomez. 3. refolut. 6.

2.8, verfic. & in tantum eft verum,,
i - THESI1S XT
Licita Tute- Quiod v. filnes non excefferit licitz defenfionis , probatio’
facuifirpro- incumbit eam alleganti, @5 legt Dag ARkt dein Ehdter auff
banda:  pie Nothrweht obgemelter maffen-su recht genug i bemeifen / bes
toeifter dienicht / er wudchuldigaehalten. Confise. Caral. Crimin.
artic. 141, Menoch. prafumsz, 3. n 46, & [éqq. de vecup. poffefl: ve-
 med. g n. 47¢  Prefumptio enim juris militat contraeum , ho-.
micidinn dole efle fa&um. L 7:C. ad L. Corn,de ficar. Bart.in L.
Aurelius, §. idems quafiit. de lsber. legat. Obtecht. d.tr.de neceffar..
defenfe c. 23 Menach. 2. arbitr. caf. 93, n. 37- cafi 279, m. 5. &5 6.
Froceflushus Wel part. 1. Confit. 1g.n. 7.& in pararit D.de Qq.n.10. * Quod
jusmateriz g, fecerit hom' cidinum occifor, unde manifeftetiis facilt confat
qualis? ex proceflu in prafenti matetia obfervato, Is incipit-ab accufa-
: ! tione ,
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‘tione, dolo mala reum,{; occidendi animo occidiffe adeoque
eum plectendum effe lege Cotnelia de ficariis. & 7. ad. L. Corn.
deficar, Vel in quifitione vel denunciatione, . In proceflu accu-
fatorio diftinguendum , uti reus contra libellum accufarorium
litem fuerit conteftatus , anne negarit fimpliciter homicidium,
vel apne homicidium fuerit confeflus , {ed qualificatum.  Tllo
<afu homicidium efle faltum incumbit accufatoris /, gz accufare
4 C. de Edendo. - Confitetur a.reus homicidium , qualificateiti-
dem dupliciter 5 vel negando homicidium , quod {i verd poftea
conftabit & {e reo factum efle, dicendo fe feciffead defenfionem
legitimam , quicquid in eo negotio feceric: Vel homicidium
confitendo, {ed adjiciendo , fe hoc fecifle cum moderamine ju-
flo.  Hoc cufit, cum dolus przfumatur in eflehomicidio, ejus
purgatio incumbet excipienti-y-uti-modo diximus : illo cafn
prius probabit accufator homicidiumeffe faGum, quo probato,
illud fine dolo fadum efle, incumbit probare reo. 1lldigicur
qualificatd confeffione, minimt homicidium dolost faGtum pro-
babitur, Qualificate enim fada non eft fimpliciter accipienda,
fed vel tota accipienda vel rejicienda , non dividenda in necem
confitentis. Vel fi divifio ejusadmittenda ; illatamen facienda
erit predicto modo, ut homicidium probet accufator, illud fa-
Gum - elle ad fui defenfionem reus. Jalt 1527, 3.0, 13.de 1. & 1.
Boer. decif; 164, n, 10, Alciatin I, 1. S, fi quis fimpliciter n. 76, de |
Verb, Obi, poft plurimos Clarus praét. Crim, §. fir.g. s5o15, Ob-
techt. d. #r. ¢, 14, 1, 27, @ 28 Tum quotiesadal&tum eertaali-
qua qualitas exigitur, non fatiseft, utr actus probetur, nift quo-
que probct\p‘ qualitas reth@ﬁta. I‘Sa'rx_. wnl 1, §.ait, prator. D, ne
guid in ﬁumzfu pablico. =~ Ad bgmlc:dmm v. ut propter id lege
Cornelid quis teneatur requiritur dolus malys £ animus oces.
dendi przcedens. L 1. .3, 1. 7. & paffim D, ad L. Cornel. de ficar,
vare; i confeffioni rei ki@ in hzrendum, non ufficiet. i
hilominus talis confeflio qualificatain quadolus ab efle ponitut,
8 neceffitas inculpatz tutelxe pratenditue, L, ¢ 2. C. guand.
biccunic, \Vef. Confil.1 9. n. 1. & 2.Obrecht.d, I, . 26, Diff. aliguer
Dd. relati a, Mafcard. de probat vol. 2. concl. $65, . 13. Quanam
autem pradiGtarum Confeflionym fit reo Rlubrior Vid. pg éaﬁ
Caz 7 (30a
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¢ Gothofred: ## riot. nd L. 10. lit. c. D.de Excipt, Aftinde eomy
qui'ceedem i fe fataminitio negavit, poftea de homicidio con-
victus ,, confeflus fuerit s fe illud fecille coaétt modo non dolosé
hoc pratexuerit , omnind ad: defenfionis probationem adinit-
tendum: cenflemus: arg. L nemo & bis. #bi Gothoft. rit, n. D, de
R. f. ¢, nullus pluribus, wbi Peck. eod.in . Clar. §. bomicidinm n.35.
& §. fins 550 116, Wel, d.Confi19,1.3. & 4. Gaili1.de P.P, c,
17. #. 10, €& 1L Boct, decsf. 164,71, 144 Br. in L, cum de indebito, ..
2. D. de. Probat.. Gabtitl. Roman, Concluf, 19 n. 13, Mafcard. de
probat. concluf. So7,n.6. Menoch. 2. arbit.caf. 3. n.37. Difl. Valg.
. 4ll. contr.c, 2. Gandet.in tr. malefic. vubr. de, defenf. a reo faciend,
#.13. Ideoque nequaquam tormentis fubjici poterit, maxime -
cum quzftiofive tortura fit atus maximi prajudicii, relegatio-
ne gravior , ipsique pene'morte durior. Wef, in paratie. D.de
gueft. n. 5. & di Confi19, 1. 7. Clar. d.. §. fin.q: s mi16. Diflentit,
i aliqua conje@urz urgeant occiforem' Mafcard. de probar;

" concl. 867. n.13.. Si per viam' denunciationis in przﬁ:mi materia
procedatur’, idem obtinet d parte denunciante ; quam adim-
plet magiftratus five judex 5 quod diximus deaccufatore , ar~

umento eorum quz tradidimus de inquifitione in proceffucri-
minali fuo loco , vide Damhauder. pratt. Criminal. c. 6.1, 8, &
[eqq-#[Gne ad fin. In caula inquifitionis , intellige illius quz eft:
fpecialis (‘namque fiat ea hic: necefle eft.contra; perfonam de:
homicidio fpecialiter ) poft fufficientes conjecturas & fufficien-
tia indicia judex procedit ad qq, & torturas; nifi reus voluntarié:
Komicidium fueritconfeflus, quo fadofe excufat, uti pauloante
dicun.. Vide Damhouder.d.l; . 7. cumtribms feqq.. Ita procellu
fuper homicidio neceflatioinchoato’s quaritur; inculpatam tute:-
Jam reus utiprobet ¢ Probatienis iftius capita funt duo ¢ Unumy
inillicita occifi invafione & infultatione’, alteruny in neceffaria:
legitimaque defenfione five propulfatione. argr.c.frater Diftind..

50, Counic.§, fiq2is hominem §.[i qris alinm & 9. fi s ruflicus cum:
feq. de pacctenenda && ejus violarib. in ufibi fendor. L1, C.ad L..
Cornel. de ficar. Wefenb: de Conf219, 7,16 Damhouder. 4. prat..
erim. ¢\ 46 1, 4. Malcard. de probat, ({ibi ipfi contrarius in con--
o4 867:118. ) concluf: 1126717+ Gaily 2,00 110, 1,144 & 1. de P.P..

i G 16
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Cu16. #.3.€[e44, Ménoch, 2, arbitr, Cafi 36;. ciréa fin, Bocer, de
jurepagn. d, bbr. 2.c. 9. pag. 195- MynL conf> 27.1. 4. 4. ¢t 5. Quod
poftetius tamen priori plant probato , probatum prafumitur.
L. fi quis aggwjfah verb. ad [z venient, C. ad L. Cornel, de Sficar, |, fed
& fi quemcnngse 5.1 pre & L fi ex plagis 52, §. tabernarins , verb.
quoniam préor flagello percuflivs eft. D, ad L. Aguil,  Alex, vol.s.
Gonfil. 10g, 1. 14. Auvgulkinus Ariacinenfis in addit, ad Angelum,
n §. & dict, Filins (e defendendo ver( 2. n.12. tr, de mal. Bocer, d.
P19: 195, Gail, 1. de PP. c. 16.n. 1. & d. O. 110. 1. eod. Malcard, d,
concl, 489. 1, 1. Wel, d. confil, 19. ne16, Quod aded procedit , ut
deneganti adverfario legitimam defenfionem , incumbat necefli-
tas probationis in' contrarium. Y. HAlB. Ordn. ars. 142, verfic,
Solch obgemeldt und andere dergleichen firgeben cre.  Fit au-
ten ea probatio teftibus; prefumtionibus, yel conjeuris. Te-
ftes ad minimum fufficiunt & de jure Saxon,. duo 5 Apoffills
Gloff . in £ands Recht lib. 3. artic. 78.verf: ob die Noht: TWehr mit
vecht/ (Imod quorum defectum &unus fingularis fupplet: Wefenb.
d.Conf. 19. n, 21.) etiam alids de jure inhabiles : frater pro fratre,
Gabr, Rom. de teft, 7. concls 22,1, 1. & [eqq. & 1-concl.1g. n. 14.
Menoch, 2 arbit. caf: 104, 1, 4. Wel. d. Conf: 19. n. g0, cum [eqq..
Affinis , Clar, d. §, fin. g, 244712, 2. Amicus, Gabr.de teftib.
Concl, 1.1, 6, Domefticus, Wefenbec: d. conf: 7. 12. & 40.Specul,
de inguifir, §. 1, eleg: Gail, d. ¢ 26, n, 22: ¢ feqq. Damhouder. i

Praét. crim. c. 0. Mafcard. de probat.concl. 533 Minorannis 20:
~Gabt. d. concl. 7, n. 4+ Feemina. Alciar. regel. 1. prafunt. 47. Bl
d. Dec, inl, 2. n. 25: de Reg. fur. Uxor pro matito. Jat.in I, 4. col..
1. verfs notabilster D. [i quis causionib, in judic.. fift. canf. Laicus
adverfus clericumy , Gabriel. d.concl, 7. n,6. Vafallns conitrado-
minum, Schutff.cereur. & Conf.6,n.14, Sonsbeck. de feud. pars, 1.
. 68, & fimiles, ob caufam fc. defenfionis favorabilem & privi-
legiatam, Wel. d. Conf; 19, . 12. & 13. fint modo fpeatz fidei
& illibate exikimationis, Frehet. 2. de exiftim. lih, 2, ¢. 5, 5. 4.
& [¢49. necplures, preter pradictos, flefc&us iniis concurrant,
veritasque aliter refciri nequeat, Gabricl. Roman, d.concl. 7.n. 8.
quod A producente erit probandum, Mynf. cent, 3. O. 16. 2, 4.
& fiq7+ Sufficit praverea cos de pco:fuiffe tantum de grcdulitatei
3 : i 3 yei
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el quod viderint occifum occiforem fuifle aggrefim. Welenb.
d, Conf 19, 1. 13. & go. MafCard. concle 1363, nv 13, Mynl. Confl 27,
.8, Bocer, de jur, pugn. du lib, 2.¢. 9. pag. g7, Gail, d. 1. de PP+
¢,16, . 22, Sichard. §7 [, 4. #, 4. C. de Teftib. Aded ut negantium
atteftatio hoc cafn afficmantium teftimonio przferatar, Bologn.
i 1 3. de Lo I n. 35, @ 36. Wel. d. n. 4, Gail. d, c. 16. %, 23,
‘Mynf. 4, O: z8. Per hocv. quin teftes & fedulo & diligentercxa-
minandi fint; non negatut. L. 3. §, ideog, crm §.5.feqq. 1 2. & 210
§.fi tefes D.de teftib. L. 5. pr. C. eod, C.1n noftra de teftib, & arte-
ftar, & fi teftes 4.q. 2. & 3, Przfamptiones libefacé reum d quae= .
fionibus , & fic A peena legis Cornel. Vid. late el d.l.n 41

gh 42 Nifi contrariz firmiores obftent, & illz fint ita qualifi-
catz , ut prafumptionem doli in homicidio commiffam tollant.:

C. exhibita nobis 22, in fin, de homicid, Clatus de §.fin. q, s2.8,6.
Menoch, 2 prefumt. go, per tor. Przcipua eft ea, qu fumitar
ex atteftatione ipfius occifi , f¢ ini culpa jadurz fuz vitz {olum
fuile, Gail. 4. 1. d¢ PP. ¢.16.n. 23. Malcard. deprobat, concl, iiz0.
7.1, cum fiqq. quo cafu nec follicitudine heredis ad peenam vo-
caridebet, quemiple intetfe@us abfolvit. & 2. D. ad SCv. Syllan,
Sed atteftatus fuit occifusin agone mortis contratium ? Nec illam
atteftationem tei (ufficere putamus, etiamfi euchariftid veljura-
mento fuerit confirmata , /. 3. §.figuss moriens 1. D. ad SCt.Syllan.
argt. l. 6. verb. fires fé aliter habent C.deteftam. ord. ubi Gotthofr.
in naty lit. b ¢ 3n d. 9.1, lir, K.l & m, Sebaft. Medic, t7, mors
omnia folvit, part. 3. #. 2. L. 8. & 1, pr.l. 8. §.1. D, de O1. ubi
Ve, in paratit, n. 7.3, 5. Serichts Or0N. ar. 25, verf-17.
Mafcard. concluf. 124. n, 10. & 1. & concl. uzy, n.2. & [iqq,
Beuft.inl.z1. D.de jure jur. Gomez. 3.refolut. 13. n. 17, Difl. Angels
in d, I 3.8, 1. ad SC.Syllan. & plures , quos refert Menoch. #

. prafimt. 98. .78 Conje@urarum rationem non habendam vi-

detur fentite Gomez. 3. vefolut, 3. 1. 25, verfs sertiaopinioeft 5 ubi
tamen adde poft Boer, decif- 237 Alciat. reg.3.prefimpt. 39, Soa-
rez. in addit, lit. f. Sed &illasaccurate attenidendas , argumento
eft d. conftitnt. Carol. V. art. 124, camfiqq, & quoad prfens ne-
gotium conftat ex articrtlo 142 - comfeq. Quasnos tamenrelinqui-
mus judicis atbittio argt. /s 5. 9.6 de Re militaric I, 45. § 304d L.
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wquil, C.grave b 11, O, 2.junge2.5am. 14.v.6, &'f¢99. Delcex-
dunt vel ex ipfo fato , vel ex qualitate perfonarum congredien-
tiom. FaGum,ut conjecturam faciamus.contra occifum, confi-
deramus,, vel ante vel in ipfa concertatione, Ante, fi forte 3 fii-
petflite aggreflo quidam injurid affe@us aggreffor , graviterilli
fuerit comminatus 3 Damhouder. 12 praét. crim.c.10.1.13. Felin.
in e, dilests n, 14..de except. Menoch, 2. arbirr. cafis 363. 1. 3. vel:
fiilli infidias fruxerit. ; Exod, 21, wverfi14. Blanc. én praét, crim.
&Pdef'énﬁn. 16, Menoch.d.cafi363.7. 4. & 5. Qﬁ)d i fuperﬁ:es
aggreflor fuerit,conjectura eft contra hiic, utiaccigimus Mafcard,
de probat. concluf. 1060. . 2. & Blanc. in L. fin. 18.& féq. de Qg.
Confer late Menach. 2, arbitr, Caf. 361. per tot. ¢ caf. 363. ubi
varias de hoc opiniones recenfet. Fa@umin ipfa concertatio
he contra aggreflorem interfeGtum conjeGuram parit , quod
illeufus fuerit armis, quam folitus, durioribus yBoeer. 4,77, dejurs
P7gB.c. 9. civca fin, Majori ptater morem munitus comitatu ,
Cicero pro Milone , Menoch. &. caf.363. . 10. ¢ f¢q. vel fi prius
arma concuferit , enfem explicuerit , ftrinxerit &c. Menoch.
ibid, . 6. & féqq. Perfonarum qualitas releyat congredientcs
utrinque prout fuerint natura affe@i : Occiforem, fi religiofus,
Pacificus, benevolus , vir fuerit moratus, fama & vitz fuerit cir- -
cumfpeda, ac frontis integra. /. 5. §. @ barbaris. D. de Re Milstllri.
B, D, O1d. art. 25, cum art. fp4. G ars. 143. Mafcard. concluf:.
975 cum [eq. concl 864, €& 894, Alciat, reg. 3, prafumpt. 39, n. 8.

Menoch‘d.aaﬁlsx..c-i-;.ggwﬁgmpt. 8. cum [eqq. C 5, prafumpt. 4.
Godelmus 7. 4 magislib. z.c.10. Ed fortorautein contra occin
fum przfamtio militat , £ fucrit rixofus, perverfz vitz folitus
facere aggrellu , audacior , viribusque validior , magis arma.
tus, magisque artis gladiatoriz expertus, /545 Boer. z?eviﬁ 287,
n, 2, Alciat, d. prefimpt. 39. 7. 9o Menoch, d. cafi363. 1. 6. 9, 5
iz.,pmﬁtmpr. 144 11 29 & pmﬁtmpt- 15- 9.8, & 18, 107, 5 pmﬁrm;_n,.
32, Mafcard.d. loc. concl. 1128, 1. 6. concl. 27,1, 5. Exdem praz-
fumptiones militant contra occiforem 5 {i conftabit eum cjus-
modi complexionis fuitle. dd. articulis Conflitntionienss Carolins,
- obfervato hoc , ficuti prafumptiones contrariz leviores, ita &
debiliores conjedturas clidi majoribus , vel fltem debilitari.

Menoch.
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Merioch. d. cafl363. ¢ Malcard, d. conel1128, Dé fuga queeritat
an fit fufficiens indicium ad torturam vel delicti # Quod fifu-
gam capeflens fuerit Vir bona vitz ac fame, nec ante aliqud fa.
{picione prazgravatus fané illud non putamus, fed potius eum
fugille ob evitandam judicis fzvitiam » fui apprehenfionem &
in carcerationem, vel ob metum , ne repercutiatur denuoillicits,
4 confanguineis vel amicis occifi cleg. Gail, 2. 0. 109. 1, 8, & g.
Dif. Mynf. centur. 6. O. 96. Wurmf, 2. pract. Obf: tit. so.n, s+
gw# diftinguunt an fagam fecerit ante vel poft accufationem.

THESIS XIL

Finis hujus, Exhibet Finem ejusdem tutelz , qua confiftit in coatta
;};‘:;dx qui* \ri¢ & injuric propulfatione , de qud in antecedentibus paffim
Quinam_~ adtumeft } & EffcGum : Effe@tus elt, ut quzcunque contrainful-
offeus?  tatorem fecimus, dicamus fecifle jure &impuné , dd. fepins LL.
Lz del, & LLgs. 45 §og.bis2.S.0 ad leg. Aguil. 1. 1.§. VIVt

27, @ L. 13. 5. cum igitnr 9. Do de Vi &k Viarmat. l. 2. 3. 4.C ad

1. Cornel. deficar. 1. 1. C. undg Vi, argt.l. 4.C. adl. Iul.de adnlt,Cle-

mensin. unic, dehomicid. Sy . OYON. ars. 130, verb. Daftvelcher

den jenigen deriby alfo bendhtigt / infolder Tothroehrentleibes

parum nienand nicht fohuidigift/ & sbid. in are. aliquot. fq.

Idem obtinet in foro poli & confcientiz. Exod. 2. v, 11. 12, junct.

A&. Apott. 7. v, 23, & féq.Proverb. 24. v. 11. C. 701 inferenda, 7.

Canf. 23. 4. 3. C. dilelbo. 6. de [ertent. ex communicat.in 6. Aretius

in prab, L Theologio.p. 2. loc. 157. Danxus in Ethic. Chriftian, 1. 2.

¢, 19, Covarray. i repetit, Clement. fi fursofus fol. 313, poff. m. 1o

Clar. §. homicidinm 24, in fin, Vafy. 1. controver/.18. n. 11, Balth.

Gomez, track. de poseftat, in [¢ ipfiem bib, 1. ¢,17. per tot, Dif. gl.

Bart, Jallind. 1. 3. de 1. ¢& L fiaper verb.hocjure, Antenebitur pas-

na legis Corneliz ordinaria ; vel extraordinaria 5 ex eo quedho-

micidium fuerit confeffiis ? Negant hoc, nifi manife®iffimz pro-

bationes ad buc'eum urgeant, Coftal. zd 4.1, 2. de 1. & 1 n. 14.

& 15. Myn; Corif. spin, 147 35- diftinguit aliter Ele&or Auguftus

Confl. 8. part. 4+ ad quam Mollet, z. 2. & [e9q. Aliter fentit Trivify

decif. 35. 1. 34, & féq, Aliter Volz, ad.l. 1.7 z0. D, ad L. Coruel, de

ie, Faly.Pacianede probatdib..c.25.:1 5.6 aliter alsi apnd Vafq. 14ll.

coi-




eontysverfe 2. Nos, cim homicidium dolo fadtum prafums=
tur, ordinariz pzna illam fubjicimus, a7gt. 1. C.ad L, Corn. d¢
Sicars Cfrater nofter Dift. s0. 2o Feuds tits 27. S fi quis hominem &,
8. fi quis alinm . . &, OrON. art. 3. 141. & 143, Fichard, 2
Conf. German.119. . 5. Clar. $.fn. q. ss- 7 16. Fachin. 1, q. 27+
Propter nudasnihilominus przfumptiones, etiamurgentiflimas,
occiforem legi Cotneliz nequaquam fubjacere, nondubitamus,
Ly.depen, I, finguli14. C. de Accafar. Mynf. 6, O. g7.#. Clar. d.
'S. fin. qs 40.1. 6. Dambond, d.-prack, Crim. ¢. 10 n 6. Diffentientes
vide apnd Mafcardum de probat. concl. 865. n.'2, Quod {i v. quis
ultrd, vel metu , aliave de caufas vel in tormentis homicidium
eonfellus fuerita {e non fui tuendiicaufafadum, polteaque illud
extra eculeum & catcerem negarit usque ad fupplicii locom , 8
extremum vitze halitum 5 eum'L, Cornelid non teneri veriffi-
mum el 5§ /7 quis mlero Gl a1 D de. Qg Mynﬁ Clar, Dam-~
houd. dd. Iar. Menach. 1, prefuript,97. Dilfentienrcseperies apnd
Mafcardum 2. /s 3 AL
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Parentum Confenfus in nuptiis réquiritur,
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VI
Pana tranfcendentss mros nqu/qae c‘wmzm non eff ca-
pitalis,
VIL

Principes Venationes ex jufta canfa [ubditis prohibuerune.
VIITL
B. Fidei poffe[for perceptione fructus fiios faciss: o v
IX.
Donatio inter p‘atrm & filium propser bene merith vales:
X,
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XL

Ex canfa exheredamm; re[cwﬁ inflitutione s nibilominns’
legata debeusurs ;
XIL

Impmfm [Pudiorum caufe & parentibus faﬂ.a 1on venire in’
Co!lmamm verins eff.
XTIL
Fur fi vupto laqueo delabatnr, quidam putant eﬁe abfolvens
dum reum, quod nobis merird difplices. /
5 XLV o9 g
83 quis dicis , Tu mentiris : In Continenti lices alters vey.

balem injuriam mdem wrbu ( Tu wentirh ipfe ;) rea
feﬂere.
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