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PRAELOQUIUM

= :“(6\ Transactione equidem in
S80S Y genere copiosé fatis & folide
7% Ciesay’ & paflim agitur, fed quam calu-
EFen mnia partis ab altero extor-
quet,fummo ubique fer¢ digito attingitur,
& tamen fub hac exulcerard mundi fene-
&4 rotidem pené haojus , quot illius , que
bond utrinque fit fide, tranfaétionisexem-
pladeprehenduntur. Quare poftquam vitz
Academicz , edito inaugurali Specimine,
valedicere fum juflus,opera me pretium fa-
&urum credidi, {i exPauliin /.25 fideliberas
12 A leg.
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leg. 8¢ Ulpianiin L. pr. [Fde fisfpect, Tist.con-
filio, quiquz frequenter eveniunt, prealiis
attingivolunt, illud, quod circa Calumnio-
Jam Transachionem juftum atque zquum
eft,proponerem,pariterac publicz Magni-
fici, Excellenuflimique Senatus Academici
difquifitioni decenter fubjicerem. Si qui
vero per imbecillitatenymeam hic irrepfe-
runt errores, horum mihi facilem, ut fpero,,

T Lector benevolus veniam dabit, qut Dif=
: i fertationem tempore circumventus admo-
/ dum deproperare debui.  Tuum verd O

Arerne DEUS! mente manuquead Sacro--
Sancte Majeftatis tuz venerationem.
humillime’ compofitd , beni-
goum auxilium
imploro.
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T Vocum primo, ad exemplum Ul-
piani, in/, 1, pr, Jf+ Depojit. Pauli,in /. Infitor eff
18 f.de Inft, At I Exceptioeft, 2z, fF.de Exceps,
& lmp. Juftiniani s /, ;. ¢ 4. C. de V. S, &.in §.5 2
quib, mod. {. P, P. [olv, quedam habeatur ratio, primo
Transaclionts , poftea Calumuiofe verbum evolvendum

paucis eft , quo demum , quid Transa&tio Calumniofa’
Ait, conftare queat,

g 1L

Transactionss vocabulum 4 Trans & aitio compofi-
tum efle, veriflime Wefenb, ait , i Parat, [f. de Trans-
action.n.1. Prout igitur Aéto alids largi fignificatione,
quam impropriam diceres , omnes humanarum adtio-
num fpecics comprehendir, alids verd ftrictius, magisque
proprié pro Jure perfequendiin Judicio , quod (ibi des
betur (cui malé nonnulli addunt , fuumve e5: arg. I.
nemo 82, de ¥, 0.) accipitur: princ, 1.de) 4. I, 51, I de
0. & A. Ita quoque compofitum cjus Transaitio, gene.
raliter & fpecialiter capitur ;' priori modo fumtum ;
qualemcunque negotii compofitionem & confe@ionem
fignificat, fic ut tranfigere idem valeat, quod negotium
conficere , expedire & finire : Vid. /. 18 . de dol. mal, L.
40, [f. de RoV. I 229. & feq. [F- de v, S. 1, 1, 8. fin ff. ad

SCt. Tereull, 1ta Cicero pro Quintio,qtmra,quzf ratione
) A2 Nevivs
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Nawius fulcepsum negotinm non tranfegerst ? it. pro Rofciot
Comeed, per nuntivm hoc,quod erat, tam leve , tranfigere
potwfti.  Pofteriori modo & quidem propric , cam
compofitionem denotat , qua res dubia aut litigiofa,
pattium confenfu componitut, i rubr. & pa(fim ff. & C.
de transai?, Que (ignificatio hujus loci clt, Appellatur
Decifio i1 1. 7. 17. 19. 24, 33, C. de transak. 46. ff. de R.
7ol:3. 8 1. [f. ad L. Falcid. Paltum transa&tionis /, 71, C,
detyansald, Pa@um. . 11.13, 15, 17,20 28, 41.C.detransalt,
Placitum , /. 5. 6. 10. 13, 14. 27. 28. 41. C. d. #, Trans.
a@tionis placitum, /. 7.17. C. 4.2. Pa&um conventum,/,
15. fff- d.#. Germ. Ein Bergleich oder BVererag dicieur, vid,
Coll, Jur. Argent. 72, [f. de transact. th. 3,

§. 115

Calumniofam 3 Subftantivo Calumnia,& Calumnians,
prout Calumniari,abantiquo Calvo vel juxtaalios Calver
(cujusin lege X1l tabul. violentam in Jus dedu&tionem
permittente, fequentibus verbis fit mentio : $7 calvitur
pedemd, [truit, manum endo jacito ) quod decipere & fru-
ftrari notat , itcm Calvitare h, e. deceptione , calliditate
& fraude in L. 28, g, inomnibus ff. Mandar. nomen habere,
Lexicographi ad unum fere omnes notant.  Eft autem
Calumnia,& Calumnioft,itemdue Calumniari verbum,non
faltemn generale, quo omnis Malitia cujuscunque generis
fit, indicatur, prout delinquens & tranfgreflor legis ca.
lumniaridicitars quo (enfu lmperator Calumniantinmi. e.
delinquentium, ut Mynfing, aliique interpretantur, ini-
quitates per legitimos tramites expellendas cfle pronun.

. ciat,
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ciat, inpr. Proems. Inff.  Sed etiam fpeciale, ubi (1) Quf
callidum & malitiofum Juris interpretem  agit, calum-
niofus dicitur, quarationc Paulusin /. 19. ff.ad Exhib, Nosn
oportet , ait, fus Civile calumniari, neq, verba captare, [m’
qua mente quid diceretnr , animaduvertere convenit : nec
minus (2 ) mendacem notat, qui ex certa [cientid vel do-
lo, injulte vel agitvel excipit, utiaccipitur 7 l.1.g.perca-
lumniam [f. fi mul_ventr, nom. in pof]. per calums. cffe dic.
l1.§.1 feq. [frad SCe, Turpill. & L. 2.1npr. C. de Jurejurand,
propeer calumn. dand,  Cui Calumniz precavendz pecu-
liare Juramentum , quod Calumnie vel Malitie dicitur,
ab A@ore, pariter ac Reo, quod nempe calumniandiani-
mo litem pecintendant, nee excipiant, Imperator Sacra-
tiffimus pra(tari voluit, «s #on [olum lites,utiind, /. 2. fcri-
bit, fed ¢ Calumniatores minuantur 5 quanquam multi.
plex ¢jus abufus ( mam noftra ztate , magis de calumnid
committendd , quam evitanda litigantes jurarc, imo ne
obulo quidem Juramentum Calumniz z{timari ex Soci70
& Baldo refert Gailius l2b. 1. 0bf. 85 n. 4.) id feré effccerit,
ut partium libidini non amplius abfoluté permittatur, fed
Judex arbitrio (uo ftatuat, quando deferri & praftari hoc
Juramentumdcbeat : ceu docent Mev. par?. 4. Decif. 164.
& Brunnemann. ## procef]. Civ. cap, 15, 7. 6. feq Cum hac
fignificatione feré convenit , qué (3) injuniofus & frau-
dulentus Diffamator , Calumniofus Paulo lib, 1.recept. fen-
gene. dicitur, quem leges Calamniatorem vocant, {cilicer,
qui pecuniam , ut ncgotium faceret, atit non faceret, ac-
cepifle dicitur 3 quo fpeat toz. tiz [f.de Calumniatoribus,
quem hodie plancexolevifle Greenew, z7aé?. de leg abrog.
1it, - de Calumpiator, Mornacius ad 1iz. ff, ¢ C, Evd. &
. ; A3 Autu-
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Autumnus Cenfur. Gall. d. ¢. malé tradunt’: Vid. Brun.
ncmann. ad L. ult, jf. de Calumniaz, Chittine, Decif, Cur,
Belg. vol. 4. Dec. 205, num, 22, Carpz. Pract. Crim. queft.
205, num. 0.& qu. 106, num. 40.[¢qq, Quorum frontiolim
figmata-inufta infripraque fuifle Do&ores paffim refe.
ront : Menoch. (16, 2, de arb. Juft. queft. 103, caf, 322.
Welenb. in Parat, de Calumn. num. 5. unde calumniofa
crimina vocantur, qua falfo delata funt, eoque perrinet,
quod Ulpianus #2/, 6.8, 2. ff. de Offic. Prefid. ad religionem
Pre(idis Provincie pertinere, ait, se potentiores virihumia
ligres infuriss afficiant , neve Defenfores eorum calumniofis
criminibus infecienturinnocentes,  Denidue (4.) Calnme
niofum pro callido, qui {imulatis artibus , vel fophjsma-
tibus utitur , fubinde fumi cernimus, ita enim Cicero
lib. 2.de Republ. nt Carneads refpondeatis ,ait, qui (upe opti=
mas caufas ingenii calumnia ludificari foler.  Enimvero fi,
quz harum acceptionum hic fibi vindicet locum , qua-
1as , nullam excludi dixero , cum Calumniofa Transaitio
in gencre dicatur, quam qualiscunque malitia, calliditas,
mendacium, vel ctiaminigua, callidag, verborum Inter, re-
zatfo procuravit , arg, corum , quz ad notabilem in hic
materia texeum i L, in fumma 65, ., 1. ibi, Sinautem evi-
dens calumnia detrgitur , tranfactio imperfectaeft. . de
condict, indeb. poft alios tradit Brunnemann. 7z Comm.
ad ff. d.+. Germ. dicitur Ein bofer/ betrieglicher/odes fonfl
unbilliger Bertrag / oder Vergleich.

g IV.

Defcribi itaque pote(t CALUMNIOSA TRANSa
ACTIO, quod fit INIQUA REI DUBI&, DATO ET
: RETEN-
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RETENTO ALIQUO, DOLOSE CONVENTA DE.

CISIO. Generis /oco Decifio non immerito ponitur ;-

quanquami enim transactionem Dece/fionem magis 4 litc,
quam Déczfionem litis efle, videri poterat, eo,quod lirem
non definiat pronunciando, fecundum alterutrum, alte-
rius intentione reprobatd’, quod eft decidere, definire,
vel condemnando , vel abfolvendo , fed in abolitione
litis, feu nuda defiftentid & abftinentia confiftat: vid, D,
Strauch: Differt. 26" aphor, 5. Negari tamen nequit,
Transa&tionem i non alid, faltem ratione effectus deci-
fionem efle, prout cxprefle dectfip litisvocatur inl 7,17,
19. 24 & 33.C. de transaéi. L. 3. §. 1. ff. ad L, Falcid.hinc.
que facum cft, ut etiam aliis Scriproribus verbum dec:.-
dere ufurpatum’fit,. pro tranfigerc,. itacnim Cicero pro
Quintio , Affem [efe negat datiram , nifi prius de rebus
yationibwsque Societarss omnibus decidiffet , e [ciffes , fibi

cum eo’ controverfie mhil futwrum. 1dem pro Rofcio

Amerino , [7 hanc ei rem privatim Sext, Rofcius man-
daviffet , ut cum’ Chryfogono tranfigerer atque decideret,

jung. Arnold.. Vinn. de transaét, c. 1. §. 4. D). Lauter--

bach, Coll. ff. Theor. pract. it. de transait. th. 4. Con-
wenta 1. €,. per conventionem fata decifio dicitur , ut
2 fententia Judicis' diftinguatur , quz quidem ctiam eft
Decifio, quialitem dirimit, fed non per conventionem,
(fententia enim'etiam inter invitos redditur . &3, 1. /1
de v, 0. ) veiam per. pronunciationem ]’udicis con.
demnatoriam, vel abfolutoriam,  Noz gratuira eft, ted
dato aliquo & retento celebrari, atque ab utraque parte
per éam aliquid remitti folet, 4 38. C. de transaé?. Enim-

vero fi totum aufferatur ,. ex:parte Acoris donatio vel’

repus
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repudiatio, ex parte vero Rei ficremittentis folutio effet.
Hahn. ad PVefenb, in Parat, ff. de Transait. num, 3,
Cazterum snique ¢ dolose conventa decilio dicitur, quia
in co ratio , cur calumniofa dicatur , unice refidet , quo
3 transa@tione, qux bona utrinque fitfide, diftinguitur,

50 Vo

Interim licet iniqua , vera tamen hzc Calumniofa
Transalio cft , quia raionem formalem transa&ionis,
quz in rei dubi non gratuita decifione confiftit,omni-
no continer : cui non obftat , quod bona fide careat;
fiquidem bona fides transactionis faltem qualitas eft ac-
cidentalis , adeoque uti non conflituit transa&ionem,
ita, i abfit, non annullat, Atque hoc non faltem cum
dolus inciderit in transa@tionem, fed & fi caufam ¢i de-
derit, verum effe arbitror: Quia negotia ftricti Juris (nam
in iis quz bonz fidei funt , fecundum veriorem Citra-
montanorum fententiam omnino fecus cft) ad quzcum
Wefenbecio in parat, ff. de transaéé, nym. 2. Hahnio in
én Obferv. ibidem , aliisque , meritO transactionem refe-
timas , ftri®am habent interpretationem , indeque de
fubtilitate fcu rigore Juris , uc loquitur D, Struvius Sy#-
tagm. 1, Civ, Exercit. 8. th.32. dolus, etiam qui caulam
negotio dedit , cum prefertim tanquam caufa ad con.
trahendum movens fit extra ipfum contraétum, non até
tenditur. / fignis 36 f.de V.0, vid. Zoc(, ad ff.1it.de dol. mal.
num, 24. in fin.. Vine, felect, Queft. lib. 1. cap, 12, Hahn,
ad Wel. i1 Parat. f. de dol. mal. n. 24. in fin. Schucidw.
4d §, Actionum 28. 1, de Ai2, wum, 21, [eqq. Bronch, cens.
1, aff.
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1. 4] 57. Arum. Exerc,14.th. 6, Praterea cum fentens
tia Judicis licet iniqua, vera fententia fit , cur non &
transadio iniqua , vera transactio foret 2 vid. /, sz, ff de
Iufh. & Inr.Junét. /, 20, C. de transact. nam fufficit de-
¢cepto, juris quandoque remediis refcifforiis fuccurri, ut
verod ipfo jure nullum ftatueretur negotium , haut erat
opus,cum ctiam vigilantiam quandam a contrahentibus
requirant leges, Plané , fi, quod de communi trans-
a&ionis, qua talis, natura requiritur , per calumniam
defit,fecus eft, ut ut exrerna transationis figuraadfit; pro.
ut hzcomnia exiis, que de Effectibus Calumniofe Trans-
actionts infra dicentur, clariora fient, ;

§. VI

Quantum Subjectum attinet , nihil ingulare calurm-
wiofa tranfactio continct, fed qux de perfonis tranfigen-
tibus alias Jura volunt, ea & hic fibi locum vindicant,
cum facile conftet,qui bona fide tranfigere non valent,
eos nec per Calumniam pofle.

5. VIL

Sed Canfas, quz tranfa&ionem calumniofam efficiunt,
examinare operz pretium eft. Principem hicfibillocum (1.)
Dolus malus vindicat, non faltem fpecialis ille ,quem Ser.
vius definit, efle Machinationem quandam alterius deci-
piendi caufafattam, cum aliud fimulatur, aliud agitur, eft-
que fingularis oecultz aftutiz fpecies,qu in transattione
omnind frequens cft , fed & gemerals, qui machinatio-
i B nem
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siem notat alium feienter & maligno animo ledendi;,
L71. 9. 8. de acquir. vel omitt, Her. [, 1, pr. §. 1. & 2. ff.
f qus omif]. canf. tef. L 12, ff. de Incend. five clam fiat,
five palam , & viapertd, L. 7, & 10.fs 9d L, Cornel. de
Sicar, l. 2. pr. L. 8. ff. vi bon. raptor. L. 14. §.13. ff. quod
met.canf, modo ut dixi malus fit. Enimvero dolus bonus
tantum abelt , ut transa&tionem: calumniofam. faciat,
ut in qualibet potius transaltione fit omni Jure licitus:
nam quod Ulpianus 2z Lin canfe 16, 5. idem Pomponins 4.
Jf- de Minor.de emtione venditione, & Paulus in /, item
Si 22,6, ult, ff. loc. conduc?. de locatione & condulione:
wait,naturaliter [e invicem circumwvenire , hoc eft, folertiam
prudentiamgue occonomicam adhibere ,. feere,add. H,.
Grot, de 7. B.¢p P, lib, z.¢,12.§. 20, Arum,. Exercit, Fuft.
14, th, 5. ad transa@®ionem quoque applicare fas cft;
prafertim cum odio litium ,. quas transa&io finit , hzc:
majore,quam ullum Synallagina, favore gaudeat. Modo:
revera bonns dolus fir, h. e, omni turpitudine , fraude,,
. mendacio, aut capratione verborum careat ,: nec alids.
contra dilectionem proximi impingat : zterna namque:
& in transationis quoque negotio obfervanda lex eft,
quam DEUS Opt, Max. contra&tui emtionis venditionis;
dixit Levit. . 25, v 74, his verbis » Quando vendes quip-
pram civi tuo,vel emes ab eo,non contrifteris fratrem tuume
& D. Paulus .. ad The(falon. c. 4. v. 6. przcipit univerfae.
liter , ne quis frander im negotio fratrems fuum , quoniam:
Vindex horums omniym: Dominus (it,. vid, omnino And,
Dinner, commentat. de jufto rerum pretio definiends, &
quatenus in eo circumwenire contrahentes liceat, Unde
licet Advocatum in bona caufa ( de mala fiquidem id.
fruftra




fruftra quaritur, cum huic ne patrocinari quidem debeat,
aut pofit, illzfo honore aut ‘confcientia /. 74. §. 1. C..de
Fadic.) dolo bonouti, & Adverfarium ad obtinendam
‘caufam, decipete poflc, concedam, per caz. Dominws no-
fier. eanf. 23,9, 2. ubi Auguftinus ait, cum Juftum bellum.
quis [ufceperit 5 wtrum aperse pugnet , an ex infidiss , nibil
ad Juftitiam interef? : vid, Mynfing, cent.3. 0bf: 6. Reink,
Bibl.Yolicey lib, 2, axiom, 49, Geehauf. Peric. Acad, quaff.
22.. Kubach, dec, 1,quaf. 5. D. Struv. Syntagm. fur. Civ.
ad tit. de poftul. th. 8. & inprimis D. Fabricius ad
CMynfing. cent. 3,06/, 6. ubi quaftionem hanc momen-
tis fuis folide cxaminat; fi tamen quaritur, anin caufa
Clientis {ui, quam Advocatus novit cfle malam), adver-
farium ad tranfigendum inducere pofiit 2 negative cum
D. Struvio ad ziz. de psftul. th. 5. refpondendum arbi-
tror,, quiautique,quod alteri debetur,contra confcien-
tiam per transactionem fubtrahere,grande nefas eft,imo
dc tali Advocats tranfigente verum eft , quod Pontifex
in cap. liseras twas 13, X. de vefbit. fpoliat, ait , quod con-
“tra confeientiam faciens edificet ad Gehennam 5 alind
plane cft , (i caufa non notorie injufts, fed| faltem dubia
fit , nam tunc tzdiorum litis evitandorum causd pro
: transa@ione meritd Advocatus laborat, uti quogque docet
Hahn. ad 7 7ef. Parat. ff. tit. de poftul. in fin. prout Judici
quoque non irafcendum cft, fi faltem ob potentiam aut
malitiam adverfarii, parti pacem ac transa&ionem {ua-
deat ¢ nam cleganter Brunnemannus ait , 4d. /, in [um-
ma 65, §. 1. [f- de condiik, indeb, num. 14. ut munc funs
gemporas [apius calumnis cedendum eff,

B2 §. VIIL
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Interim quod de dolo dictum eft, non de vere fal.
tem , quique ex propofito committitur, fed & prefumte
intelleGum volo , ut etfi neuter tranfigentium doli vel
calumniz convinci poflit, fi tamen cximmodicalzfione
dolus prefumatur, prz(umtus ejusmodidolus zranfaitioa
aem calumniofam faciat : dolusenim exre, quinon excon- -
filio, & co tempore, quo negotium fit, adhibetur, fed ex
poft fatto, & ex nimia lzfione fupervenit L 36. f- de 7. 0,
12.§.3.4.5.6 7. ff.dedol.mal.except. 1, 8, §. 9. ff. Mandat.
quoad contraGtum infirmandum idem operatur, quod
dolus ex propofito, per ea quz notat Gail. lib, 2. 0bf, 147,
#. 11, Reinckingin enarr. L. fin. C. de pac¥, sum. 400. Coll,
Jur. Arg. lib. ff de dol. mal. 2h. 6. Heig. pr. 2, quaft, 9. 1. 16,
indeque ob enormi(fimam lafionem tranfalionem tan-
quam calumniofamrefCindi pofle, infra dicetur.

g IX

Adeo multisautem modiscirca tranaionem Dolws
committi poteft, ut fpecies fraudum omnes, quas malitia
fingere folet, recenfere nimis longum foret,interim ali-
quot Exempla referre non piget. I, Si Debitor quafiadin.
citas redactus, faltemut remiffionem debiti confequere-
tur, paupertatem (imuler, interim vel plerasque pecunias
occultaverit , vel merces pretiofas amoverit , & tantum
tamen hacarte obtinnerir, ut ex commiferatione cumipfo
Credirores tranfegerint,, dubium eft nullum , ¢jusmodi
tranfactionem calumniofam efle,& Creditores,uti & infra
. in
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1n effeftu dicetur, pofteaad refcindendam eam redte agere,
per b in fumma 5. §. 1. [f- de condiét. indeb. & I. 19, C. de
tranfaé?, vid, Brunnemann, ad (. 65. n. 6. &ad/, Majorems
8, & 10. [f. de pact, n. 10, Neque aliquidrefert,an cum
omaibus & fingulis ,an majori faltem Creditorum parte
tranfegerit Debitor , cum utique per hoc calumnia non
ceflet,quod omnes Creditores tranfegerint : nam &alias
quoque perinde cft, an major pats Creditorum faltem,
an finguli cum debitore pa&i fuerint , per . 8.6 10, [f.de
pact. vid. D. Lauterb. Differs. de pacto remifforio majoris
partis Credit, Wiflenb, ad ff. tit. de pact. thef. 38. Betlich.
p.2.Dec.137.6 part. 2. Dec. 240, Brunnem, add.l.8 & 10,
Plané fi Statuto cautum, ne tranfadtio majoris partis Cre-
ditorum minori parti przjudicet, pars tranfigens quidem
¢o cafu, fed non altera quoque de calumniosa tranfactio-
ne conquerendi caunfam habet, cum hzc ipfo Jure tune
tuta fir, Ita Jure Patrio Hamburgenfi parz. 1.2it. 43. art.9.
diferté cautum, ne padto Creditorum , alii, qui non tranf-
cgerunt Creditores, tenerentur, nifi dilatio faltem pacto

indulta cflet; verbacir. lec,ita fe habent. &g follgleichs
soobl Eeiner 9O1 deticn Credicoren, widet feitien guis
¢ent Willenr / den vorhabenden Beytrag/ unges
achtet fiepiclder andern Slaubigern darinnen
confentitent/ oder foic boch fich hre Schuiden exs
fiveckon / u belisben fchuiig fein / fondern him
fien freben/soider Den Debicorent fein Recht aufijus
5i0en / und Deflen Perfon su verfolgen/ es fare

B3 vann/
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Dantr/ dafi die andern Creditorest alle /- 0der Dot
S¥tehre-Theilderfelben/dem Debitorn ¢iti¢ Dilation
ouff cinige Sabr cingemvilliget bdatten /' auff den
Sall foll der wenigere THeil / jedoch obne einige
Abtarsung Shrer bey Den Debicoren anfiehendetd
Sdhulden/ die perftattete Dilation big auff fonff
Fabr/gegengnugfame Berficherung/aenchm su
Dalten fchuldig feyn, ;
g

Similiter I1. i quis liquidifiima obligationis fuz bene:
confcius, vel folutionem diftalerit, vel contra confcien-
tiam dcbitum co usqueinficiatus fuerit, ut etiamin Judie
cium vocaretur, faltem ut Creditor moleftiis,fumtibusque
litis perterritus, parte aliqua debiti remifsi , tandem tran-
figere cogatur, procul etiam omni dubio calumniofa
tranfa&ioclt, Enimverolicetgravistalicalumniicoram
DEO reatus committatur, & peena calumniofum Debi-
torem certa maneat, {zpiffime tamen ad hoc impium
calumniz afylum Debitores confugere, experientia proh
dolor teftis eft, & graviter atque pi¢ Vir Juris Confultiffi-
mus atqueinclytus D. Ahasverus Frit(chius conqueritur,in
sractaz.vondenen Schulden Siinden cap. 7. Sitien jum uns
billigen Bergleich wegen mangemder procefs-Koffen dringen
ift Siinde. ubi ita aic: S¥Tancher ift feinen Nachften
mit ciner geftandigen Schuld verhaffeet/Er affee
¢6 aber Defifvegen jun proces Formmen/ damit dex

_ander wegen SYTangel der proces- Koften/oder auf
) Berdruf / foeil Ex-nicht gevne hadery und rechs

fen
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ety svill/. gedtungen iverde / einien wnbilligers /,
%erg[ctd} ¢in 3w gehen/ und quid pro quo it 1ehs ‘
men 5 Oas iff aber an feinem Nadfien niche
redlich gebandelt = Es laufft fhnur ffracks iz
ver Chrifis Regel /7 Was du niche wilt / das
it die: Leute thum follen /- das folt du Jhren
auch niche thun/ wwas ein folcher STenfeh etivan
vadurch an Selde por Siiter gewinnet / das ife
verfluche 7 Ex legt es in cinen [Scherichen Dews
tel / dann ¢s ifi Dicbs » Geld / und fan b
nicht gedepen. s iff e {handlicher S
brauch oefs Vdchfren / denn die procefie 11 dens 1/
Cnbde eingefubret / daf die Serechtigheit das//
ourch befordere/ und cin: fediveder: bey den Seis”
nigen ge(c[)eﬁizet / niche aber liftiglich beraubet
werde. Gitliche Sergleichungemit feinem
Segentheilteeffen / ife Sue/ Shrifilich/ und
Loblich/ aber alfo dafi es mit Trerrund Neds
fichEeit gefehee/nichedem cinen sumunicmen
ven Bortheil / und denr andern sum Lerderberr,
Niemand vervoreheile feinen Nachfien im Hans
ol / fpriche der Apofiel / dann der HErrif cin
Rdcher iber Das alls, i
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Exemplo huic non multum abfimiliseft 1L illa (pe
cies, qui qui obligatum fe alterum novit,liquidum equia
dem non plané negat creditum, fed tamenrefragante con-
fcientia contra illud difputat , dum vel chirographum,
vel qualescunquealiasinftrumenti tabulas, in quibus fun-
data eft Creditoris actio , malitios¢ interpretatur, faltem
ut aliqua tranfa&io fequatur,  Eo cnim perverfitas ho-
minum_hedi¢ excrevit, ut ludum ducat fidem eludere,
& in {ecuritatem fidei adverfus fraudes reperta pofle de-
fraudare : Quin & interartificiafeperefert,obligationum
‘firrnamenta difputationibus rite perrumpere & infirmare
pofle , uti experientia do&us conqueritur Mevius part. 2,
Dec. 209, num. 2.  Enim yero ejusmodi callidd & mali-
tiosa interpretatione procuratam tranfactionem, proin-
juriosi & calumniosi habendam efle, tam certum eft, ut
nihilfit certivs. Eleganter Cic. de Offic, lib. 1. cap, 10,
Exiftunt ait,etiam [ape injuria calumnii quadam , ¢ nimis
callida ¢ malitiofainterpretatione , ex quoillnd SUMMUM
JUS, SUMMA INJURIA, factum ¢ff.  Atque hue per-
tinct quod JCtus Paulusait 2z 4, pen, ff.ad exhibend. Noz
oportet Jus Civile (addo,nec qualemam%', ﬁrz'pturam) C=
lumniari,neque werba captare, fed quimente quid diceretyr
animadvertere convens,  Nam utigue veriflimum eft,
quod apud ante laudatum eloquentiz Romana Paren-
em /ib, 2. de Invens, legimus : nullam rem neque legibus,
meque [cripturi wlld , denique ne in fermone quidem guotie
diano , atque imperiis domefticss veite poffe adminiftrars,
Funmsquisq, velir verba habuerit , pectars , &5 won ad volun-
tatem ejus qui verba habuerit, accedere.
; g XIL
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Ut lucem huicfpecieiaddam,, non poflum quin
notabile callida interpretationis , qua calumniofam
tranfadioncm produxit , exemplum referam. - Erat
pais dotalibus, quaz Cajus cum Seja iniverac, inter

aliaita caurum: Solfedie Sungfer Brant Seja
vorihrem lichen Drautigamb und finfftigen
Ehemann Cajo diefe Iclt gefegnen [ undfeis
ne von ibnen bepden gebobhrne Ehelicye Leiz
bes-Crben vevlaffen / fo foll DevHere Drautiz
gamb Baben und bebalten/ allefeinecin
gebradyte / und thm in ftehender Ehe ange:
erbte / oie audy alle evfpavete und foohlge-
fwonnene Guiter/ besveg-und unbetveglichen/
nebft feinen Kleidern und Leibes-Iierungen/
undvaser der Braut / und Sie foicderumb
ibme vor und in wehrendem Eheffande verz
ehret/ Stem) alles.alsdann vorhandenes ge-
madhtes Sold und Silber/ Eleinodien/ und
insgemein all¢fabrende Haab/ Mobilia und
Haufgerath / s fen an Jinuen/ Mefling/
Kupffer / Detten und Bettgewvand/ Linnen
und R0(fen/ oder wie €8 éonﬁen einen Naly
| men




o (17 )w
men haben mag / deffen gatis nidyts aufbe:
{chicden/ es fen vov odet in fuehrender Ehe ge-
evbet oder evseuget) und darguaug dev Braut
geveidefien und gemwifjeften Guthert 5ooo.
M, Lubfch, Dicubrigen der Brauf Cuter
aber /fo Sie laut diefer aufjgerichteten Ehe
saeter/ fambt thren Slinodien an Seiden/
Linnen und IWllen/fo Sic bey Eintretung
oiefer Ehe cingebradyt/ follen ibren nedyfien
Crben und Freunden ticderumb aufaefolaet
oerden/ und ¢ ju Feiner soeiteren Theilung

erbunden e s Cum conftante deinde matrimo-
nio Seja pritss, & brevipoft Cajus decefliffent, uctiusqs
quidemheredes ad defignationé bonorum&inventarii
a&urmi concurrebant,fed maritiheredes,ctim fe plus de
defundtifacultatibus,quiin illis crat,(perafle viderent,
neceasinillofatudeprehenderent, uc exinde & quz-
cunqueille conjugioattuleratrepetere,& fimul dotem
“eacteraque uxoris illata,reftituere poflent, toram here.
ditatemoccupantes, verbapadtorum,haber und bes
balten/repugnante confcientid itainterpretabantur,
quafi ipfis ex integra communique hereditatis mafsa
illata Caji prazripere jusatque fas effet, etiamfi ratione
dotis & illatorum uxoris, hujus heredibus nihil refidui
remaneret. Sané callidam, perverfam, &4 pacifcentis
um mente prorfusalienam hancinterpretationem fuif
fe, quivis facilé videt,cum utiquenihil aliud jntende
‘ fing
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rint parees, quam, Ut pramortui uxore, maritus pro-
pria fua bona, aurquantum de illis fupereflet, dedt-’
&4 prius ac reftirucd dote , retineret, & praterca

| ex defunéz conjugis bonis so00. Liib. caperets nolo
hocplutibus demonfteare, cum J Cti Helmftadicofes;,
Francofurtenfcs, & Lipficnfes, defuper confulti ab-
und¢ id preefticerine: itacnim Helmtadienfes refpon-

deruncs {8 1118 Decano ; Seniori und an
bertt Doctoribus de Juriftert Facultat aufy
per’ Suvfil. Julivs Univerfitat u Helmfieds
vorgefente & fpecies, fampf beyverivabre
surnct Fommender Beplage jugefande / und
1iber Dic davaug gesogeue Jrage / foi¢ Die
iorte Babeti und Debalten’ biev ju vev:
ftehen/ & quid jurisfep/foann der eingebrady-
te Brautfchas voventhalten wird / sumabhs .
fenda Der Meantt in pactis verfprochert/ Do
Gt ben Tout Quitung empfangenen Braut:
fchag retticuiven footie/ hierst anchverm oge
alfer Redhfen de ¢onliietudine , 18- fecun-

| ‘dum ibterprétationem'omnium’ pa&orum

| ‘dotalium werbiitiden / biff bicher atich nod)
‘nic cvhoret/ dafdie AWpree Babin unb- e

 Balten] anders afs.de bonis propriis, non

" autem
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autermn dotis §it vevftehen find2unfere in Redyz
ten begrimdete N einung ju erdffnen gebeten
toorden / Demnady haben!IBiv obbemelte/
foldyes alles bey veefambleten Collegio mit
Sleif veclefen und fwobl exvoger/ Erfennen
Davauff vor vechyt: Aldietveilen @ nady Ab-
fiecben der Ehe-Fraven die Ehe getvennes
foird/ und der Drautfchas. nach allgemeinen
Kepferl. Rechten auffoes Weibes Erben fue
vuckefallet/ | .
- Loun.C.de Resux. ait.
und (2)indemangefirgten EheSarterdie re-
ftitutio dotis aupdriclidy verfprochen foor

oen /

©oldye Ehe-Jarter aber (3) ibre vers
bindliche Krafft haben/ _ '
- Statut. Hamburg.p.2.8.11.9.11.
und (4.)¢in uberlebender Ehe-Mann feines
vorbin verfforhenen Ehe: Frauen Heprath-
Guth nicht behaltenmag/twenn folches durch
gemiffe Convention pder ju Recht befiandis
gen leisten IWillen nicht beliebet tworden)

Liun.§.7.C.de R.V. A.

S




Sonbdern (5) in cafum deficientis corivens
tionis de lucranda dote, ‘der 1iberleheride
€he-Manti pro debitore dotis, und dos pro
realieno §lthalten / Dem folglich(6) fol-
cher dosnidhtmehi in bonis mariti iff / Nihik
enim in bonis alicujus effe cenfetur, nifi,
quod deduéo zrealieno fupereft
L.7z.infpr. - defnr.dos.
: Laj’p. §.Id de U, S. : 4
Abet () im dem bepgefirgten Ehe Iarter
nichtsmebr verhandeltoorden/ als dag dex
Meann/ auff dernr Fall/ dadie Frau vor Ibn
verfterber tourde/ Ex feine eigene Gither haz /
bers und bebalten folte/ eldyes padum (8)
nicht dabin su déuten) daf im Fall desManz ’
ne8 Gither five cafu five culpa ipfius iiyz |
ben verringert werden / foldhes an dey
Srauen Heptath - GSuthe (olte abgevehnes /
foerden, ' ‘
Simmaffett (9) maritus debitor generis
footden / im dem dos in pecunia numerata
inferivet it/ laut €he-Barter/ €in debitor
2 &3 - gene-
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oeneris abey (10) per cafialem rei interitum)

nicht liberivet wivd/
L. 23.ff.de V. O.
1ot C. [ cert. pet. 1
1ind () der Sehaden/ivelcher auf des Mai=

" 11e8 Nadylaffigieit entifandenift/ der Frauer

oder Deven Eeben niche Edumen gum Nadyz

el geveichen/

So halten Wiy Safi‘w/ baﬁ bie pactado-
ralia Feinen fiedern Berfiand haben/alsdap
derlest lebende EheMann nady bfterben

. feiner ravien/ feine cigene Guther / fo viel
. Davon nach Absug des inferirfenBDrautfhaz

ges und Frauen Cither ubrig fepn wirde/
babennnd bebalten/ und-foldhen Ubers Neft
ouff feine Crben cransterven Eonme [ dee
BDraut-Shas aber fambt denen andern in

:%aais doralibus. benabmten Githern dew

vouen Crben refticuiref foerdermitfien/und
pes Mannes Evbendefhalben auff den Werz
foeigerungs - Jall actione ex ftipulatu oDet

conditione expacto wobl mogen belanget

{werden/bon Rehts wegen.
Uby-
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- UbtEundlich @Biv diefes mit unfeen Fa-
cultat Snfiegel betriickenlafien/ So gefdyes
ben Helmftedt/den 24, Aprilis, Anno1690,

(L.S,) = Decanus, Seniortind andere
' Do&ores der Juriften Fa-
cultat dafelbft.

- Francofurtenfes JCti hoc modo ¢ uff den
Uns gugefertigten / hiebey unter unfern der
Juriften Facultat Sufiegel hictieder befind-
lichen Cafum, darnber unfeve in Rechten gez
grindete Delehrung gebeten worden/ Eracl:
fen Wir Decanus, Ordinarius, Senior und
andere Do&ores dey Juriften Facultat/ auff
ber Shur - Furfl: Btandenburgifchen Uni-
verfitat Franckfurthan der Oder/nad) gnugs
famer Crivegung der Sacyen vor Redht.
SHaben stvene Eheleirte geiviffe pacta doralia
atffaerichtet/ und davinnerin Cafum mortis
fich folgender geftalt vevglichen/daf/ Wann
dieSrauvor den Ntann vhne Leibes Erben
perferben folte/fo folledersNRann Baben und
DeBaltenalle feine cingebradyte und ihm ju-
i fiehens
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ftehende G3Nther betveg - und ufibeiveglidye/
nnd auf der Srauen Giifern annody 5ooo.
Narck/ dienbrigen Draut-Siiter aber/fo fie
sum Braut-Sdyas cingebradyt/ oderih bey
todhrender Ehe angefiorben/ ihren nechften
Crhen oicder aufaefolget werden follen/ da
nunsu ce(tdieSeau/ und 9. Wodyen hevnad
Der Mann todes verblichen/ und fidy befuns
oeit/ daf die Verlafien{dyafft fo grof nicht/
pafnady refticution defjen/ vas der Jrauen
Grbengebiihret/ des Mannes Erben Suter
{alvivet foerden Eonnen /o toivd gefraget/

Obnicht des Mannes Erben befigt ex
integra mafla hereditaria Defjelben Erbguter
porher aufsunehmen / und die nbrige dev
Sraiten Erben sulaffen? :

Nun fheinet soar anfanglidy foldyes
Denen Redyten gemag sufepn / toeil nicht alz
Jein de jureeinem jeden Marito frepfiehet/ fei-
nee Srauen Veelaffenfchafft su repudiiren/
und feine cigene Gouter ju repeciven/ '

Mev. ad Jus Lubec. P.2.tit. 2. artic. 12.

7
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Gonderraudy die pacta dotalia. folcdyes mit
fich bringen / in dem dafelbft in cafum pra-
mortuz uxoris dief¢ Ordnung beliehet/ daf
swerfider Brautigam babenund bebalten
foll alle feine eingebracdyt-und exivorbene G
tev/ nebft sooo, Marek von der Frauen dote,
pas 1ibrige aber foll der Frauen Eeben hine
fuieder aufigefolget uerden; Refiduum vero
illud cantum dicitur quod detraclis reliquis
bonis fupereft, : :
. L.ult. ff.in quib.canf  pign.”

- L.1. [f.quipotior.inpign.

Beil aber dennody 1) beFanten Redytens
quod foluto matrimonio uxoti ejusve herer
dibus competat a&io ex ftipulatu ad repe-
tendam dotem,

e O 297 de A&. L. Un. C.dereiuxor. Act.
2) Und alfo der Maritus ¢in debitor quan-
titatisi(f/ aded ut ejus periculofic dos, 1ta ut
qualitercunque confumta fit, maritus ad
ejus reftitutionem obligetur,

L. in vebus dotalibs 30.C.de Tur.dot.

D 3) fol:
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3) folchet geffalt aber/ dadic Jral s vt vers
{torben/ Sichas Jus repetendi dotem &il-
lata contra maritum ad heredes devolviiet
hat/utporead quosoninesactiones.ex con-
traétu tranfeunt,’ v R $ 1101
* L.Veteres13.C. decontrab. fipnlat..
4) und daberodi¢bona mariti pofteadefun-
i anderes gefalt nicht xftimivet fyerden
Fonnen/quam dedu&tozrealieno,
L.39.8.1.[f.de Verb.fign.
5) biewoieder auch nicht hindert/quod marito
competat beneficium repudiandi heredita-
tem Uxoris, maffer evin(oldyen Fall alle fei-
ner Srauen Guter hevau su gében verbur:
oen iff/ ' , R R
Carpz P.2.Conft.20. Def. 9. i
und Ean audy abeemablin ldyen Sall Mari-
tus ¢in mehres vot fein Eigen nidyt acdbten/

ol was nach Absug feiner Jrauen Cinge-

brachtesibrig bleibet. ~Shiv s :
‘S find 2Bix dev Meinung / Daf bes
Mannes Egben allesubrigeder Frauen Eins
. ' gebrad-
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gebrachtes nady absug dev jenigeh 5000,
Marck/ toeldhe dem Maritoin pactis dotali-
bus vermadyt / ju forder(t beraug sugeben
fehutdig fepn/ungeadbfet des Mariti Couther
padurdy vervingert foerden folten. Von
Rechts Wegen,

(L,S) . Decanus Ordinarius, Senior
und andere Dodtores Dot Juriften
’ Facultdt auff der Chut- Jistfil.
Brandenb,: Univeritat Frand-
furth amder Oder.
AR - Den26. April. 1690.
© 'Tandem & Lipfienfes ita < Linfer freundliche
Dienftesuvorn Erbaregute Steunde /- ls Shr Lns
Ubfdrifft ciner Cheflifftung/ benebenft ciner Stage
attgefebicte/ undunfeve Redits-Belehrrng davtiber 3u
bevidhtengebetlien/ Demnad evadten Wiv/ nad ficis
figer Verlefung und Erivegung devfelben/ davausy.in
Redhten gegrindet und aur.erfennen fipn/ - Haben
‘Cajus 1nd Seja, Al8 Si¢ einander gebeyrabet ciner ge-
wiffen Ehe-Bereding fid verglidhen / 1ud unter an-
erns e i g | il e
i aim FallSeiaor Cajum pline Leibies - Fy -
Benverfierben folte/der iiberlebende Ehe-Mann alle
feine cingebrade unb ookl gewonnene GSiither | be-
soeqlichuud unberwedtich / b feinen Kleidern und
‘Qeibeg Sierumgen/ 1und wag Ev dev Braut | ynd Sie
D2 Shin
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Syt Ginvwiedertmb vor und i webrender Ehe vers
ebret/ Stem: alles/aledenn vorhandenes genades
Gold und Silbser/ Kleynodien/ und ingemein alle faly:
vende Daabe/ Mobilia nd augtatl/ ¢8 fenen Zien/
Meffing/ Kupffer/ Beeeen/ und Bettgewandt/ Lin-
fien/ 1nd B iiflers/ oder voie ed foufteinen Nabien fa-
ben mag/gans niches augbefdeiden/ ¢8 fey voroderin
wehrender Gheaecrbet/oder craeuget/ und davsu auy
ey Brauth bereitheften und gewiffetten Guithern
5 coo, Mard haben foll / beliebt.  Nachdem nun
fidh begeben/ dag bepder it Elhyeleuthe/ und gwag die
Seja nodyvorihrem Ehe: Manne shue Kinder ver ffor-
Ben [ und davattf des Pianneg Erben cum beneficio
Inventarii der gangan Berlaffenfebafft fid) angemait

und inbie Poflels gefeliet/ hergegen hr/ alg ded AWei-

beég Grben/ dawider proceftivet/ unddi¢ refticution deg
sBrautfchages / ingleiden des jenigen / fo evielter
Krauen Jeit ffehender Ehe angeftorben / und auff die
65606, Mart {idh evfirecten foll Degetree/ wollen fid
jene bieraufeines teged verffelyn?

Obnun wobl erwwehnte ded NMannes Erben in
den @edancen fietien / daf Sie yu diefer BVerteige-
sing quect Sugehaten / fid auch difalls/anff oban:
gefithree Ghyeffiffeung beruffen/und dafii halten/daf
Rrafft derfelben/ Sie allerdings beredtiget vodren/
fidh a1t einet reticutione dotis & Illatorum 3t verfie:
Ben / ebye und bevor fie Caji Ein und Jubringen
fammbe denen verfdricbenenyooo, Mavek aupdev Pevs
Taffenfbaft genomimen / in mehrer Crivegung é %aﬁ

~ m




S by gleichtvoll dicfis alles suforderf befehicden/und/
weif foldyes aeit wehrender Ehe merctlidy gemindere/
wor alfen Dingen wicder ¢rfepet / und in vorigen
Stand gebradyt werden mivfke / dergeffalt aber we-
nig oder nidhyts verbleiben wurde / fo gu refticuiven
wehre/
Dempadaber 1nd diewweil in angesogenet Che-
flifftung gugleid) aud diefes: g
Dapdas Ubrige ander Braut Githern/ fo Sie
st Braue-Schuge eingebrade/ oder Jhr 3eit el
render Gl angefforben/ fambe ifren Kicidern/ o St
bey Antretung dicfer Ehe cingebradit / Jhtennedfien
Erben und Freunden wicder abgefolget werden folle/
enthalten/ hergegen nirgends gu Definden/ dag der an
des Mannes Vermogen itm Eheffand erfolate b=
gang det yon Shm eingebradeen Gittlyern von des
IReibes Giithern nady dem Tode wiedet ckfoset/ und
bes Mannes Crben gut gethan werden foll¢ / diefes
auch aug den SBortendes Ehegatters woraufffic fid
_beruffen/ dagnehmlich der: Ehe-OMann yuforderft feirte
vingebrachte und gewonsene Giither Daben 1nd be-
Halten (lle/ Feines yweges 3ut fdlicfien/maffen diefelbe
vou feinen andern/ alg von den jenigen/ fo alsdann i
natura pod vorfanden fipnwwinden/ verffanden yoer-
wetden mag/

So foyd audy Shr | alg des Weibes Erben/
dent flreitigen Draut- Sdas und wagder Seia fonff
angefforben/ inbalt der Eheflifftung vondes Mannes
GCrben/ ifres Borwendens ungeadt / absufordern

=3 ol
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ool Befuat /- von Redtswegen / UlrFundlich mit ‘
Linfern Jnficgel verfiegelt 1

Ordinarius Senior find andet¢ Docto-

M. A pril. res det Juriften Faculfdg in dev

A.usg0. Univerlifdt Leip3ig. &

Quam abfurda verd. & inconvenicns , quam Caji \

heredes faciebant, interpretatio fuerir, tantum tamen
illaeffecit, ut Seyz heredes ad tranfationem indudti,
heredes verd Caji grande per hanc lucrum adepti fa-
erint ; {ed calumniofam quoque tranfa&ionem efle
facilé judicabunt alii. i
§. XIIL ‘
Cum dolo, de quo ha&enus, fepe Mezuscon-
/s currit , & TranfaGionem xzqué calumniofam efficir,
/" dum qui juftiffimam caufam vovet , faltem majoris
mali evitandigratid , in tranfaltionem confertit, qua
in re talis quondam cafus contigit: Cum Titium Se-
jus in teftamento heredem inftituiffer, Mevio autem
legata rcliquiﬂ'ct , de horum validitace lis fuborieba-
tur, qux per tranfadtionem hoc modo fuitfopita, ue
legata quz prafentediccrant relicta, Mevio diftinétis
terminis exfolyverentur,  Cum extremo termino
quod reftabat erat praftandum , Titius ex probabili
causa tantam contra Mevium prztenfionem cflinge- ’
bat, ur, refiduo legati per compenfationem exftinéto,
Mevius grandis adhuc fummz dcbitor remancrets
Hic calumniam hanc bene animadvertens , confcien-
tia (ua,nihil fedebere, fretus, negabat quidem & per-
negebat creditum quod pracendebar Tirius, fed cum
: ab




abaliis;quos veré habebat, creditoribusad folvendum
urgeretur, & periculum cfler ne carceri debitoribus
facro manciparetar , tandem, faltem utacerbas, quas
creditoribusindebitores ftacutum locipermittir, mo-
leftias & injuriam carceris evitaret,ita cum Titio no-
lens quafi volens tranfegit , ,ut dimidia refidui legata
remifsd,alceram (aleem dimidiam acciperet, Enimvero
cumfaculcatibus lapfus & ad incitasplané redactus u-
nicé metu carceris tranfegerit, & dolus Titii hautob
fcuré eluceat , a calumnia hzc tranfactio abfolvi no:
poteft. §et X 1V,pe0 ‘
An IIL, Error quoque calumniofam tranfactio-
nem parit? parit omning , fed diftinctione opus eft:
aut cnimintantum, autin totum erratum eft; Priori
cafu, ficircamateriam , fubfiftic quidem tranfa&io,
fed omnino calumniofa redditur? arg. L. /i quod anrum,
22, ff.de¥. 0,  Sicircaformam vel{ubftantiam, tranf-.
aGionon tamcalumniofa, quam ipfo jure potius nulla
clt, idemque multo magis obtinct, fi circa perfonam
velintotum hoc eft circa formam & materiam erra-
tum fuerit. arg, L1s. . dejurisd, [ continins,137. §. 1./
dey, 0.vid, Barbof, axiom.l.s. cap,15. §.0, Paciuscent,1,
quafl.sg. Welenb, in parat, de tranfai?. 8. Sic cum
Sempronia ex primo & fecundo conjugio habens libe-
ros,nimioin prioris matrimonii liberos amore przoc.
cupata, nonfaleem fecundum maritum, fatis locuple«
temed permoviflet, utin privignos liberalicatis exem.
plabeneé multaexerceret, {zd &illodefuncto, liberos .
quos exiplohabebatfuperftices, difimulatis hujus di-
' vitiis,
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vitiis, novercz inftar e per dolofas lamentationes in+
duxiflet, ut per tranfactionem fracres {ororesque ute-

rinos, parvo faltem prcipuo contenti, ad fucceflios

nem patris {ui una admitcerint, dubitatum non fuit,

tranfactionem huojufmodi inter calumniofas referri
pofle, cum liberi pofterioris matrimonii ex errorc pa= \
ternarum facultatum, quasilli exiguas arbitrabantur, \
ac mater callidé diffimulaverat , libris rationum non ‘
prius infpetis, fraude matris indudi in tranfaionem |
confenferint, nunquam confenfuri, fi Paternz heredi-

tatis ftatum intgllexiffent
X V‘

Objectum calumniofz cranfadtionis aliud Com-’
mune,aliud proprium cft ; Commune,quodinalid quo-
que quz bona fide fit , cft res dubia atque incerta AR
- detranfact,de qua vel nunc lis eft,] vel moveri poteft,
aut faltem metaitar ¢/, cum te. 2. C. de tranfi?. hoc
enim juxta Gotofred. iz not. ad 1,65, §.1.1f decondicd. in-
deb. liz.5.aliosque clt, quod JCrusind. /65, §. 1. de con- |
dic. indeb. ait : quod tranfactionts nomine datur , licet ves
nullaid eft, lis nullamota fuerit, non repetitur : qQuanquam
ctiam verbo ¢ debitum incelligi queat, quafi Paulus
dixiffet, licér debitum nullum fuerit,dummodo lis fue- |
rit; coqs pertinet quod mox fequicur, nam filis fuit &c, ‘
cui, preefertim exd./;2, C. detranfac?. addendum, ant 7i- |
maor futwrelitis. Neque enimad tranfa&ionem qux bona
fide fit, litem mota efle opus eft, fatis eft, fi efle poterit,
& reusobidaliguid dederit,vel caverit, quia lismetue-

batur: Prout necjufticia necinjuftitia caufx principa-
lis




{is ad validitatem Transa&ionis attenditur,{ed T'rans-
a&ionem metu litis,ut ucde fao falcem,non de jure
futurz,bona fide fatam efle (ufficic. vid. /1, §. 3.ibi
neque enim transaitionibuscfl interdiltum fed fordidis concuf
fionibus. [ de Caluminar. Cacheran. Decis, 91.2, 23. &
24. Brunnem, Bartol. & DD.communitersdd.. 2, C,
de Transaét. Imo amplius, licctncqucmovcatur'lis;
neque metuatut, ' fitamen aliaratione res dubia & in-
certafit, ctranfigi fuper illa citra calumniam poteft :
Hinc fpem fideicommifsifub conditionerelicti, 'pro-
pterincettum ejuseventum, modico prx(cnte acce:
pto, Tran(aQione remictipofle , Imperatoresrefcri-
bunt,in l.1, C, de pact. . fideicommilfo 11, C.de Transaiz.
Hinc Tranfa&ionemabeo, cuifalariumannuumvel
vfusfructus reliGus eft , obincertum vite tempus,
quod rem aut quantitatem incertam facit, cum here-
defaam, validam pronunciat Ulpianus in £ 8. §. /¢
inapnos fingulos. [, de transact. conf, Hahn. ad Ve tit,
de Transalt Num. 5.ad verb.ves dubie, Vinn. de transal?,
cap. 4 §. 1. Equidem ad diffenfum vergit Zacfius ad i,
[f-de Transait.n.15.ves, ex alid causa, quam propeer li-
tem dubias, non tranfa&ionis , fed pa&imatcriam efle
ftatuens,verim fomnium ipfi obrepfifle non absre ait
Vinniusc,/,
§.XVIL
Proprium verd objecium , quodque vel maximé
T ransa&ionem Calumniosa efficit,eft lis fifZa qua nec
inreiveriratecft, necullomodo timeri poteft: item
ves per fe certa,de quanullum dubium vel periculum
E elt,
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eft, utut ¢ransa&ionis temporc dubia-altetueri vila
fucric: Quare, fi quis (ciens nihilfibi deberi, aliquid
terrore litis, ut ab e defifterer, quz tamen certd
necdejure, necdefato movenda erac, per modum
Transationis extotferic , per calumniam & vexXatia
new tranfegife dicitur, atque talem tranfaétionem,
infpecto exitn,nullam cfle,8 repetitionem dariPaulus
ind1,65.§. 1. de condii?.indeb, ait, add./. 1.§.°3, ffide Cas
lumniat. Enimverd tranfactio bona fide fieri debet,
ubidubitandiratio , vel ob eventum litis, velaliamiin-
certicudinem probabilis cft,quz fecus faltactt , vtue
decreto judicis confirmata faerit , pro Calumniofa has
betur, & nihil autoritatis continet,cum judicisDeere-
tum macetiam idoneam {upponar. Berlich. p. 2, dee,
2631, 54. Zoesadf. tit, detranfait.n.v7. Undeec-
jam Tranfadkio poft fententiam facta, pro Calumniofa
habetur , quia per (ententiam res dubia cfle definics
Leleganter.23. 5. 1. ffdecond. in deb, |, i canfa. 3. C. de
sranfact. juncd. |- v. ff. derejudic. utique i in rem judicas
tam tranfiic : nam fi per Appeliationcm,Rcviﬁoncm 3
velaliud remedium vis fententiz fuerit ufpenfa, et-
jam boni fide & citra calamniam tranfigi potett : L 7,
prine.el o de T ranfalt Steuv, adjf. vit, detranfacd. b,
s6. Rittershus, iz expofit. Novell, part. 10.¢. 3. #,8, Sed
& fi quis fciens poltfententiam & rem judicatamtran.
figa, forté ob difficulcatem impecranda: executionis,
pracextu Calumpnie A tranfaltione refilirenequit, nec
ullam conquerendi caufam habet, volenti enim &
fcienti non ficri calumniam, velin vulgusnotum efts

: bncmo




Lnémo.x4s.[f-deR.Ll.cum donat 34.C.deTranf.add Brunn,
adl. 65 :]f.detﬂﬂdiﬁ.iﬂdtb. 12, modo (ciens fibere poft
rem judicara tranfegerit,nam fi necefli tatc_com‘pulfus
aut arte perfuafus fuerit , vel dolus executioni rei
judicate moram fecerit, 7 ranfaitiocx alio capite Ca-
lumniofa redditur, vid. Barbofa bb. 4, cap. 44. axions,
22. Equidem fuperrecerta in L fi de certé re, 31. C. de
tranfiid, Tranfactio probari videtur, {ed infpicienti ap-
parctfacilé, per remcersam, non QU dubia non fit,
fed rem aliquam unam piwy disiay 5 DOD mpdypea diiroy
intelligi, dum tranfa@tionem non nifi ad eam rem, de
‘qua adtum fuerar, pertinere,Imperatores refcribunt,
-quod & Ulpianusinliquicamag.princyf.de tranfact.docet,
& plenius hac dercagit Hahbnius ad 7vef. 4. tit. Num.3.
1llud enimeft certo certius, Transactionem fuper rc,
quamanusex omni parte certam & liquidam effe no-
vityalterignorat,arqueadeo fuperlite ementita; & i~
&a; pro Calymniosi-habeti, pro-ut hinc Qarpzovias
lib. 5, Re[pon| 66, Supcr parerna hzreditate pupilli,non
pofletutoremtranfigeredocet, quia & haredem eum
efle; & pro qua parce fit, injure cercum eft; quod om-
nind in cafu, quo nulla probabilis lis de quantitate, vel
teftamento, vel aliisincidentibus qua:ﬁidnibus locum
invenir, admitcendumeft, Tametfiautem hodie, u-
biferé confusa funt padtionum & transactionum no-
mina,non miniis Transationcm quam pactionem de
re certd arque indubitara interpofitam, hunc ratam
efle, putent GraeneWegende legibus abrogs ad. 17, § 1,

1 detransaid, Autumnusconfer, du droiét, ibid. aliique :
E 2 &
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& Welenbecius cons. 7o, nmum, 12.{latdat; fuperre.ju- -

dicatd;non Transa&ionéiquidem, fed tamen amicabi-
Tem eéompolitionem valercscaute tamen hac fententia
accipienda; 82 nonabs re.Brunnemanno ad L. 7. ff. de
Transalt. n, 1, periculofa vifa efty nam ne eludantur le-

ges,maxime cavendum eft,
§c XVI[.

Ceterim etiamfices fuper qua tranfadtum, fatis
‘incerta, dubinarque litigiofa fueric, fi tamen five dolus,
five metas, five error ; juxta ea qua fupra di&ta funt,
-interceflerics autalids iniquitatem transaltio: conti~
‘neat,calamniofa hzc'omnino redditur sidemqueeft,

i foleninitas juris in transactione negleéta, v. ¢, fi de

controvetfiiis, quz ex teftamento (quo nomine co-
dicillos, ‘& quamliber ultimam::voluntatem' cum
Cxf,Gratlis de Transaét.dec, Rot Rim. 2, ¢ Lacterb, ad
#ir. ff. de Transalt, th: 19:1 compledor ) feu fcripeo’,
feuntncupativo, juxta Bachov.ad Treutl. vol. 1. disp. 7,
#h. 4 iz, G Struv.adiie, (f de Transacls th, 57, oriun-
furstenore volanratiss' vel ex verborum infpeétione,
vélretlium depofitjone, autaliundelnondum cogpiro,
‘conteal, 50§, vl 6o de Trapsact o 1i§. 1 ff. quemadm,
teflam. aper. 135 §03 fF. ad S¢E. Trebel.d, ult, C, de reb. cred,
vid.Brunne . 4d/is. f. de Tranfact.Carpzov bib.6.Refp,
12 vel deannuislegatisqua piislocis & hicitis Colles
giis. func rehéa, mon iconlticuto perpecuo,& (i ficis
cnteredituy quid fifcalibus debitis oneratus non’_ﬁt,s‘;




ad minimum quartam partem puriredjiusfiperet , &
Qqui nunquam alienari potuit, nec {criprurh actisque
intervenientibus , contra /, 46, §. ulz. C, de Epife, &b
Cler, Vel fide alimentis futuris ultuma voluntate re-
liétis, citra Przroris autoriratem, contra /. 8. princ,
& feqq. [ de Tramsac?, transa&um fueric; Gum
enim Tranfactio ejusmodi ob formam legis omif-
fam vitiofa & nullius monentific, /, cum bi, 8. §. i Pre-
tor, ff. de tranfai?. |. traditiontbus.20, C. de paitis.l. 5, C. de
Legib. cap, cum dilecta. 22, X. dz vefcript, cap, quia propter,
4.2.X.deelect. cap, 1. X, de vebus Eccles. non alien, cap. que
contra. 64, de R. 1.#n 6. curnon ctiam Calumniofs dicas
tur ] maxime cum ad evitandam calumniam, v. g. ne
heredes dolo & fraude tabulas occulcent, ac inde lu-
crum captent &c. folennitates ill2 juris requirantar,
vid. Lauterb, ad zit, ff. de Tranfaci, thef 1o, Zoes
adeund.tit, ff. mum, 20, Brunnem. ad d 1. 6, . d.t. num,
#, 1.,& alias in co, quiquodfecit facere non debuir,
aut formamlege prafcripram (cienter neglexit, dolum
atque calumniam Leges prafumant. L zuzor qui reper=
torium, 7. f. de adminifty, tutor 1, fi procuratorem$. §. dolo.
o ffmandati. ! dolo, 41 f. ad L, Falcid, Menoch, de pras
fumit. lib, 3. prafume. Num, to Farinac. inpraxi crimin.p. 3.
quaft. 89.1. 92, & part. 4. confil. 6o. num. 18.Malcard.de
probaticoncl 4.95. num. 4 & concl. 531 num, s0. G 102,

Craveit.cors,193. num,2,"
§. XVIII,

. Formam Tranfadionis calumniofz, quod ateiz
net,habet cquidemhzcTranfadtio cumalid hoc com:
E3 ' mune,
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mune ,ut ab un parte aliquod remittatur, ab altera
verd aliquid detur , relinquacur aut promittatur, /, 1,
[fode Transaé?. 33.& 38.C.eod, tls. fed differentia {pecifi-
ca,quiabed,qua boni fide fir,diftinguaicur,in dolofa vel
iniqud, uticx definitione apparet conventionc refidets
Unde quemadmodum in Tranfa&tione non calumni-
of4, bona fide 8 cum dexteritate,pratéred animo pa-
cisac concordix ftudiofo, resgeritur, & urerque qui-
dem ex mutui & tacita ad invicem indulgentia fea
confenfu,juxta Ofiand, ad H.Grotlib. 2. dej, B.¢> P, ca-
pur52.§.26. ad commodum faum, ¢itra tamendefran.
dationem , injuriamquealterius, refpicit, St dif
dic Snatut 1nd Yt der Tranfactionen, Dagdie M=
£ol-Sraggetroffen / daro& recento aliquo verfal-
ven/ tnd feinem Theil der: Bovtheil allein gegonnet

md zudeiviefen foerde Wefenb. in parat. jf. de Trans-
ai?, num. 6. Ita quz calumnia laborat Tranfa&tio , dos

lum feu verum feu prxfumtum , & iniquitatem ex

arte unius ; ac lzfionem ex partealcerius continet, ut
feréaliunde melius, quod bona fide careat Tranfaétio,
sraefuminon poffic, quam finotabilis inzqualitas ac
}xﬁo {e prodat, arz, 1. omnes 17, §. Lucins, 1, ff. que in
ﬁaud.credit.l.ﬁﬁapcrﬂite.s-C.de dol. prout in terminis dos
cent Phil, Corneus confil, 124, num. 5. vol. 3. Carol,
Ruinds conf; 98-num. 2.4, vob. 1, 8 confil, 140, mm, 10+
werfic, necetiamvol, 4. Joh. Cephal, confil, 208, #nim,
9, ¢h confil, 210, B, 38, add,Vulcei, vol, 2., confil. Marp,
conf. 29, 11174 140, Honthem, 2, dearz, Notar, cap, 29,

701,87 o
§. XI1X.Alias
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Aliasfané;ucinon dolus, ita nec calumnia prae
fumitur, proindeque boni fide magis quam per cas
lumniam Tranfactionem fadtam efle praefumendum
ek, I, mierito, s, ff, profoc, b dolum, 6. G.dedol.mal, I,
quoties,23,§ . fude probat, | dolus : 104 infin, C.de refeind,
wend, Maximé verd hoc procedit, ()i Tranfa&io ad-
hibitis utrinque confanguineis,amicis , juriscon(uls
tis, atqueaded egregi® autoritatis, gravitatis , 8
integricatis,acfidei,tum terum & negotiorum expe=
rientifimisviris , interpofitafuerits hanc enim cits
cumftantiam tanti meritd cum aliis facic Cothmans
nus volum . Refponf. 5 3.num. 108, ¢ fegq. ut nifi ex ipfo
negotiogefto, & aliis ciccumf{tantiis manifefté appa-
reat, velconfanguinees, velalios quiintervenerunt;
ipfosdolum admififfe , vel calumniam lzedentis oc-
cultafle, ad eumque conniviffe , tranfaio pro bo.
ni fide facta,& irretractabili habendafit,Idemeft, (2)
fiipficranfigentes viri Nobiles, optima famzacfpes
&tatz probatzque fideifucrine, hosenimnontemeré
fufpicione calumniz onerandos efle,ratio fuadet?
Wefenb, pait.:.cmﬁl. 98. inprinc, Cothman. dii?, Refp..
53.1:428: Vel (3) i Tranfadtio longo temporis inter~
vallorepetita, aur,(4)proutfubinde fieri folet,novd
tranfatione firmata, & conftabilira fuerit : Nam in
quod exintervallo rurfus confentitur, & quoditerum
confirmatur , hocdeliberaté, &repenitusbeneque.

difcufs4, arqueadeo bond quaque fide fatum prafus. .

mitur : Pais, confil, 10, nuin, 5, & 7, & confil, 131, v0l1,
fiquidem

e b

e
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fi quidem geminatio ,uti ad contradtus validitacem
mulcumoperatar, pet Auth, fiveame, ¢ L, i mulier.22,
Cod, ad S¢3, vellef. Bart. inl, cum[cimus, 1,6, ¢ 7.Cod.de
agricol, ¢ cenfit,adcd ut vim jurati confenfus quandogs
inducar,juxta Card. Tufch. pra?. conclus, tom. 4. conclus,
28.1,50,8¢ Beroum,confil, 22,7, 7.l ita omnem do-
li,erroris, fimulationis , atque calumniz fufpicionem
tollit: uti pluribusdocent Welenb, parz, 4. confil, 194.
aum. 15. ¢ 16, Cravett. confil. 261 nam. 12, Cardin,
Tufch. dic2. conclus, 28. n. 75, Decian, confil. 46. num,
38,/ib. 2,8 in fpecicad Tranfactionem applicat Coth.
man. d. Refp. §3. 7.113, ¢ 370. féq. Prout etiam (5))u=
dicis autoritas doli calamnizque. prafumtionem in
Tranfa&ioneregulariter excludic, per cap. in prafentia,
X, devenunciat. ¢ c.ficut nobis, §. X. defent ¢ reiundic. 1 1.C,
deprad. & al. reb, minor I, pacta noviffima de Codl, pact.
cap. bone memoria, §. porrs. X. de elect, vid. Gail,
lib, 2. objerv.1.num 9. &10. inprimis jafon ad d, 1. pacta
noviffima. num.s. féqq.ubi etiamfi yjudex perverfus fu-
erit, tamen ejus prafentiam doli, calumnizque pre-
fumtionem excludere ait, quod ramen haenus, nifi
fortiores in contrarium prafumtionesatqs conjeGturae
adfint, admittendum arbitror,per eaqua in fimilitra.
dunt Herman, Goehaufen parz, 3, peric, Acad, 4. quafl.
23, circa fin, Arius Pinclliad . 2. Cod derefcind. vend.pare 2.
cap. 2. num, 21./¢q9.Bachov. ad T 2. vol. 2. difp. 2.2hs 10,
Uiz, a. Simoncell, de decrer, 1ib, 3.1t 7, num. 4.
- §o0 XX

E contrario i (1) clam;amicis arg; arbitris remotis
; tranfactio




tranfatio fueritfacta, non levis calumniz prafumtio
ocitur: arg. b non exiffimo.s 4.ff.de admin, tutor, | o, [ de
vit. mupt. l.uxor 7. Cod. derepud. cap.1. X.de rlmdefl.dfjpms.
item(2)fialter tranfigentiil inftrumenta,raciones, & a-
liaad Tranfa&ionem neceflaria occultaveric , vel 3)
ftattirei, de qua lis eft,v,gr, hereditatis, ante non bene
dctexcrit,prout tranfactionem,qua mater mariti{ui fa:
cultates,ingratia liberori prioris matrimonii diffimu-
laverat, calumnid laborare fupra§., 14, demonftravis:
facl, tresfratres, YIS a’epac?. L fiquisaffiemaverit, 9. §. 1. &
2. ffode dol, mal, 1, 3, ¢ 1, fub pratextu, 19, C. de tranfact,
Ba}ﬁhﬂmp. in Radic, clanful, cap. 10, num, 18, indeq; Me~>
viuspart, 4, Decis 31, vitrico cuidam, qui ante tranfacti-
onem, bonori ftatumbona fide non manifeftaverar,
cumargumentumejusaliquale,exrepertd.una & alte-
rareindefignatione non relata, adefler, ctfi ille igno-
rantiam allegaret,fcu pofteademum reperea illa quas
omifla erant, diceret, juramentii purgationis impofu-:
ir,lMlud namquecertum eft, camerfi dolus atq; calam.
nia,utiinaliis negotiis, ita quoque tranfactione,certis
& perfpicuisargumentis probari debeat, per £, dolum
6. Cod. de Dol mal. Coll, Jur Argent, tir, de Tranfac?,
§/53. fi tamen fic probata non faeric, haue Racimre.
um abfclvendum efle ;, fi periindicia nontlevia:
doli fufpepetlus fic, fed juramento’ purgationis ifta.
diluendaefle , quiageneraliter verum cft, {ufpicio-
negravatan, juramento fepurgare teneti, 1 fim g, 5.
Cod. de jur, doms. impetr. ., 6.8, 4. C. de bis qui ad Ecclef,con
Sug.anth. jure novo, Cod,depana jtféif. quimale ud, cap, ;’
X.de
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X, de purg.can.c.fin. X. de jurejur. non obftante,quod dici
foletsreum, aétore non probante; abfolvendum efle,fiw
quidem hoc purgaticnem juratoriami nom excludics
vid. Boer. Decis, 86. 7.5, Mev.d, Decis.num B« Sane(4)
fiunus rranfigencium malz notx fufpeézq; fidet i,
facilis quoque doli vel calumniz fufpicio nafci-
tur , aded ut eo cafu etiam leves prafumtciones 82
conjeturasad probandam calumniam (ufficere arbi~
tretur Bavfchamb.inRad. clanfular dict.rapiio na14.¢52.0,
cumalleg, DD. Quid finoéturnotempore tranfacti-
onem fadam efle conftec? equidem tunc quoque five
dolum fiveerrorem prafamicum Baldo w2 [, de quibus.
- de lego1.¢5 in cap.porro.que fuit prim, cans, Benef, amitt,
& Gloflain/, ficumexceptione,$. 14 actionem. [ quod.mes.
cans. docet Bar(champ, ¢, k #nm, 18, quia noctis
tempus(h(pc&um dicitur, juxtailud, quimaleagi
odit lucem 2 can. pernitiofim. 25. cauf 18, quaft, 2. & te-
nebra (untaptz ad fabricandum failum, 4 5. . /i muli-
er. ff- deventr. infpic. {ed nifi graviores fufpiciones cons:
currant,ego hanc ciccumftantiam temporis,ad indu-
cenda {ufpicionem doli parii operariarbitror, quia, uti
Imperatores in/, non minorem. 20. C, de tranfac?.clegan-
ter refcribunt, nullum tempus bonam fidem atq; con-
fenfumin tranfa&ione repudiat. add. cap, conflnit 2 4.
X. de offic, ¢ pot. jud. deleg. ¢ ibi Gloffa ad verb, Te-
nebras, lir. b.Jalon.in Lmoref. d: fer.n. 12 & iwnd, I, non
minorem 20, C. de tranfaét. num. 3, maxime (i pericu-
lumin mord , & tranfactio ad exccucionem, qua
forte altero dic imminebat, impediendam , incer-
pofita

4
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pofitafuerit,namubipericulumeft in mora, neqs loci
neque temporis haberi ratio {olet, vid, Carpzov, ju-
vispr. for.p. 1. Conft. 29.def.x 6., 5, Moller. s, 3, fe-
aneflr,cap. 4.4, nnm. 4. /69,

5. XXI.

Ad Effectus Calumniofz tranfactionis venio,

«quos tum in perfond decipientis,tum deceptifumma.
tim confiderare operz pretium eft, Decipientem {eu
calumaiatorem quod attinet, potiflimus ejusmodi
tranfa&ionis effectus, (1) reatusin con|cientid coram Deo
eff;icum enim rranfigensalterifuum (uberahat,& lucri
contra prohibitionem juris naturz in /x4 f. de condict.
indeb,l.206. [f.de Reg. jur,, cum alteriusinjurii & detri-
mento faciat,omnind moraliter peccafle dicendus eft,
Non circumwveniatisaitiple DEus Opt, Max, Levie, Caps
25, verf, 17 quisqueproximum funm o [ed timiebis D Eum tu-
um, quia cgo Dominus DEusvefter. Imo talemtranfigen.-
tem, quiarem alienam clam & diffimulata fraude
contrectat, paruma fure (quanquam Agefilaus tefte
Menochio de drbir, pud. quaft. l2..caf322 #a2.calumni-
antesadhuc majori odio quam fures infeétatus fuc-
rit) diftare acbitror,& nifi reftitueric quod calumnio-
{4 Tranfa&ione captavit, d peccatoablolvivix potcit,
quia peccatum non dimictitur , nifirefticuaturabla-
tum : cap. peccatum. 4. de Reg. jur. in 6. Brun.
nem, ad I, 2, C., de Tranfai?, Klock. 13, confil,
482, mum. 680, Sed & (2) pene , calumniofum
2 F 2 tran-
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- tranfigeatem, obnoxium efle fentio : quanquatn enim

contra cjusmodi calumniatores , quique in ctranfg-
&ionibus alios defraudant, uc puniantur, raro agi
foleat, fed deceptus, fiquod. intereft confequatur,
vel indemnis fervetur, plerumque contentus fit:
Imo perverficashominum eousque excreverit, utine
ter artificia referat, fucum aleeri facere, pacto de-
fraudare alterum,, & obligationum. firmamenta di-
fputationibusrite perrumpere & infirmare, ut fi non
liberatio, faltem tranfactio fequatur : tamen quantopere
confeientia, funt verba Meviipars. 2. dec. 200, num, 2,
Reipubl. commerciorum & [octetatis humane , smo ¢ fingu-
lorum falutis , wthecomniaper bonam fidem unice [alva Jints
intereft talia non fiers mmreﬁ’rtijia;mbﬂﬂ, frandes 5 ar
zes, qua quam fideminfidam , tam inde omnia divina & bis-

manainfidafacinnt 5, nonefle impunitas, Wtique enim
P q

Reip,interelt delita non effeimpunita,/, f longims, §,

1. [ dejudic, i, Stichum, ff. de (olut, 8 cum calumnia , in

agendo ex excipicndo deprehenfa, ceu perfidiz &
impietatis fpecies mul&a, carcere, vel alio modo
punienda fic,juxta Mev. ¢sz, loc, cur calumnia in tran-
figendo commifla impunita foret 7 Optimé Brunne-
mannus ad l,ult ff,deCalumniat.ait,etfs per mille annos nems
de calumnia cffet punitus impunibile tamen hoc delictum pro-
prereanon redditur. Interim hzcineo, qui {ciens alte-
rum in tranfactione & per calumniam defraudavic,
verafunt, ceeterum fi citra propoficum ledendi,abs g
omnimendacio & fuco, lucrur licui ex tranfactio-
nere ipsd obvenerir, fruftra de . egcato & pacna qua-
ritur,




titur, cum intranfaltione quoque naturaliter, hoceft,
per mutuam & tacitam tranfigentium ad invicemin-
dulgentiam & confenfum, lucrum honefte intendi,
falvaque confcientia, modo non emnimodainzquali-
tas & enormiflima lzfio exfurgat,retineri poffic, ~ Fa-
ciunthuc quz eleganter tradunt, Barfchamp. 4,zrac2,

~€4p, 10. qu, an lafio in foro confiientia defendi quear. §, 3.
Dianer. de juflo verum pretio definiendo queft, 1. Ames,
decaf confcient. I, 5. cap. 2,num, 3, H. Grot. d2 1. B¢ P,
bib, 2. cap.i2. §.26. Carol, Molin, intr. de Comere, num.

172, Fr,Dav.Argent,adl, 2, C, de refcind, vendit,

§.  XXII,

Pratered (3) ad fervandam Tran(a&ionem
obligatur calumniofé tranfigens , fi , ut ferve-
tur rranfadtio deceptus urgeat: Ita enim Impera-
tores Diocletianus & Maximianus A A, & CC,
Antonino in 1, 30. Cod, de Tranfa&ion, refcti-
plerunc: 7; ranfactonefinita, comex partibus tuis magis do-
lum inteyeelfiffe, quam corum contraquos preces fundis, con~
Sfitearis, inflaurari. , grave, necnon crimininofum , ibi ef?,

Siquidem itajuseft, ficontradusmorbo laborat , is
quidem qui vitiosé contraxit, obligatur, id et , ftare
conractui cogipoteft,adinvicemalcer non obligacar,
etfi quidecepitfatisfacere ex (ua parte fic paratus;vid,

Prinee Inft, deautorit, tutor.l, Julianuss, §. fi quis 29, & §,
offerri 3. [f. de action,ems, Sand. Decif; Frific i, 3.ziz. 9D,
15. Imo quotiescung; negotium improbatuz,iltud,zs.

lentees, in cujus gratiam id cavecur, intelligendum
Fj elt:
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et : Lnoneominis, 14+ C, de procur, quia qua infavorem
alicajus indu&afunt, femper hanctacicam conditig=
nem, fiillewaluerit,annexam habent. L 2. ff. de L. Comse
wmiiffor. d.1. Julianus 13§ fi quisapupillo. 29. [f. de'alt. cmtis
Menoch. conf 1,20 aum. 13. & [eqq. Brunneman. add.
1, 30. Cod, de Tranfact. Namyetiam tunc, ubi contraétus
ob dolum caufam'dantemiplojurenulluseft, fideci=
ptus contraftum f(ervare quam jure fuo uti mavule,
decipiensnullitatem opponcrenion potelt . quiapro-
priz turpicudinis allegatio nemincm tueri foler,
Lmercalem. 5. Codydecondicd.obrurp, canf, I, i creditorilas,
5. C.deferv. pignor. dat. I, cum profitearis. 4 .C.de rovocand.
donat, cap, interdilectos. 8. X. de donat.vid.Hartm,Piftor,
Ith.1, qusfl, 23, mum. 3, Carpzov. jurispr, for.part.2 Conft
34 defo g num. 4o Zocs,ad tit, [f. de dolo malo num, 9.
Struv, Exerr.S.zl)cﬂzS. Inrerimita demun , uc dece-
pror tranfattionem fervet, deceptus prztendere pot.
eft, (i etiam ex fua parte implere tranfadtioncm para-
tusfic, coeteroquin contra pratenfionem cjusmodi
exceptionem doli zquitas {uppeditabic, quz aliquem.
cum alcerius detrimento & injurid locupletiorem fie-
rivetars maximé cum in cafu fimili,ne quidem pupilli,
quibustuitionem etiam divinitasduflicimpendi, ut di-
citur in can. defenfionis.2, diff, 87, meliorijurc urantur,
vid. Brunnem. add. I, Julianus, 13. §. fi. quis. 29 [f+ de
action. emt, num, S2. Locamer, ad priuc. infl, de autor 2
sutor, num, 6, Steuv. Exerc. 31, thef; 43. hac cautcla
prafuppofita, qui calumniosé tranfegit , tranfas
Gionipracise ftaredebet, quia alteri;quiinbona fide
: ver-
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vérfatus eft , nihil, quod tranfa&ionem infirmets
objicere potelt , fed rranfaétio , caeteroquin calam-
niofa; quoadipfius perfonam,non minorem quam res
judicaca autoricatem habet , £ #on minorem 20, C. de
Tranfact, & ne quidem Imperiali Refcripro , aut in-
ftrumentorum poftea repertorum pratextu , multo
minus peenitentid ipfius refcindi poteft: £ canfas 18, /.
[ub pratextu. xg. . quamvis. 39.C, de tranfacd, & arg. b 4.
Cod.de rejud, Quare (i controverfiam tranfaltione fopita
deceprorrefufcitare velit, non fali€ exgeprione Tranfs
actionisrepell, L cumproponas 21, C. de’pacd. . fignidem
excanfa,n4 L, fimajor. 36. L, cum propomas. 17, C. de Tranfalt,
{ed & actione pra(cripus verbis, ficonerata inhomi-
nato facka fueric Tranfaltio, veladtioneexftipalata ,
{i tipulavio intervenerit, 4eum mata 6. 4. fi profurnds 33
C. de Tranfact, veldenique condictione ex moribus , fi
pudum pactum fucrit interpoficam , ad exigendom
promiffum, veluralitedefiltacy ac tranfactioni pa-
rzat, conveairi poteric: vid, Coll. jur. Arg, a4 vit. ff.
de Tranfact num.35. (ﬁqu{/? LudWel. ad pvef parar. ff.
de Tranfait. Num. 7, Laatecbach, adtis. [f.de Tranfaid, §,
20.30. ¢ 3. Struv. adeund, tir. ff thes. 65, Cacpzov, lih.
5.Refp, 71,5, Quod fi peena ftipulationiadica fues
rit, inelettione decepri eft, fi iple decipiens tranf-
aftionemviolet, aapcenam petere, & datacondice-
cere, -anvero TranfaGioniinfiftere velit , namad u-
trumqueagerc jura p‘mhrbcnr. L promiffis 37.°¢ . pa-
étum 40, Cod, de Tranfact.yunct.lo1o. §. 1. fF. de pact.l. 4.
§. 7. [ dedol,mal, & metiexceptonifi posna cum exprefla

clau-




0 (48) ws 1‘
claufulaadjeafic, uc placicis ftare renuens, rato ni-
nihilonimus manente pa&to,pcenam folveret. 4 qui fi
dem16. 1. ¢& L. 127, Cod. de Tranfac?, auv tranfigens invo- ?
cato Der omnipotentis' Nemine , eo Auctore calu- |
muniofam Tranfaltionem folidaveric , tunc non tan-
tum peenam promiflam praftare, 8 acceprareftitue-
re tenetur, fed etiam infamia notatur, & pratereaage-
renequirsutique i maiorennis faerit, namminoren-
nes majoribus quoad obfervantiam juramenti qui-
dem,in Aduth, Sacramenta puberum., C. fiadvers.vendit, {ed
non pacnam periurii, @quiparari placuit./, /7 quis ma- 1
jor. 41. Cod. de Tranfaci, Brunnem. ad I, pactumso. C. de. ‘
Tranfait. num. 3. Goebauf, peric. Acad, part.v.per7. queft,

54. Richter. p.1.decis. 33. Struv. add, . ff. de Tranfact,
thes. 66, Carpzov, Prac?, Crimin, pars, X, quaft. 46, num,
19. Vinn, de Tranfait. num, 15,

§. XXIII,

Sed hi in perfoni circumvenientis Calumniofz
Tranfactioniscffectus funt :  circumventum quod arti
net, ille, ucftatim fine figura dicam , Tranfa&ioni
Calumniofz ftareregularicer non tenetur,  Quod fi
enim nemini dolus {uus patrocinari,, necullus ex de-
liGo a&ionemconfequi,vel conditionem {uam melio.,
rem faceve debet : L ne excdolo. 12, ff. de dolo malp, L. 3. ff.
de Tranfact- 1, is qui dolo.s 1. f-de vejudic Letiama$. 51 f. fo~
Intomatrim, I, cum poft mortem, 43. §. 1. ff. de admin. tutor,
certé eum quoque;quicalumniose cum aliquo rranfe.

git




git,jus fibiefficax contra alcerd acquirere non potuit,
Legiseft , non foverealicujus malitia,fed punire,nec
decipientibusfed deceptis fuccurrere,ne ullus doli fui
premium ferat. J,ita demum. 31.ffderecept.arbisy. Tran(-
attionisquidem magna omnino eftautoritas, fedejus
quaboni fidefir, Calumniofz idem robur tribuere,
fanaratio vetat: nam quo major Tranfactionis ; pra
aliis pactis, ‘in jure valoteft ;' co magis in illd dexcré
omnia; & citracalumniam gerizquum efts Ecquan-
quam ftricti juris negotiis annumeretur Tranfacio,
quatenus {pecialis,quz fic derealiqua certa , liteque
fpeciali’, ad alias non extenditur, /, quicom 9.4 de
Tranjac?, ctiamfi generalis ‘claufula’ adjeéta’ fuerit,’
omniaclleamicabiliter tranfacta & terminata, actoremaque ni=.
bil amplius abeo, cum quo agebat petiturum , I, fidecersa, 3t
Cod. de Tranfac?, 1mo ftrictiflimijuris hocfenfu Tranfe
actionemefle Cothmannus dicac, Refponf, Acad, 27, 5,
165. decaetero tamen, leges quoties quantum inter:
partes valéat Tranfadtio, mentionem faciunt,bonam
utrinque fidem adfuiffe, ‘econtra omnem fucum, do-
lum, metum, errorem, & quicquid bonz fidei re-
pugnatab fuiflc fimul diferté prafupponunt , fcilicee-
quianulli'negotio magis bona “fides’, quam Tranfa-
¢tidni convenit'; ‘quippe qu finem liti imponit; &'
concordia ftabiliatut ; interponiturs Hinc Impera-
tor Philippus in /. fratris tui, 10. C, dé* Tranfa?, notan-'
tera Tranfa&ionibus bmifdgintcrpoﬁds ; ‘non difce=
dendam effe ait; Valerianus Imper: in K Prafes provin-
die, 12. C. eod-iz, in Tranfactione ; uttum'de dubia lize)
s G fadta
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faéta,an ambitioseid,quod iudnbitare debetur, remiffume

fit, accendere jubet, Imperatores Diocletianus &Maa

ximianus, Tranfa&iones metus causa interpofitas ratas
‘nonhaberidocent in 4, interpofitas, x5, C, de Tranfalt.
iidem in /,canfas, 16, C. eod, tit. caufas vel lites Tranfa-
&ionibus legitimis ( quales utique calumniofz; non:

funt)finicas,Imperiali R efcripto refulcicari non opors |
teredicunt. In/,fabpratextn.19.C.d.2, fubpratexcuin-.

ftrumenti faltem Tranfa&ionem boni fide finitam. tre-
fcindi prohibent, quodfi vero {ubtradtis inftrumen-
tistranfigendo aliquis fuerit ciccumventus , actione
vel exceptione doli fuccurrendum cfle docent, In. A

cum ea 1, €, de Tranfac?, quzcunque in Tranfadione.
fimulate geruntur ,. pro infeétis haberijubent, ~Simili«

terin/, z9.C.d.2, {i Eryor circa rem , de qui tranfa-
&um, incerveneric , non nocere tranfaétionem re-

fcribune,  Etink 42.C. d, 2z, Tranfa&tiones de. falfis.
inftrumentisinterpofitas retrattari laudati Imperatores,
pracipiunts quibusaddi potelth, gui cnm 9,§.2, ffode,

Tranfait. ubi Ulpianus de eo qui in Tranfa&ione de-

ceptuseft, ait, quod non tam pacifcizur quam decipitur,
Do&ores quoque paflim,ut ut in omni paco bonam,
fidem tacité fupponant,. in Tran(atione tamen eam’

inter alia requifitanominatim requirunt, & quicquid

cidem repugnar, exularejubent. vid. Qoll. jur, Arg,,

2it de Tranfaction, the[. 27,ibi : excludst Tranfactio erro-

vem, metum, atque.dolum, & requiris bonam fidem G,

Cothmann. vol, 2, Refponf;, 53, num, 132, verbis 2 Tranf-

aitio tres comiteshabet , quod fuper vere dwbia & incertay non,

fiper

i



Jnper ementita, imaginaria, inumbrats, fiitisia & fulfa lice
acre it interpofita, & porro : e celebratafis bona fide fine do-
lo.Herm, Gochaus. Peric, Acad, pars, 3-  peric, 4.-quaft.
2.4, ibis wt bona fidesintervenerit, non dolus verus vel pre-

Jiimtus. \V efenb. inparat [, de Tranfac?,Num,3. Lauterb,
add tit.ffde T ranfad?.§.32,8 cormuniter omnes.Quare
nimis exacti, & rigidi juris obfervatores illi judices

dunt, quifimulac Tranfaio parti exponitur;ad con-
demnationem velabfolutionem properant, quafives
ro boni fideaadolo, ex crrore & ignoranter, an apers
te & fcientertranfa&um fic , parum referat, modo
tranfattum fit, ~ Utiquein caufam Tranfa&ionis pris
moinquirendum , & fi qua tranfa&ioni exceptio fuee
ritoppofita,cjus probatio injungenda prius,quam de-
finitivé pronunciandum eft,Inde] C&i Helmftadien~

{esannoi610. d.24. Dec, Burchardo 3 Veltheim re@e
refponderunt: IWitrdegedadter Kiiger / dageran:
gogener maffenin e hinc inde allegicten Bertrage
vondem BetlageenTiffiglidyhintergangen/ &c. dags
thunund evtoeifen/dafi davauFergetsen foll was redyt |
ift: ap. Habn, in obferv, ad pvef; parat, ff. de Tranfad?,
Num.8, ,

§. XXI1V,

Ampliareandeo quod dixi, deceptum Cala<
mniofx Tranfactioni ftare non teneri(r) Etiamfi  jua
diceimo a Principe confirmata fueric : Quanquam
cnim judicis autoritasutjam fupradiGumelt, fraudis
& lzfionis prefumptionemregulariter excludac, fi ta-

; 2 men
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mencontratium appareat , prafumtioilla parum pro-
derit, fed juxa naturam aliarum, prafumtionum ve-
ritati cedere debet, .quia quadexfciniquumeft; inu-
da iudicis confimationexquum non redditur figui-
dem confirmatio nullum novum jus tribuit , nec ne-
gotium confirmatum alcerac, fed contractum relin-
quit, qualiseft. cap. 1. X. de.confirm,usil velinutil.L. Ay.
velius: S, Teflamento: & ibi Gloff ff: de. Liberat. legat, D,
Stryck,de Cautel.Contralt.[eét. 2. cap, 4. 5. 31, & fei3 3.
64p, 7., 21. i Refpanfo.ibi:Atbey Detmrin actu judiciali dig
dxfio gwat nid)t przfumivet witd /devnoch wann.fel-
be liquido evwiefen twerdentan /) foldier actus sl
impugnitetwerdenmogen. Joh.Koppen,p, 1, Decis.58. .
agm. 22, Schrader. vol, 1. confil, 19. num.ao. Gail, lib, 2.
Obfervi1.nam.3.feq. Menoch. de [mj;)m 2.lib, 2, prafi7s,
N alq. pars. pofter.controv. lluflr, lib,3,¢.61.Sfore, Odd. de
veflius.inintegr.quefl,22,indeque denonnullorum cau-
teldpractica , quacontrahentibusfuggerunt, urpoft-
qnam contractus celebratus fuerit ,- judicem:partes
adeant, abcoque confirmationem petant ,quafi hic
fubfecutd, perpetuam contraétus firmicatem, habeas
necullusrefcisfioni locus fit, haud difficulcer judicari
poteft ; enimvero merito hanc vilipendit Gochaufen
peric. Acad. part. 4. peric, 4. quafl. 23. infin, quia cauteld
illd admifsa,facilé omania remediarefcifforia eluderen-
gur, cum judex confirmatione fua facilis fit,
, §. XXV. ;

- +Ampliatur (2) etiamfi deceptus juramento
Tranfadtionem firmaverit, prout cleganti Refponfo
: J&o-




J&orum Francofurtenfium firmat D, Setyckius deCane
zelsconsyadl, fect, 3. capa74 8410, - Enimverd caljs juraca
eranfadtio cui dolus , ‘metus ,-vel error caufam de-
dit, vera meoasgére; & judicio, quod tamen ad comi.
tes juramenti pertinet, ¢, ez Chriftus, 26, X, de jurejur,
detticuicur,dum deceptus, quid inrei veritate laceac,
velignorat, vel fi novit, liberé tamen in illud non
confentit, HincTranfaCtionem ex falfis inftrumentis
utut cum jurisjurandi religione fatam , retrattari
pracipiunt Imperatores Leo & Anth. i/, fide falfis 4.2.
C.de Tranfac?, & indiftin&é Tranfactionem juratam ,
fi dolus concurrat, refcindendam ede Do&ores fta-
cuunt, Gutierrez. dejuram, confirmat, Dol €37 BPe 30
€. 2. num, 21, Garpzov.jurispr, for.p, 2, Confl, 35. def, 2.
Hahn, advVefent. de Tranfact, num. 3., quiadolus in o-
mninegotio exceptus, Barbof, lib. 4. cap. 44. axiom. 1.
-8 juramentumalterius dolum purgare nequir, Sforr,
Odd.dereftit.inintegy, 2.24.0um. 44, Ubienimcon-

ftatde dolo, ibiceflat obligatio juramenti: L indubiza~

tisult.Cod. de non num, pecun, Setferus dejuram. lib, 1, cap,
26, num, 12,13.&" 14. Brunneman, add.lulz, C, de nos
aum. pecun, num.4., Zeeliusad tit, ff. de jurejur,num, 73.
neque jurisiurandireligio nequiflimis calumniantium
cupiditatibusancillaridebet, Matth, de AfHict, De-
¢is. Neapolit.220,num. 6. atqui ubi in contra&u dolus
adeft,ibiquoquein iuramentoadefle prafumitur,quia
iuramentum naturamadctuas, cuiadiicitur , fequitur,
Giphan, Traéd. de Renunciaty confil. pag, 158, Idemque
prorfus eft , fiquidem non dolus, error tamen, vel

G3 me-
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metus juramenti comes fuerit, Struv, ad sit, . de ju-
zejur. thef; 16 interim tamen abfolutione 4 juramento
deceptusopushabet,e, ffvero. 8. c.verum. 15N ¢ cumcon-
tingit 28 Xodeurejur.cap. 2.6 4.X.de bis que vi met, canff.
quoniam non peefona decipientisfalcem infpicitur,cui
cx errore , dolo,aut vi cjusdem iuratur,fedis qui iura-
mentoinvocatur, Deus, Struv.add, tit.thas, H,Grot,
de },B.¢ Plib.x.capi3. 0. 15, Plané, fi Tranfa&io Ju.
rata ex plend animi deftinatione , ac vera certaque
{cientid profe&ta, coetertim unice ob formam & (o-
lennitatem legis negletam calumniofa fueric, (nam
& hocfenfu Tranfa&ionem calumniofam dici poch
fupraoftendi) v, g, fi de alimentis teftamento relictis
.citra cognitionem pracoris , aut de controverfiis,quz
ex uluma voluntate oriuntur,non infpeéis verbis ul-
timaz voluntatis, mecdiante Sacramento tranfaétum
fuerit,aliud eft , talem enim iuratam tranfaétionem
refcindi , zquitasjuris Canonici non patitur, arg.cap.
cum contingat, 2.8.X.de jurejur cap, quamvis.s ,de pai. in6,
conf, Struv, ad d.iit, ff, dejurejur, thef 22, & Guti-
crrez dejuram confiym. Vinn,de Tranfact,cap,5.§. 8. ubi
banc communem efleteftacur,Lauterbach.ad sit ff.de
Tranfait,§.19,

§ XXVI,

Ampliari pt. (3)feiamfi T ranfa&io non verd, fed fal-
tem prefumti calumnid.(cil.cnormillimilzfione(qua
dolum exrevocant ) laboret, ut jam quoquefupra
paucis attigi, Quanquam cnim non jure faltem
Romano,fed & confuctudinarioadhucvalde contro-

verfum




vetfum fit,An Tranfa&io ob enormiffimam lzfionem
beneficiol 2. C. de refcind, vendis.refeindipoffit 7 affirma-
tivam tamen utroquc iure ego veriflimam arbitror, ut
ut hoc nihil ablurdius,R eiq; publicz perniciofius dici
poffe Anton, Faber lsb, 8error, pragmat, 1o, autumer,
Militat fane pro hicfententiaevidentiffima &quitas,
ucvelideo, iudice D.Stsyckioinufn moderno Pandec? ad
#t.de Tranfac?, §.22. eidem fandumfic: & nemulca
in tam folenni & famofa quzftione, quz Decifionc
Imperatoria indigere videtur , fecundum Match,
Coler. conf 8, num, 6, verba faciam, , eundem Sum-
mum JCeam ez, loc, faltem audire libec 3 itaverd ille,
Neceft, aity Tranfaitionesitacum incommodo {udiciorum la-
befactars :aut fruftraidafferi, cum Tranfactio inita fit [uper
redubia, iuhdc verd non poffe oftends Lefionem : Supponaenims,

ex eventu conftare liguidopoffede ipfalafione , foree ob reperta

doviter inflruments , qua lices per ¢ adrefiindendam Tran/-
actionem non[ufficiant , L9, CodeT; ranfai?, i tamen enor-
iffimam lafioncm manife b oftendant mserits Saccurrendum
Lefo: Manebuntergo valide Tranfactiones omnes , quamdiu
durat dubictas caufe de quatranfa@um : Hic ceffante ac lafio-
we g’m’viﬂi@i apparente, aliud dicendum, Atque hanc
fententiam/communiorem & praxi magis receptam
eletetancur Willenbach, ad/; 2, C. de refeind, wendir.
Mevius (aliasdiffentiensp.z dec.z45.) p. 4. Dec.30,8um.
8. & pi 4. Dec. 284..num.z, Carpzov. p. 2, Conft,34. def
14 num, 4 Heig: p. 2.4. 9. D. Stryek e, L - Arius Pinel.
hisfubtiliffimus Luficaniz Ceus,ad l, 1. C, derefeind,
wend. ¢, 4,8.15.¢, 4-#.15.ubi infummis Hifpaniz,Gal.
kLY 2 : L liz,
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Jiz,aliorumque locorum curiis ita pronunciari tefta.
cur. Alciatasinlidapud, ff de Verb, fignif. ubi plurics
prohac fententiain Scnatu Parifienfiiudicatum fuifle
refert, Hyeron. de Cevallos fpecul.aur. opin, commut,
contracommun.quaft.72. cum allegatis. At quid fi ju-
ramentum tali Tranfa&ioni acceflerit?nihilominus ex
capite enormiffima lzfionis refcifioni] locum relin~
quendum efle fentio, quiaubi talislzfio , ibiquoque
error &ignorantiaeft, & dolusex re ipfa comparatur
dolo vcro,ingcquc iuramentum relaxari pofle coms
muniter docént. SchurfF. cent. x.confil, num.2, & cen-
tur. 2.confil,37.nUm. 23, Gravetta Confil. 7. num., 2,60
3. Giphan, de Renunciaz. confil. 5. pag.159.  Gail. lib, 2.
obferv, 147,80, 104 Covatruv, inc. quamvis depact in
6. part. 3.S. 4 num.9. Joh. del Caftill. de. juram. Difp.
4. dub, 6. num. 14, Hare. Piftor ‘queft. 64 num. 72,
Imdctfi prazcer fimplex juramentum confirmatorium
Renunciatio quoquelxfionis enormiflima. Tranfatio-
niadjeétafuerit, lzfofuccurrendum eft: fcilicer quia
. ignoravitlzfus talem Izfionem intervenifle , ignoras
to juriautem renunciafle quis non cenfeturs /. ffmater.
19. ff. deinoff. teftam- Cephalllib, 1. confil.3« anm, 100,
Tuncenim faltem; i enormiffima: lzfioni . cum juras .
mentoreaunciatum,” non {fuccurritur renuncianti; i
(cienitiam lzfionis habuit. . Dunozet Decis, 126, 4 XLi
Sed etfiinterventu neceflariorum feu confanguincos
rumn T ranfadtio celebrata fucriz ;. fi ramen enormilli,
me alterater le(usfaerit,tecractari poteritviddCothy

man ol 2. Refponf S3vaumTI 1« b LT s
§, XXV
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§. XXVII

Non abs re autem enormiffima 1zfionis mentio-
nemfeci, quia enormis non fufficit. Namfi enor»
mis lzfionis prztextu Tranfactionem bond fide fa-
&tam tanquam calumniofam impugnare liceret, even-
turum propé, ucnullzunquam Tranfadiones inter-
ponantur , quz non fub lzfionis allegatz colore op-
pugnentur.  Quarefi quispiam reperiatur lz(us ul-
tradimidium juftz xz{timationis in modico, rata erit
Tranfa&io. Sinautem lzfio ultra dimidium latius ex»
currac in notabili quantitate, refciflioni locus erit : &
ita docent Mynfing. cent. §, obferv, 91. ubi Dominos
Cameralesin caufa quadamardud hanc diftin&ionem
approbaflerefert,  Heigius part. pofler, queft, 9. num,
28./¢49. ubijuxta hanc fententiam etiam extra Electo-
ratum:Saxoniz pronunciatum fuiffe teftatur. Phil,
Gorn: Vol. 1. cons. 160, ¢ 189. Decius, Cagn,
aliique quos allegat Pinellus ic?. coco num. 2.6. indeque
Senatus, Mindenfisin caufa §obhann SMeyers/ contra
Sobft Kuochenwwebel/ d.rz. Octobr.anni 1666, pra-
textuquidem'efiormis lzfionisa Tranfa&ione non ef-
{erecedendumjudicavic: ibi; dDag Beflageer der ant
16. Decemb. abgewidicnen 1665 3ahrs coram Com-
miffartis gettoffenet Tranfaétion i allen Puncten
und Slaufulen/ Ginwendengobngeadseet/ allerfeits
nad)sulcbcn f({)u[big : contra vero in causd rnan

Bodecter contra Denrich Brandhorft d. 30. O&ob,
. H anne
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anno 1657, ob enormiffimam lzfionem refciflioni fo~
cumreliquit, verbisy Basdi¢amic, Febr.anno 1653.
coram Notario & teftibus aufgeridtete cranfadtio it
ifirem Vigore verbleibenfolle/ big HermaniBode-
efer und deffen Sraw in vedyten:beftandig bevoeife/
dag fie beydereranfadtion enormiflimé lzdifet s telte
Crufioad jus Statutarinm Mindenfetit, 5, Decis 2, &3 Pla~

[/ néfitranfa&ioex dolo , metu, vel erroreprofeda

at§aded ex/é calumniofafuerit, ad quantitatem lxfi-
onis;, enormisan enormiflimafueric,, non refpicien-
dum' et , cum qualiscunque fufficiar,,, Illud.ad-
do, probationem lzfionis non ad: dubium:litis-evens:

' zum referendam efle,fiquidem ita probatio lxfionis. ,

nunquam concludens effe poerit., cum eventus.litis.
ﬁg_&inccrgi_@-m_ui , utnon:abs re dicat Heigius dic?,
queff.num. 27. (¢ perannos duodecim continuos cogni-
tioni caufarumin curia fuprema & intermediis fudiciis,
vacafle,nondum tamen vidiffe; exemplum ullum, quo
quis fe uleradimidiumin tranfatione lefum efle’, hac
quidem ratione, liquido comprobaflet : fed ad id ,
uodreveratempore tranfactionis competiiffet , pro-
batio Izfionisinfticuidebet , quofane modo , lzfio.e--
iusmodi, vel per teftes, aut peritosrerum xftimatores,
aut per inftrumenta’, aut iuramenti delationem bene
probari poterit, Carpzov. p, 2, C.34. Def, 1, nX.
Heig,d,quaft.g.mum.32.C [eq7-

§. XXVIIL' :
Sunt tamencafus , in quibus Calumniofa Tranf-
actio




&ioetiam deceptumobligat, utftareeidem debeat,
Primus elt,quem fupraretulifia decipiente pratendar,
-ut Tranfaltionem fervet, quia nunquam contraétus
ira claudicare debet,ut unus impleat ;alter non imple-
at prout §.22.demanttratil eft.Secundus ,ett in/, 3.4.Cod,
de Tranfac?. fifciensadverfarii dolam ex liberd volunzaze
tranfegerit: {ciens enim & volensnon decipitur,ideo-
quenccdedolo poteft-conqueri: 4 1.injin, if. de.aid.
empt,.3.8. 5. . de bhomine libero exhib, Nemo wvidetur
fraudarecos, ait Ulpianusin /,145 ff. de Reg. jur. qui
{ciunt & confentiunt: cjusmodienim tranfigens quic-
-quiddat vel promittic , donaffe incelligitur , prouc
Tran(a&ionem talem donationem Imperatores vocant
ind. L. 34. Cod, de Tranfact. quod adeo verum arbitror,
utut cum tranfegic, proceftaturfueris fe decipi, quia
proteftatio facto contraria eft, qua nihil operatur, per
caquelaté proponit Barbofa lib.14: cap. 103, axiom. 15,
atque hoceft,quodImperatores voluntin/. 22, Cod, de
Tranfact, (i major tranfegifti, ad vefeindendam T vanfactionem
de dolo conteftatio s hoc eft proveflazio, nonfufficiz, uti poft ali=
os explicant Brunnemannus w4 d.'/, 21 & Gorofred.
innot,adeandideg. lit:m. Notanterautem dixi , fi quis
{cicns aleerivs calumniam Jiberd voluntase tranfegerit,
nametfiquis , -quodflzderetut vel circumveniretur,
bene feiverit; itamen quodammodo invicus , aut né-
ceflicate ‘compulfus ‘in TranfaGionem -calumnio-
fam confenfcrit , hancomaind impugnare ‘poftea
poterit, idquod etiam probat Molina Tra&. 5. difp.
§§Genum.p.dum atcs Quando is:in cujus-favorems lata ofp

H 2 Jen-
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tentia queinvem judicatam tranfiiffety confentiret in Tranfa-
&ionem, ad[uam redimendam vexationem, quiaalter diffics-
liseft ac potens , nequeobtinere abeofacile poteft totum , quod
spfieft adindicatum , tuncinvalida effer Tranfactio 5 & poft
partems vi Tranfactionis obtentam poffet agere ad reliquum ;
fcilicet quia, utibene hunc locum illuftrac D, Stry- !
ckius in ufs moderno Pandec?. tit. de Tranfaction,S, 8. non
przfumendacftliberalitasin co, quiob malitiamad-
verfarii & defeGum aneceflariorum fumtuam diffici-

lem fentic executionem,  Tersens huic fimilis et , &
nempe quis {ciens qualitatem & a(timationem re-
rumnon obftante qualicunquelzfione tranfegerit, &
nominatim ex certa {cientid lzfioni rennnciaverit.arg.
Lipen.C.de pacl.cg cap.fupra hoc, §, X.de Renunciat, c. dilect;,
17.X.de for.compet. przclaré namque Imperator Jufti-
nianus iz}, 11, C. de reb,cred, abfurdutn cfle pronunciag,
-redireadhoc, cui renunciandum quis putavit,vid Co-
-varrav./ib.2.var refol,c, 4« Modo, ti dixi, excerta fCientia
.renunciaverit,ab ignorante enim lxfum efle,etiam ju-

.rato factam renunciationé,non obftare;ante i@ eft.
Demum quartus addipotelt ,. fi quisex fupind neglia
.gentia fud , crafsique ofcitantid ipfe fibi in Trans-
actionc grave damnum procuraverit , cum alter nec
doliineclzfioncm intendens omnia boni fide agerer,
Scilicet quia vigilantiam 4 contrahentibus requirunt

leges, nec, ut fomnolentis fubveniant, jura fcripta

func ¢ Cap, damnum 86, de Reg. jur.in 6. 1. 203. ff.

eod, tiz, Rol. & Valle confil, 72.num, 20.lib. 3. Gylman,

4.7 ot, 37, niim, 49. Exemplum cft in notabili cafu ca.
: . jus
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jus meminit Manzius Decss, Palatin, gueft, 4.6, ubi No-
bilis quidam litem movir fubditis (ujs ratione opera-
rum , & coram Commiﬁhriistranfegic » ut fingul
fepties perannum diurnas operas preftarene , poftea
ex infpedione aGorum feudalium apparuit , fubdj.
- tosad indeterminatas operas guumgemeffenen Fyon-
bicnﬂmbh’gatos olim tuiffe. Enim verd cum Nobilis
ille in proprii fa&i vel privatijuris iguorantia verfatus
fueric , quod melijus utiqueinquirere debuiflec, ata
que, feu eximprudentia, fey avaritia, nulla Patronum
caufz defideraverit,cum concra ruttici eribus juris pe.-
ritis (quiutique omnia bona fide egille prafumuncur,
juxta eaqua in §, XIX, dicta funt) inftru@iad eran-
Aigendum acceflerine |, precextu deteta lzfionis 4
Transactione non recedendum efle recté judicacum
elt,maximé cum etiam favorlibertaeis transactionem
iftam juvaret: unde nec ad verg calumniofz Trans.
- altionis exempla , hunccafum referre audeo,

§. XXIX.

Superelt ut Remedsa quibus adverfus Calun-
*niofam Transa&ionem decepro {uccurritur, - addan-
tur > quavelin Agendo confiftunt ve] Excipiendo.

. Ad agendum profunc pro diverfitate cafuum , (1)
Actio quod metus caufa 4 .l 35. Code Transaz. (2)
Condittio ob turpem caufany targ s, S.1. /. de ca.
Bumniator, Paulus Caftr, adl, 65 decondié?. inde, n3.
Berlich. p, 2. Dec, 263, 7, 29.(3) Condi&iomdébiri,
: H 3 tamctfi
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tametfi enim regulatfter quod transaétionis caufafo-
lutum cft nen repetatur , fi tamen Transactio vel
nonfubfiftac , velfubfiftac quidem , fedcalumniofa
fic , condicionilocum cffedocent Ulpianusin/,ele-
ganter, 23. . Condicl.indeb. 8cPaulus inl. 655.1. ffueod.
2it, vid, Brunnemannus ad d. I, 65.ff. de Condict, indeb.
wum. 10,6 feq- (4) Refticutioin integrum , & qui-
dem i crror fubfueric , ex generali claufula in L
ex quibus cans. major. Letfi, 26,5, iteminquit, ibi: quoties
aquitas &cs [ de Refbis, in integr. (5 ) Remedium/l 2,
Cod, derefcind. vendit,juxta Befold. conf 254, num. 5 4.
& Doéores fupracitatos. & (6) ceflantibus aliisme-
diis , Aciodedolo/ 4. & 19. Cod. de. Transac?. juni?.
1.8, 1.0 4/ff dedolomalo,ac (7)Accufatio falfi, /, 42,
Cod, de Transac?. Goll, jur, Argent.zit, de Transalt. §.54.
Atque eadem feré remedia decepto ad excipiendum
profunt , quiaquaad agendumcompetunt, adex-
cipiendum multo magis concedifolent , per caqua
legunturap. Barbos, b, 5, cap. 23. axiom.22. Undede-
ceptor , fiad praftandum , quod transactions pro-
miflum cft , agat , Exceptione doli , metus , in
fadumerroris , lzfionis enormiffimz &c.repellipo-
terit : Prout quoque fideceptusagat , & decepror
exceptionem paktivel eransaftionisopponat, hac per
replicationem doli mali removeripoterit; juxta/, Ig,
C.de Transact,
6. XXX, .
Sed quid ficalumniosd Transa&ionelzfus, da-
mni quod paflus elt, refufionem, nulloforté remedio
juris,
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juris Civilis confequi poffic, an adextraordinarium
denunciationis Evangelicz remedium confugere po~
terit? Cujus qualtionis negativamihi hadenus yee
riflimavifaelt , in qué & nunc fubfifto , poftquam
quoad hanc quaftionem, Lectorem Benevolum ad
Canis, in fumm. jur. Can,lib, 4. tit, 19. Donat, Vicent,
2r. de judic. aap, 6., tiz, 3. Gorofred. de jena zr,de Scto Ma-
ced; ¢2ineod, dedennnciar, Evangel. feﬂ. 4.09h,4.5.6.,¢5
feq- Herm, Schmidc Differt. inang, de denune, Evangel,in
hac Ludovicianihabiza , inprimis verdad Chrift. Frid.
janum 27, de dennncias. Evangel, per 2ot, ubiremedium
hocdcnunciationis Evangelica fupervacuum effe, &
nullibi inter Proteftantes receprum effe, bene often-
dit , remifero, Atque hic pedem figo , Deo Opt.
Max.pro conceflis hucusque viribus, fupplices
gratiasagens , cuific Laus & Gloria
fempiterna!

FINIS.
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COROLLARIA.
‘ |

SO Rincipes equidem Statusq, Impe-
YW v4s circafolennitatesteffamenta-
A& rias ubditorum fuorum, liberam:
. A3 difponends facultatem habent
| ip[os tamen Principes in wltimis elogits con-
‘ dendis 5 ad curviofams folennitatum luftinia-
nearum obfer-vationem reneriverins eff.
AT TR LR TRRT ¥ El s
.. \ComiremPalatinum intervitorio Status
Imperic minorenni Veniams atatis concedere
poffe.fine ratione dué;'ﬁztum eff.
Univerfalinm in Imperio Rom, Germ.
Legum vim atq, antoritasems: obligand; , 4
folo Imperatore dependere ,recte dicitur.
IV. ;
| Ut ut rationibus nonnullis s ut Coronam 4
| Pontificis manu petat, (umatg, Imperator,
wnlgo diffisaderi foleat, longe tamen pragnan-
| tiores adfunt , quantilem banc Coronationems
| Imperioeffecvincunt,  v.
Et Cafares Tudicii Aulici,e5 Cameraln-
« wasdictio afolo Imperatoreeft. I
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1 faricidas ultimo fupplicio quandog, recte
Animadvertitur. - V1L
SCroVelleyanoael Crv. Mulierem certis
faltem cafibus,nontamen indiffincterenuncia-
re poffe versus eftut ut praxis€gcommunis ops-
moreclamet. 0 VILL R e r

Quod Viglins ait\nusquam magis 41Ctss,
quam in legum extendendarum licentia pec-
cariyillud maxime adeos quadrat, qui plures,

uam quas Novella CXV: exprimir; exhare-

dationis canfas contramensem Imp.admiteiit,
1X. 310! 3TEL . AN

Exceptionem non numerats pectinia wl-
tra biennit metas minimé extends debere Inm-
perator quidem ait adhuc tamen velte dics-
tur,ctiam elapfo biennio eamlocwmbabere,

X.

De facto-quodam interrogasus squod o-
ptime novit, /ine mendacio refpondere poteft,
[e idignorare ; €5 fi; quiod [citdicit ; spfi ta-

“men non credendum,
XL Ak
Inflitutic in uno nummo plus valet,quam
Aegatum mille aucatormm. -\ O VOTI- |
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VOTIV A ACCLAMATIONES.

I ANGENBE CCE 7w grator Conatibus ! Ecey,
His merito fertum non Themis alma parer 3

Scilicet haud praftd eft Tranfactio mentss inigque ,
Qua 4 Themide id pofcis ; Sed 7ibi Jure datur,

1ta applandiz Nobiliffimi Dn. Candidas
i mox confequends Hongribus
S5 animitns
FRIDERICUS NITZSCHIUS, Ph. & U.].D,
- Com, Pal. Czf; Confil. Haff, & P. P;

s Lt ORI T
Przclarum multi nomen meritisue perenne
Novere Langenbecios,
His dignum Noffer (efe majoribus ardet
Probare Langesbecio.
Hinctitulosreferer, Musa applaudente, politum
Civem daturus Pazrie.
Etjam quid nofirum vetatacclamare Lyceum -
Ecliciter ! Feliciter !

Nobiliffimo , Ornatiffimog, furium Candiduto
limyg, [eribebas

JOH, NICOLAUS HERTIUS,
J.U.D, & Prof, Publ.
: e Vire
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R EDE
Viro Juveni Nobilifimo,
DN, GEORGIO LANGENBECK,
Hamburgenfi,

Honorum Doétoralinm Candidato Bene-
' : meritiffime
Fautori , Domeftico , & Commenfali fuo
Honoratiflimo.

X AEpe nibil alind intendunt , qui
52 Honores Academicos appetunt ,
W quam ut immunitatibus fruan-
V5D tur , €5 plebeiornm forte exemti,
pmrogatifwf quadam gandeant , parum cu-
rantes , digne an indigne ad Honores illos ob-
repant. Enim <vero uti non otiofadignita.
tum nomind , (ed virtwtum pramia, Titul
Honorifics funt , ita non nifi virtute atq, la-
bore vends,necnifipio in DEUM, patriam,
atgl, proximum ardore, illos pofSidere fas eft.
Longe alienum ab horum ingenio Te, Domi-
ne L ANG ENBECK,deprebendi.qui tales
ex Academia TOLI1A,¢5> Norico ALTOR-
FINA, Legalis fcientin profectns buc attu-

lift,




lifi , mihig, in Auditorio hactenns probafts ,
ut Nominis q&zoa’ Senatus Academiz Am-
plifsimus cum applanfis jam T ibi imponit
menfuram , ubi ubioccafio tulerit,impiere . €5°
Familie ad Te devivatam gloriam, itsdem
quibus parta eft modis , confervare, €5° glo-
riose poffe » €5 candide Te velle , angurer,
Quemadmodum  Confultyfsims DN. P A-
RENT IS wveltigia hocipfo landabiliter pre-
mis , ita Eidem de Te merito , Tibi vero de
Academici navigatione feliciter peracta, ex
_animo gratulor ,atg, ut itineribus , qus porro
meditarss soum lande perfunctis ,fofpites Tuos
incolumesq, » ipfé [ofpes atq, incolumis rurfus
faluzes , tum publicus in ampla ftatione ho-
nor, cum omnigend , qua in votss effe poteft,
profperitate Te comitetur a DEOQ f[upplex,
atq, ex intimis animimedullis precor.  Scri-

bebam Gieffe d. 1.4, Nov. Anno 1694

Tui Studiofilfimus

BERNH. LUDOVICUS MOLLENBECIUS,
]' UO D- Com- Palo fo- & P- Po

(i Apres
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APRES TourMeENT CONTENTEMENT,
& ceux, qui vivent vertuetifement,
; | feront recompenfés, 1l eft bien connu 3
*}) | tout le monde , & combien de peines, de
/ travaux, & de facheries eft aflujerty un
Etudiant; car fi je devois conter toutes les
difciplines, & mettre conjointement de-
vant les yeux leurs difficuleés , I’ y trouve-
| rois un Ocean,qui n’ eft point frayé & fort
)) f malais¢ & naviger , de forte que plufieurs .
’ | perfonnes & méme les plus capables , %
‘ qui au premier regard cette affaire femble-
i roit impofhbile , en feroient detournés,
~ L’ Artifan pourtanteft & autant plus cher ,
plus fon Arc eft difficile, de la maniere que .
les efprits bien timbrés, & les plus nobles
doiventérre excites & encouragésafacque-
rir cette {cience: car neft ce pas un noble
| objér, que celuyquitraitte le JCre? veuquiil
i ne manque point d' occupation , tantdt
‘ dans

)
29
59
29
59
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dans les affaires particulieres, tantdt dans '
les affaires publiques, ¢’ eft 3 dire dans cel.

les des Ele¢teurs, des Princes, & enfin de

I' Empereur méme , & de tout I"empire., ,_
Quelle chofeeft donc celle,qui foit plus .
lotiable, plus precieufe , plus agreable & L
lﬂusﬁhnaﬂmquedcconnoﬂhcbmnlegou-
vernement politique de fa Patrie , & de B
favoir appliquer les loix aux faits , & ainfi s
adminiftrer la juftice 2 O'but plus qu’ ex- o
cellent 1 Car ndrre droit donne le prix a
ceux , qui {’y attachent avec application,
ce qui fera auffi confers dignementavous,
Monfr. le Candidat , & ¢ eft § cette heure
qo'n peutdireavec verité AprEs TouRMENT
CONTENTEMENT. D’ autant que voicy
arriver le tems que vous fouhaitiez & atten-
diezavec tant d"ardeur,& avec tantdepaf’
fion , Geﬂé;xckntquc]etmnsnoub%
feclaircit, & A cette- heure commence |e
tems, qui vous fera voir votre agrandifle-
ment, ol vos vertus, qui vous [ont {i natu-

03 relles
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re“esjointesiices honneurs, vousdiftingue-

ront facilement des autres; cependant vi-
vez bien & heureufement, dans cette nou-
velle dignice,a vbire contentement & ala
e de toute votre fameufe famille.

_gloir

Avec ce pea felicite & Monfr. le Candidat
unCommenfalqui eft tant,quil vivra,
fon weritable Amy & fon tres hum=
ble [ervitenr

C. R. de WECHMAR
Francon,
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s alte Sprichivort heife : € Pfles
get fenh subrennen

Mas einne Neffel sp1ed ¢ i
sabrten Alters THUMD/
Sann fic faum aufigefprofit / gibe fic fchon st
erfennen
hr Eigenfehaffe und Abrt.  Dify fog
Ych audh mit Rubm

Bon
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Don Cuch tiein sochreer Freund.  Thr Hobe it

Cuer Sugend
Bon jahreer Kindheit an/Euch rahmlichf
fchon befivebe/
Aureh frets gefolget nach dern wabhren Weg der
Lugend/ :
Nach mebhr erlangten Jahren/ hat garniche
: angetlebe :
Ein foldher mundrer Ceife ey nicdern dicfer
: Crden /
Cr fchroung fich fiets empor ¢ Kan fahe
jedergeit
Wic febr Er fich demiihe / vamit Cr mdchte
; focrders
HicenechfF denn’ jugefele / dic Thr Vere
ganglichEeie
Alleins i Kinfren fuchen,  Drum Hat ¢s auch
gegliicket/ A i
Cuch oird heut beygeleget dic fhone Do-
tors- Ko :
Dic denn ifE su gedache / dic felbfE die Themis
fchicket/

Der Sleifi Dicr angefehret, b whnfche
Otk sum Lo >
(1
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Dt ettere S0H verdient. DerHichffe wollelegé
ur wohlperdienten Ehr viel Seegens volle
Sabr/
s muf in Curem Hauf ficts (chiveben entel
Seegent/
Bis Ihr fabre felig andort su der Sternen
Schaar.
SINie diefeim wenigen Habe des Heren
Dottorando jum gutigen Andeste
den mich fchonfien enefehlen und
vabey verfichan wollen /dafich alls
g¢it bleibe _
Meinies Hochge:Shreen und
febir ehreen Freundes
Ergebenfier Oicner.
J. W. C. FABRICIUS.
e T ) T Tt St e e O o T

SnKindvon gutemStam/fo gleich den Latees lebet/

Und niches als nur nach Xubim derE (eckn fich befrebes/
Oemift dcr Himmel hold / und fehieke Shim alles ju
Was feiner zabreen Secl bringt die gewiinfehre Kup.

Gy wehrefterLangenbect /weil Ibn fefymice diefe Tus

and :

Yind Er der alten Sseift (G febew inder Jugend/ :
Kriege billich auch anBeut den (dngft verdienten Lohn/
Sn dem Shn Themis sicre mit der Sclibreen Kron,

Diefes feste dem Heren Dotorando al8 feis
nem toebregefchasten Freund auf obligens
der Schuldigteit gldcProdnfchend bingu

3. A Rau von Holshaufen.
FINIS
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