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_niorum improbent pracepta,dummodo modus fervetur.
Ita FREDERICUS de MARSELAER i» £ gato Lib. 1,

~ NI mente , mendacium dicere , & fapienti aliqvando
“cenceffum fit , id tamen non in confvetudinem abire

SRR N . v
- PRAFAMEN.

Eritatem maxime ad conferva-
D) tionem “focictatis humana negotio-
rumq; civilium ‘conducere  omnia
STprobantjura, nec qvenqvam nifi men-
pe @te laboret negaturum fore confido: E-
~J)contra mendacium cun@a deltruere
! 'natura contrariorum evincet, Necof.
ficit ;qvod verum in loco celare qvandog; laudem me-
reatur,& fimulare disfimulareq; poflenec Politicorum fi.
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Diff. XL. cenfet,licere Legato necesfitate exigenteinver-
bis & a@ionibus qvandod;amhbigium efle; paululum 4
verd & re@drecedere, neutiqvam difcedere, diverfum
non adverfum cfle fine religionis honeftatisd; damno,
ut adzo artificiofumiftud fiveingenium five exercitinm
pid zeld & fcopé condiatur ¢ Sienim publica promovea-
tur utilitas ac innocentia fublevetur, non defitui excufa.
tione, Verumenimverd qvanqvam, ex QVINTILIA-
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ﬁébc'g;,ncc qvod"l cl’chcg;tb d1&um p'rotfih‘us‘ veritatem
infringit. Perinde ut PLATO alicubi fcribit, concel:
fum efle rectoribus civitatam mentiri vel hoftium vel

civium caufa ad communem civitatis utilitatem , reli- -

qvis non item , tefte BODINO- Method, Hiftor, cap. V-
¢r V. Ubi mentiri ambigug logvi verumg; celare , for-
fan nec absqve aliorum calculo; interpretor, prapri-
mis cum occuleatio veritatis in necesfitatis cafu incon-
gru¢ mendacium diceretor. - Sed hzc qvadrant tan-
cum ubi alteri non obligamur ad ea qvx occultari de*
bent revelanda ; Secus verd fefe res habet ubi publi-
. eum periclitatur commodum , ibi enim occultation
locus haud reliqvus erit. - Atqve hinc eft qvod menda-
.cium hon tantum jure Divino , ut patet ex Pfal 77+
XV, 2 ¢ 3. Brov. XUl 5. ac Naturali (everisimé fic in-
terdiGtum. 3 - Sed & moribus gentium deteftabile cen-
featur, indeds LL, Civilibus & Conftitutionibus Princi-
spum peena injungatur ,-aded ug & qvalibet negatio Ve

¥i punienda exiftar.  Maximé autem Legislatores gra- :

viter animadverti voluerunt , qvando delatus ex qvo-
dam- deli®o illud. prafra®é negat , qvod INFICIA-
TIONEM DELICTI dicunt. De hac dum in prafens
qvadam . pro 'viribus - ingenii conferibere placuctiq,
. DEUM Ter Opt, Max, devoté vencrabundus invo-;
- /¢0 5 & benevolentiz LeGtoris me

: commendo. :

§.1, Opti*
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Primé menet GVILIELMUS GROTIUS 51 Enchirid. de
Princfur. Nat.c.t mae A notsorsbusy inqviens, ad sgnots

pragr:ditndum eft e quirem aligvamexplicare vult; coy-.

* foquens efbyurin ipso quafi veffibulo flatins declarentur ce
veces, que [wbjectnms, de quo syaétatn snflituirur fignsfcent,ut sss be-
né intellettss, sotaprocedar difputasio. Ex qvd noftri qvod; officii
¢ffe judico . incuhabula ‘thematis hujus inveftigare,, ~ Di-
‘citut'itad; Inficiatioab Inficiars & hoc2b Inficias nomine defectivg,
‘qvod qvidam derivant AFacio,ut Inficias ireidem fit,gvod non fa-
&um cffe dicere; BECM AN. in Origg. Lat, Lip. deducit ab 7x
seonTind @ fands. ~ Lis fit penes Grammaticos;putamus tamion

2 pofteriorem’ etymologiam vocabuli naturam melius exprimere,

priorem verd elegantem qvandam allufionem ¢fle. Vid, CALVI-
WUS i Lexe jur. verb. Inficiariv s« = 0° ;
§. 2. Solerautem Inficidtio gvandods pro fimplici ufurpar
negatione,arg./.2. .4 ffde Except.lug.Cidefide Inflrum. Interdum
pro debiti , criminis &c.  negatione qva fignificatio cum in
disqvifitionem veniat, ex {ubfeqventibus-clarior apparebit, In-
tetdum 4 JCris cum mendacid; quanqvam hoc latius pateat, con-
funditur.  'Nos hzc aliis ferupulofioribus merito relinqvimuss,
cum uriliorafe ad manum dent magisq; neceflaria.
§. 3. Delittum natales fuos debere verbo delinguere ncmo
nifi HypfeA czeior negabit. Sumivero [qiet vox Delidi in latiori-
bus juris voluminibus mox in latiori,mox in anguftiori fignificatt,
Latg accipitur cum omnie maleficiumambitd fud complectitur, L.

ffde LLAupr.Ls.Sult.ff de pan. Angufté autem qvando crimini. |

_opponitur,L.2.§..C.de Vet jur. cancl. L1z S8, de edsl. edi&ts. De.
litum itad; erit vel publicum five crimensvel privatum five dels-
&um proprié diétwm. “Priws ¢ft qod; utpublice vindicetur, a-
pud cum quimerd gaudet imperid five poteftate gladii accufatur

& fpeciali lege notatur., . Pofteriusy quod & numerd publicorum -

judiciorum excluditur , & de qvb siviliter , pecuniasic ferd
_illiagere peffunt, ad qvos{pedtat perpetratumnonfuiffe,  Refert

. . qvoqvead privata deli®ta WISSENBACH.Difp.29.4d Ditit.de priv.

del.nay 2. Extraordinarin delitta, qva extra ordinem accufantur

pxnaarbitrid judicis irroganda; Kfinff.de priv., deb fin ffde furs.
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Solent

fons hac congerere, cum mensfic non de natur} & f{pecicbus delir
&, fed de Inficiatione cirea deli@a generaliter funita difgeptares
Videri poterunt pluribus DN: TABOR i Jurisp: Method. Part:
ﬁl:m.Part.]V.»'Seé?.l.tb.u. in éx3€o1s BICCIUS én Aurets Fur. Ci%
Jcﬂ.IV.n.uz'.WESENBEC. ad tit.C.ubi de crim. agi op&r:, n.2.[eq4

" §:4. Commode verd definitur Inficiatio Deliétis negatio A¢-
‘Istts gvod qw} cammaﬁt, velcommitti vidits & ad qvad ""ﬁﬁ””diﬂ?
uve teneswrs Negationem Genws nofltrz conftituimus definitioniss
non jllam qva exignorantid crafsa& invincibili oriturs{ed quz do»

16 ficrifolet. Notum enim eft voluntatem & propofitum facta di--

‘fringvere, /- ;3‘.pr.ﬁ?d¢ furs.nee fadtum tantum quzri, nee fadti {pe
&ari eventum,verum cavfamqvog; & intentioné faciendi,/1. §.3./°

ad L.(orn.de Sicars Error qVippe»qvi aliasconfenfum & volun-

racem excludit per furs ffde urisd L6 fin fide R.F- heic pratendi
iam in confesfione proprii fadti naturaliter exufats

neqv'it, qvoniam-
ignorantiam verd objicere illius gvod qvis oculis ufurpavit,dolum

iapit, & hine uitrogs castt pacnam mergtus, Nec caufari juvat (qV€

differentiqnoftea Jdefinitionis eftjnemingm ad proprium vel proxi=
“mii cooperari debere damnumi- Proceditenim hoe nifiad id cone
firendum arctiori qvodam obligationis vinculd obftrictus fit; Gum
verd melius fitpoenas luere & juftitia cedere,qvamin delinqvend®

crfayerare, moralis zquitatis ratio exigit cle@ionem damni five
malipanz pre elcdtions mali culpz, qvod inficiandd committi®

“ tu.Acceditdelicta pro incertis haberi, idcirco iniis ipvgﬁigaqdl‘

maximusponi dgbctlabor&inauﬁria, imo plerag; nifi confesho
" & teftimoninm accederet impunita relingverentur, qvod tames
_repugnat cxpreflotextuiin Lst. 5.2 fF ad L eAqusl. Quinctia®
_prior obligatio pofteriore non tollitns, priorautem oft ad{uftea-
‘gendum & magif?crat_ui obtempgrandum,qvam privato inhigndt{l,n

i ' Confideravimus definitionem,  nuac paucis, cenfide-
randmveniunt perfomequainficiari poffuns. Haud infcité nos di-

" uros arbitror, fi adferamusduas efle perfonas cgnﬁdc}randas' cire

ca Inficiationem deli¢torum 5 Remns puta & Tefterw, qrangvam ac
. Yanqve ssea

" prioriprius & magis foliciti ¢fl¢ debemus, De qvoeund; ero re?
: L PERRAITERR,

alidsa Dd.Delidtadifpefciin Ecclefaftica & Secularia, No- 4
minata & Innominata, Perfedta & Imperfecta, &c. fed noloinprz:
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‘confesfiodici poteft , de codem & Inficiatio dici. poterit, . Con.
‘fiteri ‘autem poteft ominisis qvimajor’ XXV. annis, minor enim,
_“gvamvis’ obligetur ex {ud confesfionc reftituitur in integrum,
L.6. §:5. [Fde Confef. Confiteri pqteﬂ* dominus caulz" non
procurator, tutorvel ‘curatory & L6 §.4. ff. de . conf. - Con-
feflio ejus qvoq; fubfiftic qvi errore noncftinductus, son enim fa-
tetur qvi erratin fa&d. Lz ffd.e. STRUVE, 8.3.C. Exercir. XLIF:
1h.23. BICCINS 1 e Auiress Jar CovFufts St Vinaz3. litFW., . Lt
in his omnibus inficiatio culpabilis exiftit. * Miner gvippe cun:
‘non pracisé tencatyt'ad conficendum, nec inficiandd delingyer.
MENOCH. ds eA7b fud.caf-268 MYNSINGER. Cent.5.0b(51.n.6.
‘Contratiam tenct opinionem CUJAC. (onfult. X1.per l1.&5 2.C. i
‘adverf.del.Procuratorem qvod fpectatipfumpro alid cuidelictum
imputatur confiteri non pofle, fed ipfum delingventem prafentem
‘¢ffe deberene judicia fiant cluforiayalids abunde conftac. Ponit ta-
tiven DN, STRUV. Exercit. Vil.2d Dn. 33 fimitationem qvandam,
pofle nimirim @ pecuniatic faltem agatur procuratorem admittiy
fecusin gravioriBus pnis obtinerc. Imo CUJAC. ad Nov.yr. nce
illuftribus perfonis liccre in’criminalibus per procuratorem age-
redicit,excepta a@ione injuriarumm. De ¢rrante denigires eft clare,

- 4vod cjus fiempe confesfio folitumnon fortiatur effetum,

§. 6, Difpefcimmus antem Inficiationem delii in Extrajudi-

' #3alem, com adhuc seus extra judicium confitutus; & abaliis ho-

minibus fide dignis interrogatus de delict6 illud diffitctur; & juds-
¥ialem , qvande.reus ficgat factum , cum in’ judicium deduétum

¢, Priorens quia tantum utqvidem alterd in teceflu non habet -

in prafens valere jubertias & majori cutd pofftriorem infpicierus.

Huec igitut obvenire confvevit, vel inipsd livis conteftaione, vel

Pt contefiatam litess, In'Caufis enim criminalibusperind®ut ci-

vilibus Litis conteftationem’ fieri debere ‘intentione accufistoris, °

Prolata interrogationé dein’ judicis & inficiatione:rei ; : colligi
potelt x L 13.C.ad L'jul. de adnlr. L. 305 ff-de Aceufas. L. 3.C, m
snira cerium iemp. Poft BARTOL in k1.§. accafationews. ff. 4d SGr.
n. STRAUCH ‘D juf XXP- e Aph- 2. WISSENBACH. Difs3.
ad-D. tis. de eAcenfir. . 32, SCHOTAN Bracef.judici Tir; de

: g’u}*ﬁﬁl WESENBEC. 4d igr‘. C:We Lit. Cant. . 40. videti merentur

+ i eont Soliciti funt Practics num fitem r¢@12 zous contcftetur

per
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pet verba; Nege' Hareara prouenarcanturs . Quidam generalem

hanc'niegationem in civilibusipariter & criminalibus.caufis prosr
{us admittere nolunt, jurisperditorum. fcholis non facrofancti jue
tis officinz hune tribuentes partum. - Alii «contra in civilibus pro
fatis firm & accuratd habeat, inttr qvos primum occupat lo-

* cum BARTOL: i LisnicsGrde LiC. 1.3+ " Imd WESENBEC. it

d 1.C. ri.43vdicit eximere’ réuin peena inficiationis, nec in aligyp
adverfarium inftruére, . Addic tamen nonfufficere femper in ¥°
niverfalibus gt generalibus, -item nec in criminalibus, Adeogve
;jllaNie meritd erit feqveftranda,. praprimis cum alind jure Sax.
cirea LG fitintrodudtumy: 1 Vid, eMagnifs Dn. MARTINL

Parrorine & Doftormews pi¢ devenerandus s n Colleg. Pract, MSK:

‘cap. XI.th:y. Dn. STRUVE Exerci49.4d-D. 18, 97, '
§. 7. Expediendaheic obiter etit qvaftio y num oﬁmjimn{f
negantis nulla Jit probatio. . adeogue onus probands femper. in. 4o
vemuelaconfatorern devolvatar? Solent hoe Dd. adfirmare pef
seltusinicap: Bone p3:de. Eledt 8 eleéty poteft. Caps , Quomam

| Sy deRrobass Loz Corddnd. 2offcody, _;Verumenimyero wnives

(atiateny hovomveextuuntinfringunt; CALV INusn Lex. jur-veré:
Pegare. S UNGEBAUER Exere, Fuftin.Xl.gvg.diftingventes in
1or Negativam puram vel implicem » qva non coarctatur, detet
minatione doci vek temporis, vel etiam alterius rei 5 & inter il-
Jam:cui fimilé ‘qvidiapponitur, ., Prior non debet probari . per
¢itstexe; - Rofterior vero quia aliqvam, yim adfirmativam in 16
continet; probanda; erity per. capaSuper bog 5. de Renunc. cap.£%.
senore yg.de teftib. @ asteft L1z C. de cont. & }b»}qii:t.]?;ﬁd_): S 1l
Inft: de inuts flipul. Gognata eft qvzftio de refponfione kci,’Nfg
ifs probetsirsan-fit admittenda ? Decidi iftam nervose MY
STNG. Gente IV iabf-so-csblens cam non modo admittendam ¢5&
fod 8 in-maximum sefpondentis vergere prajudicium s g pes

qvip

i scoufacon prabes, geminar probacionee, per teftes puta & i

confellionem 4 ficds fiycontra ipfum feratur. fententia y appele:

tionis.beneficio,ut confelum in judicio, privarie” Probat hoF

. periduzd G yorappel non recip.shigycir. Dd.. Atqve has qvE:
ftiones patreis expedireJubuit, qvd conftarct

Deliéti fub cxozdium litis Jogum invenis

o Inficidtio

PRy Ay e, e R SR PR - PRy

€is o PO @ P B3 0 Pt st P PP P et PP P Py P e gy P s e




§. 8. Cuprd jain judscsd latins graflari folet, & Pro tatione
delicti varios qvo?)ve'produccrc effectus , idd; ex Tubfeqventi-

‘bus clarius apparebit, Patet caim in qvecungs deli@d qvo con-

fitendum eft aliqvid -, Inficiationem fibi focum vindicare pofle,
delitorum antem cum mille fint formz & ingeniorum, juxta CO-
RASIUM #72, eMifielur.(sv.c.23.n 7, variare qvoq; eandem ra-
tione effedtiis necelle erir. Quocirca rem totam exprefss lege
nondefinitam judicis arbitrio meritd relingvimus, L.1.fde jur,
delib, interim qvid confvetudine moribusg; obtineat reticendum
non crit. Facit& hocad diverfitatem, gvod inficiatio prout de..
litum eftcui accedit illud geminet, namd; ipfainter ipfa numie-
ratur delicta & furto zqyiparatur,. ; ;

§. 9. Concedunt eqvidem Dd. & Moraliftz non femperte-
neri reum crimen commiflum confiteri ; utpoté fi judex non fit
legitimus & competens, nec fecundum juris ordinem de: crimi-
ne examinet eum,videlicetfi nec famd laboret, nec exprefla cons
tra iplum proftentindicia,nec femiplena prazceflerit probatio,qvo-
hiam nemo tencatur parere cum gravi {u6é damnd, nifi confler,
fuperiorem pracipere poffe,  Addunt, fi judex 4 feipfo litis in-
choet proceflum jabsqve pravid accufatione & faltem virtuali;,
Sit hoc & conftet in fud certitudine, qvod in dictis cafibus infi-
ciari non fit prohibitum, neutiqvam tamen ipfis concedere poflu-
mus,licerc judicem eludere vel amphibologiis & ambiguis verbis,
vel negando cum aliqva reftrictione & in bono fenfu ut menda-.
ciumabfit: Imo etfi, facentibus ipfis, communior & receptior fen-
tentiafit,reum legitime d judice interrogatum teneriin confeien-

- tiaaperté pronunciareveritatem, probabile tamen videri, reum

teneri , {ifit fpes evadendi, nec grave reip. infligatur damnum.,
Hoc exinde probant, qvia lex humana communiter non inducat
obligationem fub tam gravi periculo,ut eft mortis, cum qvoniam
ab orani humanitate alicnum videatur, iftum qyi convincineqyit
teneri arma fubminiftrare adverfus {e ‘qvibus occidatur, aut gra-
vem peenam, perpetuum puta carcerem, fube;}th; tum quia con-
feflio ut heroicusadtus pracipi haud gveat. Citdfle in prafens ex
iis {ufficiat BUSENBAUM 57  Medul. Thco[ag. Mor. Lib, Iy cap.
3-dub. 7. art. 1. GOFFAR C’ampmd.BMun. Bonacine verb. Rosw.

Verum
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Verum com his qvoad reftridtiones mentales 3 qvamplucimis ab-
ande fatisfadtum fit, earumds iniqvitas ad oculum detedta ,, nolo
hifee refurandis inhzrere.  Tolerari prorfusneqvit legem huma-
nam non poffe obligare{ubwortis pericul6 ', conftatenim vel ex
hoc unico contrarium,fi Principi {ummdpoteftate gaudenti con=
¢:ffum ¢ft dominium inbona & imperium in vitam fubditormm,er”

demqvoq; concedendum erit virtute wouoyeoias fub capitis pe-

nd poffe obligare per:leges fubditos. Nec abfonum videtur :!b
omni humanitate & charitate erga feipfum per confesfionem,li-

cet aliter convinci qvis neqveat, fe reum facere;patet enim ma-

jorem obligationem in for6 internd efle ad pronovendum bonum
publicum,qvam privatum,qvod fané qvam maxime juvatur fi d'cl'}"
@&apuniantar,  Utrum verd confesfio femperpro heroic vendi-
tari qveat actu admodum dubito,praprimis fi metu & vitormen-
torum eliciatur, cum 4 talia&u omnis exulare debeat metus. Pra-
cipiverd pofle confesfionem ficneme negabit, nifi principium pe-
tere velit. At hac as & wapsdo, : -
§. 10, Sititag;faccufatus coram judicio commiffum deli-
&um neget,videndun utrum atrox fitanminus; Num poena 1f-
ficiantis definita fit lege,an judicis arbitrio, qvod ut plurimum ob;
tinet;res fit demandanda ? Unicum liceat adferre exemplum,in gvo
lex exprefsé inficiatoris definivit panam,in damno nimirum inju=
rid datd,hoc enim vindicari confvevit L. Aqviliz adtione,& gvan-
qvam accufatus de hocin fimplum tantum tencatur, attamen cré-
fcere adionem inficiandd patet ex L. 0. prin. . de jures. S 20+
Inft. de Ation.§.1.Infl.de pan.tems.litig.nbi LUDWEL. .2 Acad”
verfus neganteni & teftibus convictum in dupfum procedit conde-
mnatio, L.23.§.pen ffoad L. Aqvil, L 4.€. eod.  Limitat hoc W"‘
SENBEC. ad d.l.C.n.36.inqviens, Ita accipiendum eft, fi in 3)3#5:

mods inficiatione perfiftandonce convincatur ,ant niff ex jure[urAnT
do adver[arii condemuetnr. Namds ante litem conteftatam impunc.

revocari pofle conftat, L.26.§.5.f-de Noxal, Aétion. Imo lite jam
conteftata fuccurri vult c./. minori, {cilicet ut pro confeffo habea=
tar, & ita in implum tantum condemnetur, Z 9.§. 2. ff. de minorib:
Lonf. CORASIUS ad t:z. Inft.de A g.exmaleficits.n. 6. 8

§) 1. Caterunt fi perprafumiiones & indicia d¢ ccfporc1 _d‘;j
. \ai

L;,
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licti confet; reus antemilled inficietur & inhocentenm fo yvenditer
ad probationes jurc prafcriptas demum defcenditur,  Sed antes
qvamdeiisprobationum modis aligvid afferam , oper pretium
' dnco qvadam de{ufficientibus prafumtionibus & indiciis,qva ina
, ficiatoriobjici poflunt, delibare. Fatentur qvidem Dd, indicia ¢~
jusmodinon poffc certd determinasi & demonftrari;nec deiis cet-
tadodtrina aut diftintiodari, fedidintotum judicts arbjtrid de-.
- mandandumefle, per Lig.princ.ffide Teffib. Perinde uti videre cft de
peenisa jure non prafcriptis in L. L.4r. D.de pen. Interim tamen
in qvantum posfibile fuit qvidpiam de his confcribere annif
funt,ex gvo linon femper tamen &5 63t T word prudgns judex
contra delatumaligvd ex erimine pronunciare gveat. Nam indi-
ciafuntaliis probationibus priora, & qvafi demonfirantia verita-
tem &adminicula probaticnum, L.5.C.de probat, Idcirco indagan-
gandum judici qvibus cum accufatus converfari fuerit folitus,praa
va enim converfatio indicium piabet, arg.l. 3 §. 2.4, de admin. ¢9
per.tutor. Confideranda funt loca,in qvibus reusvixit, namfecun-
" dum locornm varigtatem variare folent conjetura,arg. L,6.§. 9.1
de peen. Ingvisendum utrum inimicus fueritoffenfi , prafertim in
causd homicidii,cum pszfumtio juris fit,inimicum de inimic) ma-
1¢ cogitare & facerg, L.g,fide bis gua wtindign.. Eftimatio delati &
fama ponderanda eft,utrum bonaan mala,qvia gvalis qvisq; fuerir
fama talis prefumatur,arg. Now.go.c.0. Videndum qvogs, ut rem
brevibus expediam,eonftantia reiypallontrepidatio vocis & mem-
brorum ; vite prafentisftatus,an talia autfimiliade gvibus incul-
paturalias facere confveverir; an aufugerit &atinx&le{ubduxcric
poft perpetratum maleficium, Teftes qvog; funt recipiendi,fi ha-
beri poflunt, qvi deponant fuper commifso deli@é.nim ipfiscon-
ftet delocd,an in vid faGum fit,an de.nocte ; numipfi viderint,an ex
tami habeant. Imo {ufficit fi unus faltem teftis omni exeeptione
major atteftatns fuerit de yifuipfius adtliscommisfid; delicti.Plu-
raadhuc deindiciis & prafumtionibus f,uppcd_xtax?t BARTOL, ¢
Traét.de Quaftion. MENQCH. Lib. ILde Arbit, jud, caf: 270, &
Lib.1. de Prefumst. qu.gg. " 1ded fidehis fatis fit informarus judex
Prudenter & cantc reum inficiatorem delidti arguere poreft, quifa
fenuer confiteriad alia remedia pro ratione circumftantiarum ac-
: B2 cedére
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¢edere eads adhiberevalebit.Conf. Dn.CARPZOV. in Prax. Crim:
Part. 111 gv.120 € 1209 &. 00 re15. Peinl. SachyBe Ingvifition
and Adyts Proce Tie IV: Art.z. : ; £RIP
-§. 12 Modia. probandiveritatem potisimum {unt fubfeqven=
tes: (1) juramentum purgationss fi delatns alids integrae fit fam®
atq; delictum levius; autindicia,adfint licet, non fufficiant ad tof-
curam. Hoc fipraftare detretet pro eonfeflo habetur in delicis
levioribus, ‘perinde ut in aliis juramentis, L. 2.§.7.Cl de jairefs
propt: calum. dand. in atrocioribus recufatio indicium parit af‘i
torqvendum reum. (2.) Territio, praprimis i judex de'perjurio
metuat,aut id deli@i requirat qvalitas, indiciad; levioris {int mo-

fmenti, Namdj in hujusmodi criminibus qvorum peena non eft

corporis adflictiva, tortura commode decerni neqvit,attarnen ter-
ritio, qv plerung; per productionem carnificis ‘& démonftratio-
aem inftrumentorum quiz in torturd adhiberi folent, ficri confve-
" yit, additisinterdum tormentorum praludiis & ligatura mode-
satd. (3.) Tortssray atqs hac folummodo in iis delictis locum in-
venit ad probandum, qvorum poena corporis adflictiva aut capi-
talis cft, Lor. princff-de Quaftion.P. @, Q. are. 8. Procedit autent
fi crimen femiplene fiierit probatum,utpote per unum teftem vel
aliam rationem ; v. g- per indicia urgentia, qva'in 'confcientid o-
mnem dubitationis ferupulum ‘judici amoveant, ut hinc judica-
re qw"rmt_ac’cufamm effenocentem & calumniose foliim negare fa-
&um, L. 1. § 1. de gveft. L.3.§:.C: eod. Conf. CARPZ. Prax. Crim-
Phrt.;.qv.ué.n.s.fﬂ’ 81, U.I19.1.52,53. Dn.STRUV. 8.1.C.Exercit 49
7298« MYNSING.Cent.3, obfi s2. BESOLD. in Difput. de Proceff. -
dic. c,18. n.10. , L%
§. 13. QurunthicDd. strum delatus aligud ex crimine, fi -
Pud errore goodam Lapfins & mets induttin it confeffus revocare, rof
i ?Refpondent talem confeflionem fruftancam efle etiam fi fuerit
deliberata, gvoniam dete@d errore ad fententiam usqve revocari
posfic. ~In probatione verd errotis non ducunt neceffariam efle
probationem plenam per teftes dire@td contra fa&tam confesfio-
nem deponentes, cum fatis fit ope conjecturarum, prefumtionum

& indiciorum demonftratum fuifle;per regulam : Prefumsiva proc.
batio pro plena & concludents probatione favore defenfionts eft ha--
: _ " benda.. .
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benda; MENOCH:Lib. V. Pref.3. %.50.8 Preft48.s #.Lib 1. Pver
22.1.8. GIURBA Confil. XVLn. §:f2q.GVAZZIN. Defen (i Rear. z0.
cap.10511.8 12. CRRPZ. Prax. (rim.P3i qu15. 033 & $4. WESEN.

BEC. ad T7t.C.de Conft. pecun. n. 5oy~ ' I

§. 14. Adhibitgitad; femedid jutamenti purgatorii & terri-

* tionisjudexwulterius in levioribus progredi prohibetur delidis;fe-
cusin gravioribus,ubifi tertitione nihil‘profeceric & indicia pro- -

ftenturgentiffiima o ¥eceptd omnium feré judiciorny confvetudine
- » % ppeet § FEN » . » s v ® RIS AN TR 1 ¥ . -
peritorturd rem inveftigabit.Patefcit hoc'ex textli ‘exprefsd Edictiy

" Difugufti &P AULO FCr in L.g ffede goaft. eelatis Quafliones, iii-
- qVityned, femper in omni cansd & perfond defiderari oportere arbs-

trors  Et cum capitalia €& atrociora md_[eﬁcg'd'non aliter explorari€s

nveftignriposfintqvam per fervorim guaftiontst Efficacisfimas eas

effe adrequirendam veritaten exiftinmoy @ habendas cenfeo. ‘Qud ex
di&td tria requirt videntur qva tortiira viamaperiarit 7 (1) Caufa
criminalis & maleficiumatrocius. (2) Utde corporedelicti certo
conftet. (3) Indcfeétiialiarum probationum qvibus aliasiveritas
clicifolet, Unde & ed de re provifum in“gs, &. Qi ‘ars. 227 his'ver-
bis: Eg'ift andh’ jumercien/ daf nietrand anff cinfger Angeigung/:
Arawolhin Wakrzeidien sder BVerdadyt/endlich su peinlidier Straff
folverurtfhelletwerden) fondevn allein peinlich mag mandarauff fra-
den/ o die Anzeigung alf ferriady findenwiivde/ gnugfom 4ff.  Et
Hoc obtinet,ut dixi,fireus alids fufpectus prafradté neget,&aliis,

“probationibus veritas illumindri neqveaty Li.§.1. ffode guaft. l.12.C.:

¢od." Judicem enim omnia prilis experiri oportet’ antegvam accu-,
fatum corcurx fubjiciat In qvatitum corpus fortunz bonis dignius
nobiliusqveeft, in tantum judex in-caufis criminalibus cautins &
difficilius procedere debet,inprimisfi de¢ majori agatur przjudicio,
argl3.8.5.ff de Carbon. Ediéto, Cap. Ubi periculum 3. de Ele&.in VI,
Sed & dehoc fatis, AdeaturC ARPZ.{”m.‘v.C‘rim.P-; qv.n?.Pajim.
PeinlSadif-Zngvifund Acits Proces Tirz, weie =
615 Savin gencte, i qvidjudico,aé_hi‘m dc‘mﬁcmt’ore, ad
fpecialioranunc progrediendum eft 5 qvo autem omnem drakiay
dvodixy ‘evitemus 5 corifiderabimus reiim inficiatorem te-
ftib:(sjam convictum; deinde ncgantemin torturd & poftcandem,

dc denid; in ultimé fupplicii die & locd gartim perpetrata negan--

rem
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cem; pactimconfefarsyoeantem.. Do qvolibet pro ratione infti-
tuti PAUEA o VA SSAV D D n ) . ; .
§. 16. _Reys inficiator tefisbus:convifinsy non folim de'jure
communifed & Saxonicd ekecp_tioni)pxnpz viam aperit, & hoc ox
¢4 ratione, qviain jurg nusqvamutrumd; fimpl reqviritus, confess
fio pum_&;pxobgtiq,,ccd altesutrum rem confcit, . Optime ctiam
de hdgproyifum gecantum eft in NemefiCarol, Art.6y. cujusiphiss
Gma huetranfcriberc verba rei poftular necesfitas, qvzita fonants:
S der Betlagte nady gnugfamer Bewetfung nidye betesnen wolt/
fol thm angeseiat werden/dag cederMJechactibermicfen fey ob matk
dardurdy fein Befandsniif defto ehe audh erlangen Fdnge; D0 erdentt
saribernodimabls niche befennen wolt/ daf ce body/ .al8 pbftefiet/.
* guungfamubecmicfon ware/fo fol e nidye befoweniger der fiberitr.
fenen Miffechat nadys ofine cinige peinliche Srage verurehefles.
werven. . Nec.infcité hic diftingvit CARPZ.:n Prax.Crim. . 3.9Ys

116.11.34- inter crimen gvodinqvifitus diffitetur plené probatum &

femiplene probatum.. . Priori qvipps casitex mente Criminaliftas
eum teftibus convi€tus non minus condemnari poterit, ac i cons
Feffus effet, L16.C.de panss, Unde & inford Sax.pronunciaci folety
.c.incasfthomicidit: b wol Titius det Cntliibung s &e. nidyt
gaeftdndig (einwil/dieweiler aber dennod) durch dieabaehdree Raigen:
gnugfarm 1bermicfen / fo wied cr von wegen der atm _Caj'o {,cgangénm
und nbermiefenest Entleibung hinwicderum mitdem Schwerd pom
sebent qum Todebillidh geftvafft. . Qualeprejudicium recenfet{z-
pé laudatus CARPZ.d.Lm 45 Mlindobtinet {i crimen plené non it
probatum,aclicet plures adfint imperfectz probationes,tamen of=

dinariam reusnon luit penam, {ed extraordinarié qvandbq,; puni-,

tur,qvandods terfitus tormentorum inftrumentis vel etiam juras
" miento praftito abfolvitur, .Id qvod judicjs arbitrio committen-

dum eft. = Bafis potius extraordinariz punitionis ¢ft, qvoniam

duz femiplenz etiam probationes genere diverlz, qvanqvam ad

cundem tendant finem, in criminalibus non conjunguntur,nifialia

qvodq;adfintadminicula; Ponirus tamen & hoc didta adminicola
oportere admodum propingva efle, aded ut ex omnium conjundti-
encindubitatumrefultet indicium. Imo et adfi teftis integer
aut famapublica & tamen alia defint adjumenta, plura gvogves

ey g proba-
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ptobatie vera dici nonpoterit, fed femiplena vel prafumta, Erits
{c rei facies habere debét priusqvam qvis plene convittus,licetnon
confeflus, comdemnati gveat. Vid. MdgﬁiﬁDN.D{M_ARTINI »rr
Diisfert.de Inguifits Crimin, cap. P1.ns 8-13. BOSSIUS Tiz, de Care-
Vitl.n. 4 & 25 MENOCH. Liba.de Prefumt.gv.g4. ,
. S..17. Deinficiante in ipsa torturd conflirurs di€qviri folent
criminafium Dd. qvid obtineat, fiinterrogatus de crimine refpon-
deat, Teneatis me iit tormentis qvantum lubet; ac etiamfi ftarem in
' disdemper duo Juftra nikil confireri pollem, gqvoniam neqvaqvam
- pollutys funi obje&td crimine ; ficd; omnia diffiteatur; num ffatim
dimitrendus & relaxandus fic 2 Cenfent eandem non dimitti opors
tere,fed procedendum in tofturd cum tempore & afperitate fecun-
- dum criminis circumftantias & conditionem defati.Videtut eqvi-
- dem contrarium verius effe, gvum per tosturam purgata fint ur-
gentisfima indicia, gva cum fententii qvidam faciunt ex Crimina-
liftis, obfervari tamen confvevit in praxi, qvod, i tortus confiteri
_ holitin torturd, denud carceri mancipetur,fig;nova fupervenerint
indicia qvaftio repetatur. Pofitishisjudex praferibere valet ac-
- tufatori competentem dilationem ad probandum,fid; rets convin-
Cipoterit, licet perfeveraverit infui negatione, condemnare euns
dem poteritac fi tortus non fuiflet jnon fubfecut accufatoris pro-
ationcaliud obtinet, Ly18.§.1.fide gveff. Facithuc ratio,qvod ju-
dicis non fit permittere ut verz probationes aut urgentia indicia
Perinficiationem in torturd eneryentur, cum fic reum indiredte 4
condigni liberet p#nd, qvod tamen in detrimentum vergit reip,
g ubilterrarum Jus Civ.comniune & Canonicum viget, ibi con-
antis{imé delictum negans hoc confeqvitur, ut appellatio ipfi fal-
Ya & integra maneat. Diverfumverd jure Camerali & Saxonicd
lntrodudtum : i criminalibus enim caufis appellare gqvilibet pro-
ibetur, paucis cafibus exceptis; [iputacontra inauditum, abfen-
tem, indefenfum fueritfententia lata, &ec. Magnif. DN.D, MAR-
TINT in Colleg.Praét.cap.2i.th.7. Hujus autem difpofitionis maxima
c eflevidetur utilitas, qvod fic facilior reddatur reus ad confi.
tendum, reputans contumaciam fuam nihil prorfus fibi prafutu-
fmeflc, Sunttamen qvidamed in opinione, nec forfan incon-
8tua, medium heic tenerg tutisimum effe, utita reus ncc intotum
; abfol-




abfolvatur, nec etiam omning ordigarid afficiatur pand, & hacju:
gicis relingvatur arbitrid, motivel textliin L8 fF de guaffion. Ubi
tortuta efficacishimym ad probandum falutatur remedium,adeods
¢6 adhibité nil probationis amplivs fuperefle videtur; vel qvo
‘qvaftio res dirafir & corperibus maxime noxia,& prorfusab omni
humanitate alienum bominem DEO charisfimum animal, qvem
itaappellat ex Chryfoftomé GROTIUS //1.deF. B, 6 P.C.25. pnb:
tormentis dilacerare ; ac licet lacerato medela adhiberi poshit,nus-
qvam tamen hzc tollaturmacula, perinde ucvirgini corrupta ¢a-
ftitas femel amilla reftitui nequit, L.1. prin.Cude raprovirgin, Conf.
BARTOL, Traft.de Quaftion. MENOCH. de Arbitjud Lib.11.cals
273.69 de Prafumt Lib.1.gv.93.Lib V- Prafum.s.ng. Ubi eum quiite
ficiandd in forturd moritur innocentem prafumi debere, & it4
qvod adverfim cum proftabat omne ‘purgatum fuifle indicivm
cenfet. CQVAR[R_UVI\AS_PM&.Q%MP.2;.}7.?. CARPZ.Prax Crim:
PartIlLgu.izing, (639, & qu.a25. 5.7, & feg BOSS. Tirde Senten’s
7.68.(¢qq9. 8 Tityde Indic. & confid. ante tort, na31. ZOESIUS adD:
"il’ de 7?‘#'”'5’64’f)’,77': bor aail- vl 1 : s - ¥
.18, " Jamvews in tortura confeffius poff candem negans disqvi;
fitioni exponendus eft.  Firmum enim fatis & certum in praxiju;
“dicem reum ¢x confesfione per quaftionem extortd damnari pofler
nifi eandem revocaverit.  Siitad; reus tormentis fubje&us dum

tortoriniis pergit confiteatur {e commififle crimen ; mox folutd

torturd, dummod( dolores adhue durare videantur, vociferetuf
confesfionem hanc metl tortur fuifle expreffam ficq; candé revor
cet, tunc ex obfervantia fori;nifi nova urgentiads fupervenerint in?
dicia, neutiqvam tormenta repétuntur; multd minus ordinarid ad-
ficitur pzna, fed potius abfolvitur. Juris qvippeeft eaqva in con”
tinenti fiunt, inefle videri,arg.L.7.g.5.ff.de pact.L.qofde veb. creds
Deeft infupervariatio, qv ad repetitionem torturz {ufficit, & pu*
tant Dd.fi fiatin continenti pro'emendatione potius qvam variat”
one eflehabendam, CARPZ. Prax Crim.P.z qv.126, n.61€ 62. D¢
ceterd patefcit exL.z.cfde cuffodireor. non fufficere nudam confes*
fionem temporctorturz fatam,fed necefle effe ut candem tortus
extra tormenta conftitutusratificet, Reorum enim confesfiones
pro exploratis haud habentur, nifi in'iisdem perfeveraverint, casqi
PIS ALY FACuYI 200 po
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poft qvoddant temporis fpatiii; in qvo determinandd Criminaliftz
admodumfe torquent, comunitertamen viginti qvatuor herarum,
terminum ponunt; ad atta five ad Bancum , ut dicunt, juris ritas
habuerint:  Ided reus qvamprimum vires recollegit & 2 torturae
qvievit doloribps, ¢ carcere {qvalidioriin liberiorem eft educen-
dus, coramg; judice ac pari adfeffornm, qveis antea prafentibus
fuit confeflus, confeflaratificare deber ; & qvanqvam vix negari
pollitidemin carcere fieri qvoq; pofle, interim tamen extradocum
torturz &abfente carnifice commodisfimé ac zqvisfiméexpedic-
tur. Perfeverantiaverd reiidcircd reqviritur;quoniam tortura res:
eft fragilis & periculofa & qva veritatem fallit,ut dicitur in Z,1,§,,
23.ff.de gueft. Reus igitur elapsd temporis fpatio confeflionem ante
fattam revocansin carceré denud eft detrudendus atqveadexplo-
rationem confeflionis & variationis, qva pofteriornoyum ad tor-
qvendum prabetindieium, torturaiteranda erit, qva de re exprefia
extatfan@ioinP.@. L.eArt.s7verb. ©o der Sefangene dic vorhe-
Fante Miffechar [dugnet / und dock der Argwohu alf varficher / vor
Augenmdare/fo fol man ihn wieder in Sefangnif fihren/ und weiter
mitpeinlidier Frage gegen ihm handlen/ und doch mie Erfafrung
deeUmbftdnde alf vorfieher/ inallroege fleiffia foyn/ nads dem dee

- Srund peinlidyer rage drauff fichee.  Vid, CARPZ. Prax. Prin:.

P.1Lguaz6..38/iqq. UNGEBALER sn Decret. tit. de Confeff. n 13+
Dn, STRUV. S 1.C. Exercigs.n.100. BOSSIUS tit, de Tortura n 43.
BARTOL.sn L.uniws. g.reus ff. de guaftiom, LAYMAN, Theol, Mo-
rals Lib, 111 Tratt.6.capsi n.io.

§:°20;Brevisfimis hotandum eft qvid obtineat fitortus erro-
r¢' qvodamifedudtus crimen faflus fic, poftea vero melius informa-
tusvelad. {e rediens confeflionem retradet 5 & dicunt judieis effe
infpicerecaufas ac probationes erroris, & fifatis firma fint tortu-
ramrepeterc prohiberi.. Proftat expreflus textusin P, 3.£) d. ar.
57.ibizE8 rodredann daf der Gefangene foldye Urfadin feince $du-
gnens fiicroendet / dardurdyder Nidyter bewear wilrde juglaubon/
dafder Befangenefoldye sDEandenif aus Jrefal sethan / aledann
mag ber Nideer denfelbent Sefangenen ju Aupfibrung der Bewete
fung foldhes Srrfals su laffen. Hifce exverbis patetad oculum de-
fenfionem confeflo per srrorem conccdcré!am slles.  Imivolunt

gt : Dd.
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Dd. ratificatam qvoque confesfionem revocari poffe, dummodo
error probetur;cum neqve confesfio fuis deftituta fic defenfionibus
& plurima contra candem excipi qveant. Conf. CARPZ. d. L 7. 43
GVAZZIN. Defenfireors 32,6.12. 2.7, BOSS.  tit.de Confeff.n.100
GIURBA Confi16.n.6. 3

§. 21.-Haud inepte hic inferenda erit qvz(tio, o 4w resws cri-
minis in conftios & participes criminis interrogars posfit? Diftin-
gvere folent Dd.inter Reumde fe ultrd confeflum, & convictum
qvi confeflusnon eft. Priorem nolunt interrogari in complices,'
cum metuendum fitne tam facilé aliosgravet, qvam facilé iple de
fe confellus eft, L #lt.C.de e Accufar. L16. § 1.ff de queft. PAULUS
Lib.a.Sent.titaz2.§-ult. Pofteriorem infocios criminis poffe inters
rogari ftatuunt ¢ contrarid ratione, qvia prafumitur haud facile
infontes oneraturus, qvine fons qvidemad confitendum adigi po~
tuit. Difcernunt praterea perfonas ferviles &cabjectasd petfonis
qve majori gaudent corporisanimid; libertate:Confiderant qvogs

crimina utrum talia fint,qvz fine focid perpetrari potuciunty an in .

iisdem aliend opus fueritoperd. Perfonasqvippeferviles interso-
garelicet de mandatariis &fociis , qvia praefumtio eftipfasfing au-
tote magna perpetrarenon pofle delicta. | Secus de aliis.  Ira ubi
erimina dedua {unt qva alterius nonindigentope de,complicl-
bus fruftranca erit qvaltiosper fupra cit. LL. Aliter obtinetin'dee
li&is qvz finealiorumadjumentd regulariter non committuntv’
ut in latrociniis,crimine lefe Majeftatis,&c. in quibus rei tam X
tra torturam , qvim medianteilld de criminisfociis veniuntinte™
rogandi. Ampliationes & limitationes plures fuggerit BOSSIUS
| Tit, de indic. € confid. ante tort. ni143, feqq. - Conferti merentut
JOAGH. STEPHANI in Infir. jurs Can. Lib.g. cap: 3o 4 ibid

(onfummatisfimus FCtus < Noagnif. Dn ZIEGLERUS s’ noth

2SR, VISSENBACH. Difpit. 39.ad-D.titide quaft.n. 10. GVAZ-
ZIN, Defenfireor. 30.cap 9. ZOES. ‘ad d.t. D n:56. qvi negattam
confeffum qvam convictum de fociis interrogari'poffess i/ <10

§, 22, Sed'ad'id 3 qvé paulilum digresfi fumis redeun~

dum erit, DiGum fuprafi confellain ratificatione negaverit reus
iterari pofle torturam, ided adhibitd hic' fi rews denuo confite#”

tur dein remoté couled confeffa révocet 5 cenfent adhuc repetitiont
s F tor-
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tormentosm locum’efle , cnm ‘revotatio ifta noviim patiat indis
ciumad torturam,qvangvam repetio ultra duas vices vig obtineat,
aded ut tertif vice eculed impofitum torqvere amplius prohj.
beatur judex,qvoniam in jure infinitas maximé in adu tam odio-
fo & przjudiciali reprobatur,arg.L 1. g3, 1 de legiz. Lisz.g, Jint fF
de dam. inf, In terris Saxonicis in atrocioribus delidis ad alteram
tantumyinatrocisfimis verd ad tertiam ufgve progredi licet vicem.
CARPZ. lic: 1.#9.BESOLD. Djjfp. de mod. referend. tit, de Relas, n
canf. crim.fac.n.6.BOSS.tit.de Tortnr. uog4s  Refert eqvidem
GVAZZIN. Defenfreor.30.c.24.1.5. qvofdamab ifta hypothefinon
offealienos , qvod nempe ex negatione qvarti vice delatus qveat
torqveri, praprimis fimagnis grayatus fit indiciis delitumg; gra-
visfimum:, mox tamen fubjicit apud bonos judices vix unqgyvam
fuiffeinufu,qvod ex negationcin ratificanda confesfione ad qvar-
tam torturz devenerint vicem, ConfLAYMAN. /7 Theol. Mor.d.l,
§.23. Quoditads zer tortum & toties quod confeffus off revo.
cantem attinet, plerig; Crimiualxﬂa‘rum.in ¢am cunt fententiam;
qvod abfolutionem mereatur, cum is qviter revocet confefla non
tam criminis confcientid qvam.doloris impatienti confeflus cens

featur. Conftat enim aliqvos licct vehementisfimé tortos confran-

ter negdfle factum, econtra qvosdam mediocriter tortos & territos
faltem crimen fe minimé perpetratum fuifle confeflos. Exemplis
probat MENOCH. de Adrb. jud. b L cafi269. 5.2, addarur
ALEXANDER ab ALEXANDRO Z:b./. Gen. Dier.c,z00 In deter-
minanda abfolutione poft ternam torturamiterum abeunt in par=
tes Dd. Alii volunt; abfolvendum efle reum ab inftantid, nog 4 cri-
mine, interqvos ¢t COVARRUYV, Zib.1, Far, Rofolutic.a, 11 s,
inf. Alii proniores ad lenitatem eundem non 4 foli inftanti} fed cri-
mine qvodq; liberum pronunciant,per L.4.C.de Edends ¢ Lar.Code
Accufat.- Obftareipfisvidebatur,qvod iniguum fir homsisiens syocen-
tem pmfcripriam resjudicate e tuers poffes fed refpondet WISSE N-
BACH. Difp.36.ad D.titde Quaft.n12. Hoc generalitey prolatum;

 facilt admittitur: fed in prafenti bdc fbecie contemping s s etening fi

Yeus tov tortus fit s ant accufator crimen probare poy posfit; o gt e-
qusus venm abfolviy qguam animi & [alutzs anxium diy pendere.Con-
cedendum hoceritcit, Autori, fi intelligatabfolutionen, d poend

Cz ordie
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‘ordinarii, fin de totali difficile me habebit confentientet. Certam
enim eff adverfus iftiusmoditer tortum reum urgentisfima adfuis+
fe indicia, accesfiflc trinam confesfionems imd in propatuld oft
tantam hominum efle malitiam, qvod etiamfi freqventius tortte
tx fubjicerentury nihilominus fpe evadendi negaturi fint, gva-
propter confultiuserittales partim ob.immenfos qvos perpesfifunt
torturadolores; partim obdiuturnum carcerem; qvi ipfe nonnuh—
qvampenzloco eflc cenfetur; ab ordinarié liberare {upplicié, a¢,
cxtraordinarié faltens in cos animadvertere. Ethinc! cft quod ple-
rund; in Scabinatibus Sax. fuftigationis pzna & perpetuarelegatio
in tali ditari confveverint.casti. CARPZ. d.l.n.82¢5 83+ Meminit
qvidé GIURBA Confes 8.1 26,f¢qq. qvod & teftatur GUAZZIN.Def.
Reor.g0.0.24.m% condtitutionis alicujus pragmaticalis, ut dicit, in
Regnd Sicilia, qvé fancitum fit ream tribusvicibusin tormentis
confeffum, & extra ca toties negantem pro confelsé habendum
effe: Et licet alii hanc pro prafumtivafaltem venditent probatione,
tamen contrarium verius cffc adferit, aded ut ad paznam ordina-
riam in deli&datroci commode deveniatur, exinde qvia paria fint
eflcverdin judicié confeffum y vebd ftatutd pro confe{s6 haberix
Sed ftringat hocipfius Siculos, nobis nullam di@abit legem, " ~

§. 24. De ceterd [i reuns poft vernam tortyram ad ratifica
tionem confeffornnm dultus, dubitative & ambigué refpondeat, vel pla-

nérefpondere nolit y qvid juris fit ponderandum paucisfimis erits

Prioriin casti, cum ex mente ALCIATI Y Confil.102. n.in, confesio
ambigua fecundum mentem confitentis accipienda it, & per L670
fFdejud. qvod utilius ei eft, judicis erit cum adigercad explicanda
refponsa, {cu ut categorice logvatur, q»vc‘) fecundum circumftan~
tias pronunciarc valeat. ~ Inpofterioriverd ftrenué inculcandumy

elt reo, qirodﬁ contumaciter perftiterit. in tacend6 ipfe pro con .

fels& damnandus fit;& videndum utrum hdc ratione'elici posfit ve-
ritas. Quanqvam nec hic ftatim ordinaria fubfiftat pzna, qvia
notum eft ratificationem efle de eflcnti confesfionis, Ord.Crimin
Art.zz.verb, Sol jemand &c. CARPZ.d L7 4. .

*  g.ag.Denid; perpendendi duo adhue reftant cafus circareum

inficiatorem ; _4/ter eft, cum reus crimen non foliim in tormen-

tis eft confellus , fed extraca conftitutus ratificavit qvodss poft
: modum
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modufpublicars fentehtid & indi@s Cﬁig'it’alis fupplicis die, d5:
nudcuncta inficiatur, &4/lrer, qvando reus inipsé {upplicii-locs

\ ‘pofitus omnia qva anté tonfeffiisde qvibusds convi€tuserat,revo- '

cat Priorem qvod fpe@at cafum reperitar decifusing).@.O.ars.
#1.qvo exprefsé cautiim qvod fi reus indi6 fupplicii dieantea in

~gvaftione confeflum crimen fitinficiaturus, judicem, fi ex confes-

~

fione & circumftantiis deprehendat dolose id fieri 2 red ad diffe-
fendumn {upplicium , oportete duos fcabinos, qvi antea uni cura
ipsd confesfionem perceperunt,jurato interrogare an andiverint;
qyo adfirmatG confulere debere ¢d de recollegium aliqvod Pru-
‘dentum. Cenfet hic{xpius citt CARPZ. /dan.65.1mperatoris menté,
ticet nil certideciderit, haud fuifle aliam, qvam ut depofitioni te-
ftium juramentd corroborata fides habenda & reus comdemnan-
dis \ﬁ:;’ namdj; fialiter dictus explicareturarticulus {cabinorumju-
‘fata depofitio non modo de nihilé & absq; ulld foret effecth, fed
plurima qvods; delictamanerent impunifa eum quilibet ultimé affi-
ciendusfiipplicid hoecéafylum fit qvxﬁtur}ls; Et ita qvoq; pro-
nunciatuim fuifle refert. - Pofleriors verd casit obfervatum reperi-
tur; qvod reusvel & judice ad qvem reducitut, vel 4 Miniftris Ee-
clefiz qvi ipfum comitanturad confesfionem criminis adhortands
fit; qvod fi hoc fruftraned tentetur cohattl dénud carceti mancic
pandus velfi teftibus convidtus capitalis fententia executioni man-
danda fit.jInterim femper ea qve circumftant judici veniunt ponr-
derandas cum nulla lex hifce in cafibus certi ‘qvid determinaverit.
3 #.16. ACtunvha&enusdeRed negante reftant adhuc pau-
ta de Tefle negante. Certum eftin criminali inqvifitione maximum
judicibus adhibendum efle ftudium, ne forte infons pro fonte pac;
has luat s & hue maximé facit imd; dummodd habere poteft, ne-
ceflarid requiritur teftinm depofitio, praprimis eorum qviipfiin.
terfuerunt fadto , ham oculatus teftis unus plus valet qvam auriei
decem. - Etenim fijudici de iftis conftet,ftudiose ingvirere inqvi-
Litosq; fuper commifsd interrogare tenetut deli@s. Ideoq; fie-

' Jusmodi teftis (¢ interfuifle & qvicqvam vidile neget, imd ab alig

paris conditionis| tefte convictus inficiari pergat, cenfent illum

© Pratermitti 4 judice poffe Criminalia Dd. fi deli®tum vel indicium

Plené fit probatum. ~ Tortura enim toftibus haud ¢t inferenda &
C3 veritas




dium in: defeétl probationums  Lg:pr. L.gi pr. ff. (de quaft.
At fi erimen  {ufficignter - probatum non fuerit, teftis. non
erit pratermittendus, fed & duobus convictus adhuc negans tof-
qvendus, modd fado interfuille dicatur, L13.§,3.d.¢. Interim id ob-
fervfle juvabitad torturam teftisnon exigi cadem indicia qva ad
tortutam reialids requiruntur s prefupponimus autem teftem ha
bilemeflcad torgvendum, nolo:enimin prafens cum Criminaliftis
de gvalitatibus ejus flutuare. Unicam adducere allubefcit diftin-
&ionem inter teftem qvi fimpliciter fe interfuiffe facto & qvid
piamvidifle negat, & inter eum qvi qvidem fc tunc adfuifle nos
diffitetur, verum vifusa qvid 4 fe inficiatur: utrumd; toreurd di-
gnum judicant; licet major adhuc videatur prafumtio contrape”

fteriorem, quiafcire; qvid in rei veritate fit & illud occultare yehsl s

le, cenfetur. Ethincefterimine qvadam in domo pcrpetrat(') ,cum
domefticifcire prefumantur & qvé fit fadtum, qvod judex adverfus

renuentes torturd uti valeat, L.jfepringf-Locats, dummodo levis

fit, & fi plures fintnon omnes, fed duo vel tres fantim cidem fub-

jiciantur. GIURBA. Confil.23.n.6, GUAZZIN. Defens. Reor 19+
cap.2,4 € 9. BOSS: Tit.de Tort.Teft.naoy 1 LAYMANN. Theolog:
Mor.Libg. Tratt.6.c.g.n8.

§. 27, Utrum verd teftis in deliétis majorss mammn’ﬁnitﬁ
sorturd teftimoninm ratificare debeat nec ne, difputant Dd. Qyibus*
dam adﬁrmagiva arridet & neceflariam efle clamitant ratificati=
onem, contrarium tenentibus aliis. GVAZZIN. ¢\l cap.14.#.2: di-
{tinctione qvadam litem componeregeftit,cenfens diﬂfrentiam es’
feinter teftes ; alium qvippe torqveri ad convalidandaantea dicta
&adinveftigandumin vO petfiftat di&6, hancds torturam levis-
fimam pariter & brevisfimam effe debere; & hoc casft non reqvitt
satificationem, cum mediante torturd omnis {ublatus fit defedtus
+eftimonii, contendit: Alinmverd ob hoc gvod fcire delinqven®
tes, vel fe prefentem aut informatum fuifle negaverit, & hoc i.n car

s, qvi & huc qvam maximé facit, necesfitatem ratificationis €
prefseadferit; qviatefti inficiatori notabiliores & majores 1nt€?
rantur per torturam dolores, ideod; prafumtionem emanare

plum obcruciatum corporis depofuifle,& ficproutin re6 ratificas
tioneit

vhrirdsalid eruiqveat modb s qvia fubfidiarifim faltem’eft remer




tionetn effe de effenti confesfi teftimonii. Echocinprimis obtinets
fi qvis {ocius criminis refpetive teftis in alios tortus fuerit, .
§.28. Teftem di@aratificare debere conftat,videndumbrevites
anin cafi revocationss confeffornm & variationss torturarepets-poffie
_vel non. - Diffentiunt iterum Criminaliftz. Nam fi teftis tortus
in ipsA torturd & poft eandem negaverit 5 - tunc alii qui ipfum. I
eonvicerant teftibus fidem non habendam effeftatuunt, GILURBA : |
(onfil: 23.m:9. Siverd {zpius teftis variet, toties torturam sepetivo- ' j i
Tunt qvoties teftimonium in ¢ddem depofitum tevocat, BOSS. 2, - .
de Tort,teft. n. 21 Adjicit tamen freqventer citatus GVAZZIN,
. d.l.c.13.n.6.qvandam limitationem, qvod nimirum non proce-
- | dendum fitin infinitum fed ad tertiam ufgvé vicem. Huic {enten- I
tiz & nosfadftipulamur ; hicpraprimis ductiratione, qvod teftis ;
¢oiiditio ipfius fei conditionerdeterior efle negveat, cum ipfa na- il
turalis.dictitet ratio- pejorem eum efle qui crimed perpetravit, [
qvam qvi perpetrarc vidit. Et hinc oritur qvodlicet citcumftantia
adfint facierites alids ad rorturam nihilominus tumi demum inve-
hiat locum ubi plenia deficit probatiosaliter enind teftes attenden.
dinon torqvendifunt. Pruders igitur judex’omnind a torturd abx
flinebit re fragili pariter & maxime petniciofa; ubifaligva bona |
& probabilis ratio teftem excufit 5 {ecum repuitans.magnum effe ]
quod poflitviadigiad ferendum teltimoninm, maximum coadtum j
tortura fubjici incommodums . Ubiitags plené conftat dedelicd | 3 .
torturd teftium non opus erit, BARTOL. (onfil. CX1, 1. 4.BOSS. | |
vt.detortteflin41feqy CUJAC s Nowe 900 . . _ { e |
" '§.29, Hacde Inficiatione D ‘27'% . .,P“'“fdfﬂs“‘"'{;}vi- il |
. dem necinficiasco pl'ufim{is‘fcﬂax:é & moveri pof?c controverfiag, | J
. quas velintaétas reliqui vel, fi tadtze, minus fuﬁigienter & incom- [ ‘
Préelaboraviyinterim tamen nullus dubito,quin materix digiitas i |
& imbecilles ingenii vires id excufate valeant, Acceditin defi- { '
| niendis & decidendis iis qv cohtrovesti poffunt arbitrinm judi- :
‘ ¢is praecippas fibi vindicare partes & smonarchiam, qvandam obti-
| “nere, h.e. iftos qviad tribunalia nondum pervenetunt excludere .. i
Idcircd fuernnt adeundi & evolvendi Dd. qvi ea qvae obfervari Al
folent in judiciis criminalibusannotarunt, horumd; dudtum feqvi
lex fuityne vel nimis zqve vel iniqve de qvibusdam fentirem cafi-
' bus.




bus. E¢ licet Aecomnia ab otinibus ad vivum fuerint refecatamas
1ii tamen eosdem pro Diis vialibus colercimitoc curriculo, qvam
hine aut'illine folus fludtuarel. Interea B. L.me Tibi iterum
" commendo & id faltem recordari peto qvod habet Sacratisfimmus
]pfp.]USTINIANUS in Conflits Tanta.S.14. de Confirm. Dig, O-_
wsninm babere memorsans; & pmitm;it: nsllo pucér:, divsuitates mar
g% quam movtalitatss eSE. ‘

o SorrDeo GLoRIA. il
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s st Gl CORONIDES, 2 4

AR 2 ¢ o it
ADvocatiallicicntcs,rcum ad negandum funt puniens |
di. CARPZ, Prax Crim.Part Ill, qu.ais,n.97 & 48

: % ; Ilt : )] ‘
. Diftin@io mendacii in perniciofum,officiofum & jor.
cofum non habet fundamentum in re , ut inde aliqvod
mendacium licitam dici poffit, it 4
-~ SNy : a3 18 §305 I ) [ 5
Falfum dicere alium qvi adferit,non propterea inju
riam infert, SCHNEIDEW. 4d §.1, Inff, de Injur. 5,10,
Paria funt'avffcrcrc,f:ilfum & tacere verum, Arg. Lk’-
C. de Epifé.cr Gler MENOCH, Lib.7.Pre/3.7.59:
; v '

a9

1
1
|
]

Retorfio injuriaram jure Civ, eft licita, L4 §.6. 4 |
5 . T,
s \

bon. libers.
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D. Godofredus @tmu{}/ PP
Perexxmxo acDochisfimo Dn. CASPARI !
CHRISTIANO $Hib{d)/ Juris Studxofo |
folertisfimo )

Sarurem Dicit! . 7

NOn idem hominum gemm ¢ft nec animi

q

a
€qve dotibus pollent irdem aut capaces I
adnegotia /' Orte fua utuntur. Videas non- 1

nullos noverca guafi natura genitosy qi literis ~
indefinenter quidem incubant,parum tamen pro-. Je:
movent. . Alios nobilior indoles beat , fediihac 7
[elicitate fretz & tantum non f jperbientes obi- | p,

 ter fludia traGant €5 wvel plané non, vvel ferins e

tamen. ad. folidam eruditionis vim adfpirant:  §

i aligs licet iffa non parum pmy}et, Judicium &,

. tamen non wsqoeqag, refpondet in omnibus. €t |
wwerd hoc exulante nibil agitur : illud enim debet  at

regere angenii. . modum 5 illud eruditionis’ copmJ, ¢o
tanguant i bent ordinatam aciem , anfpicatoin . | G
campum praducere folet- O ter quaterve er- D

20 beatos, qide i zngenu ; nobilitate; difcendi ar- 16

dove.c5’ judzm copza infil f #bi gloviari bagc_’.nt‘ :
um




Tum enim non poteft non abundantssfimus e
rari fucceffus. . Omamia verd iffain Te Refon-
dens Politisfime reperire ficet. . Nec enim gva
ingenii qua judicii facultates qicquam Tibi
negavit natura ; quin potins utrisg, Te oruna-
it eximie. Labores vero tgos fudoresq, Aca-

- demicos Difputationes tue abunde loguuntur.
\ Vix. enim annus , €5 qvod excurrit eff , ex gue.
" Disputationeni’ ¢ TsCoralem’ proprio T arte

nec intleganti fiylo conferiptam publico [ffiehas
- examini ;-en ! nunc iterum prodis €7 Thema

Juridicum ipfe elaborafli ; arduum fané € in
 publicum usile s, Facile hinc omen capient Tui,
expectationi nempe. ipforum exquifite te fatisfa-
- CGurum,dum virtuti, ut baenus qvidem fuit,
tam egregit preludis.  Faxit Dews Ter Opti-

mas HGaximus , wt [pecimina hec tibi propria

atqve perpetud fint” s €5 eum olim dignitatis
Confcendas gradum, gvem induftria, gvem do-
;t'?rimz &’ probitas. tua oppido merent| Vale,

Dabam ex meo sPusto die 21, Funii  Anno

~ Jura |




(ralegesq; probe Te conjunxifie Sophia;
Oftendit geminum {edulitatis opusa, it

Hinc Tibi mox furgent Mulz gravioris ho-
: nanes; ik

Maturo & patriz tempore:lumen-etis:

\Clm"ia‘ﬁ'mo Dé. JVCTORI s (onvictars [us

wisicisfimo grarnlab. fi
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