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Difputatia Juridica
inauguralis,

De

HOMICIDIO.

Q0 A4 M

Deo OpT. MAX, ANNUENTE

Ex decreto atque autoritate Magnifici Dn. Ordina-
rii,&c. Ampliflimi Dn. Serioris, &c- nec non reliqvorum
Confultifimorum Virorum, Celeberrima Facultatis
Juridice Lipfienfis Affeflorum in Hluftr1 Aca-
demii LiipSIENSI

PRO
Licentia ad confequenda infignia €5° pri
vilegia Doctoralia s,
{IN UTROQUE JURE,
Publice difcntiendam proponit

.M. GODOFREDUS MAYER,

LIPSIENSIS.
In Auditorio Collegii Majoris
_Ad diem §. Septembr.

Horys Confvetsss

anNo M DC XXXIIL

Typis Hxredum AbrahamiLambergii,




;
|

. g Liial fe it o
-_— —— o= A e m— i
AT T

: L 2oy
Lt e - oy - - - - o T e o - =l
i i i Rl i e P e e e e ]

. kW - - - :
- il — - » & r = E
s 3 -Hﬂ.r.l..:-llh.-.-n.ilrlﬁﬂ 'L.-.H..l...-l. = “ R AR
e 1 P -

. .l.. . .| | g - i x ; p— - y :
el - ww.u.ulll.q-ul. " - i [r—— i — S o B R S e ol Y s R - = it - = = ol . e o Loy i s i, R A s ==l N et S R = g S - 5 - = i e — i
e S p—— T e . - i g B S s TR T T i P . o By i s T LS A R - e e Ln
= == ——— - e e e S e MR . L T -

T e -y S P Nl T AT - - - . L T R el g R e e e 5 e A S g o B W Wk C ol P

kil - ] " s - * s - il —_ - E—— — . T .
.ﬂ_ R i —tey | g e S S . 3, T — e —i VAP Ny ST R l.l.-.-.-l!..rnll_..-:lh 1..-I...H|..i.-._..l.l._ .-l..ﬂ.-.l”lﬂﬂ.:...__.... .1I F 1. .. “ i = - — - - M s o A — - — = . i b ———
— = - = = am - - - . N

R ——————

" | BN T
= il v i, ey i e o e e
e i il e g P 1 e el iy g W B e e = S e B
e e ——e YL i I - i i 2 - E s - = 1y A R ————— S -
e R S— - e s - e g v i il = - a e i e T M - —————— e = B el e Tl e pa
i e i, R e —— T i [N - S s L = = o= e ——-— - e LT — . i

- - — S . = . S == — = —_— lu.-.
L " _— e e
. Tl

; -
R

!




— F—— .
- s i

. . | e
E 2 . i £ P s T Ll Ll e = =i - - g Tl
R — _ : Y =t it Syl = o W TR o T LT T 4 Tren e v o ey g+ ‘f‘-‘""'.-" PRANTNES o HETTIS . AR { AT T -
: ¥ . : O B ™ Ak 2 Wpﬁr - :%-hf i = ey e oF TURD-a st s 2 g ) e i R A o Yt e ] 3 -
3 e . S T s, T Ll e - T LI e, e o MR Y, . _-—

' Omicidium (4) ab homine & cxde appel-
S latum eft , qvall cedes hominis, (4) qvi
e s enim homicidium commitctit , hominem
czdit, ut moriatur, |

(2) dicitur Grzcis dvdpox]aoic, vel 2vdpoDavia,Hoc, Jure Ci-
vili, punitur ex L,Cornelia de Sicar, gvam Cornelius Syllas
tulir,

L.2.S.capta,32.ver[. deinde Cornelius Sylla. ff. de origine Furu. .

Unde Homicidz Sicariidi&i{unt, 4 Sicd ,qvod genus gla-
dii brevioris eft, qvafi feca,d fecando didum: Licet large fi- |
carius accipiatur pro vocunq: occidente, gladio, fufte,la- ji
pide, &c, |

(b) pertextum n L, stavulneratus. 5. ver(. oucidiffe videtar, ibi: tralta in-

terpretatione voits a (edendo & 4 cede. fl. ad L. 4qv.].

Hominis autem appellatione continetur ¢ (1,) Uterque i
Sexus: Non enim dubitandum, hominis verbo tam mafcu- B
lum qvam*feeminam comprehenai.

Gen. r.ver[ 27.€ cap.s. ver[.1. & 2. L. Homing appellatione. 152. ff. de V. S, JUE

L.peng.g.S.qviabas. 1.fl. de L Pemp. de parricid. Siil ;1

Semper namque {exus mafculinus etiam femininum con-
tinct.

L gviduos, 62.mfir. ff* lelegat. 3. Lo1. ff. GeV. S.
(z) Omnis ztas :Neque enim ulla diftin&io concedenda,
five qvis majores, five minores , five infantes occiderit,
 L.[iqves necandi. §. Cod. ad L. Corn.de Sicar. 'P. 8. 2. Carcl. V. art.137.10i; e
Cinjever WTorder/ oder Todefchlager, P

In qvinto namque decalogt pracepto Ipfe Drus generali- .

ter dicit; NON OCCIDES,
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(3) Quicunque ftatus : Cum & qvi fervum occiderit,hiomi-
cidiireus fir, Omnes etenim homines Deus Opt. Max. ad

tmaginem fuam creavit, & omnibus vitam communem dedit
atque naturam,

Gen.9.v.6.1.1.8.C qvi hominem. 2. 3bi: cujus conditionis hominem.fl.ad I.Cor-
~mel.de Sscar.l. hos accufare. 12, S.0mmibus. 5 4bi:Sed cum natura est communis,
ff de accufar. S. fed hoc tempore. 3. Infl. de his,qvi [ui vel alienilur.

Czdis verbo ﬁgniﬁcawr:

(1) 1pfa potiflimim occifio, qva fit qvovis armorum ge-
Nnerc.,

§. item Lex Cornel. de Stcar.s. Inft de publ. 1udic. l.1,§. Divus.3.ff. ad l.Cornel,
de Sicar. . i calvitur. 233. 8. telum. 2. fl.de Verb.Sign.
l.qua attione. 7. 8. 1. ff. ad L. Aquil.

(2) A&us omnis, five proximus, five remotus, qvi fit ani-
mo occidend: : puta,fi qvis hominis occidend: causi cum te-
lo ambulaverit.

dar.in princ. ib; qvive hominis occidend. ff. ad l.Cornel.de Sicar. 1. u, qvi cum
~ telo. 7.101 % qvicumtelo ambulaverit. C.eod. -

Vel {1 qvis hominis necandi causi venenum confecerit,vel
vendiderit, vel habuerit.,
d.l.1.8.1ibi: qvi hominys necandi causa venenum confecerit. f]. ad L. Cornel. de

Sicar.l. ejusdem. 3. inprinc. ibi: qvi venenum. &-§. adjectio.2. ibi- qvod ad ¢~
cidendum paratum est. ff. d. tit. ’

I1. . *'
Homicidium defcribi poteft, qvod fit exanima-
tio,(4) ab homine, in hominem (&) violenter (¢)per-
petrata.
(2) boc es § anima bominss 4 corpore feparatio. l.item Mela, 11.5. Celfus. 3. ibi.

alus pofteaexanimaverit. fl.ad L. A?vil. lejusdem 3.in princ. ibi: necand;.ff. ad

L.Corn. de Sicar,l. Lege. 4.1 prsnic. 3bi: contra hominy necem. ff.¢0d.Gilhauf,
arbo. judicin.cromina.cap.2.tit.de bomicid. 12,1, 1.

Sciendum tamen, qvod Jure Civilt firicto ita conftitutum
fit, us &affe@um Lex Cornelia,effe@u nonlecuto, Juris in-
_ ter-
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terpretatione puniat, {i {cil. affe@us, five voluntas, feu ne-
candianimus dolofus, cum conatu przfertim gvodam, fe
a&u aliqvo externo, qvi ad executionem {celeris tendit,

fuerit conjunétus, |
per L. 1. nprine. ibi: cum telo ambulaverit, & d. 1. ejufdem. 3. pr. §. adfectio.

2. ibs: paratumeft. & §. item 15. 4.1 avma (umferit. ff. ad L. Cernel. de ficar.
" Liiss quicum'telo, 7. ibiz cunt telo ambulaverit. © pauld peft: fisut 1, qvs loms-

wem occiderit Co €od. §. item lex Corsel. de ficar. 5. 108; Cum telo ambslant.

Inft. depubl. Jusc.,

Ratio eft: qviajuris Civilis ratioin maleficiis voluntatem

{fpectat, non exitum.
L. Divits. 14 fT ad L. Cornel. de ficar.
Hodié hoc Jus Civile , tanquam nimis rigidum, non {ferva-

tur, fed generaliconﬁwtudine per totum orbem receptum
eft utettam in plerisqs atrociflimis deli&1s poena ordinaria,
faltem effe@u fecuto , locum habeat, ed autem noniublecu-
td, extraordinaria & arbitraria di&etur, '

Conft. Crim. Carol.V. art. 178« 1bi: Y0 ¢inem Tall harterer denn in ottt
andern. Confl. Elect.4. part. 4. yer[Da aber dieSrudhyt- bi: feinABircfung

gehabt Farinac.tract. e homacid, queft.124.part.1. tit.14.m. 37.Caball.in vefo-
1at. 1rins. cent, 1. cafe 16, 1.1 ibi: quia.de generals confvetudine. Y efenbec. i

parat. ff. ad L. Cornel. de ficar. n. 16. ibis 4c vere wubs dixiffe videtur. Althuf. ds-
6#0l0g. L. 1. ¢.100. 1. 4.de homicid. lib. 14 ¢. 3.8, 179,
Ratio hujus generalis confuetudifiis dari poteft hzc: qvia

crimeninceptum {fecunddm veritatem pro perfecto haberi
nequit , fed faltemex fidione Juris pro perfe&o habetur, id-
e6 {lumma zquitas ﬁladet_..pr0poﬁtum cum a&u imperfe&o
clementiuspleéti, qvam cum actu perfedo, ,

Barchol. Tgius tra.criminal part 7.1.7.C 8. :
Recenfent tamen Dd, qvzdam deli&a atrociflima, qvo-

rum conatus adhuc hodié ordinaria pCena punitur; ut {funt:

Crimen lxfzMajeltatis,
L.quisquii. 5. in princ. ibi: eddem feveritate voluntatem fieleris s gua effecium

puniri. C. ad L. Jul, Majeft. | A
A 3 Cir-
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Crimen raprye

. i .
m L.hft?{.!t?.f - de rapt. vug. L, fi quis non dicam. 5. C. de Epifi, & Cley.
i Allalsinint
Cap. 1. de homscid. in 6,
| Parricidii ¢

L. 1. i fiis. bi: qus emit venenum , guamvis non potuerit dare, ff. de L. pmp de
parrictd. L. uxr. ibs: 1d enifus fwr.ﬁr. C.4¢ hy, qviparentes vel liberos ociiderynt

S.alia deinde. 6. shi: [ive clam, five palam id anfus fuerit. Inft, de publ, Fudic,

Geil.lib. 1, de pac. publ. cap, 14. 1. 20, cum feqq. Menoch., arbitrar. Tadic..
gueft. cafuz6c. Aleh diceolog. lib. 1. cap. 100, 1. 1, '

; (13) Ad_duntur verba; As Homing: quia, ﬁqvadrupcs
borte honl}_m_em occiderit, utputa, equus calcitrandd, aut
0s,autaliafer ' icidia dici ' '
S0 _ s}_bcﬂla hoxmcuhu dlClneqlut,ﬁ:d pauperies,
3 . tit. ], fi qvadrupespauper. fecss. dicatur.
v i & .
at1o eft : qvia non poteft dici animal qvid injuria fecifle,
qvod {enfu caret,
L.1.S. att prater. 3. ff. fi qvadrup, pauperiem fecif. dicatur.

(c yJArmisvidelicer: Necintereft , gladio, fufte, aut alio
teli genere cades fit commifla,

d.§.item Lex Cornel. . infl. de publ. Fudic.d. l. 1, §. Divys. 3.1 ad L.. Camel.ﬁ
deficar. d. L. ficalvitur, 233.§, telum. 2, ff.deV. S,

1M -
Seddubium non leve hic feleoffert, An homici-

diom commircaturabeo, qvivel humanum feetum
nondum editumin utero maternointerfecit,vel cau-
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" Commums Dd. diftin&iointer foetum animatum & in
matumretinendaeft.

Stigitur feetus eftanimatus , czdes omnind fada eft, & ca-

ani-

pitalispenaftatuenda,

‘pe? OxT. i Cane Moy[. 9. Ganf. 32. qualt. 2. ibi: fi formatum fueri; det ani-
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mam pro animz L. fi quice 29, 8 qvi abortionu, 5. 161 fi eo mulier, ant homo

( putaformatus ) peviersts ff. depuen. L.Cicero; 29.5bi: partum (iil. an matum.

ff-eod.l [t quuss necandi, §. C. ad leg.Cornel. de ficar . ). . Caroli Vaart,

122¢ 18 pranc, b St lebendg Rend abrveiber & panlo pofis 48 ¢inTodts

{chlager, Confl, Elect, 4. part, a,1hi > &etbed Seudit die 04 in Dntiets

[¢ib lkbendig gerveren; & ibi: fo foll D1 iffert aeerinamésben gejirafte

focrocn., | |
¢ Ratioelt qviafactusin uteromatetno jam formatus,anima
habet & corpus, licct nondum cérroboratum,

Siautem partus antmam habet & interimitur.utiq; homo
occifus eft,S1feerus nondum adtu antmatuseft, extraordina-
ria pena dictanda elt; puta felegatio &c.velalia, pro Judicis
arbitrio.

perd.rext inCan Moys g Cauf, 32. 9. 2. ibi: fi autem informatum {uertt jap,
 ficut ex liceraruin, 20, 0 fin, tbi s fi zonduin erat vivificarus, exer. de bomi-

iid, arg, I fimulierem. §. ff. ad |.Cornel de ficar, arg. . Diveus.q. {f, de extra-

ordmar. crimin. DV, 5. ). Carol Vi art, 135, thi: Se abér cin Xmd vasd

noch niche lebendig roere, & abi: Sollen bey ten Kechdverffandigen

NRabre pieactt. Conft. Elet, 4, part. 4. ihi: Do aber die Sruche niche

gelebet. €& i fo fol fie mit Staupenfchiagen s Peraveifung fond See

fangnif | nach Gefiair ver Vorbrechung gefraffe werden.

Ratioeft: qvia ficut non poteft diffolatum videri, qvod
nondum coagmentatumeft ; Itanec exanimatumid, quod

animam nondum habet,
Can. qvod verv. §. canf.22.4. 2. can. ficuti Femina. 1o.d. canfs 32. q. 2. Fari-
nac.de bomicid. q.122. tit. 14 par, 6. n,133. feqq, ubi Dd. pluyes citat,
- Qvando autem feetusdicatur animatus, feuvitdlis, 1llud
Phyficis & Medicis , tanqvamin hacarte peritis,merito diju-
dicandum relinquitur. _
Arg. L, Jeptimo Menfe, 12. ff. de ftatu homin. L 1. ff, de infpiciend. ventr. L. fin,
C, de jursdict, Gilh. arb. Fudic, crim, cap. 2, tit. de homieid, 12, .19, i
. fin. ver/. qvanto autem tempore. Farin. d, g, 122. tits14. p. 6, 1,139,

1V,
. Committitur autem homicidiumVvel in feipflum;
(<) velin alium. (4) _ (4)per
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(a)per L.qvive:.;.8.[ic antem. 6. ] de bon_eorum, qvi ante fententiom, . 1.
omne delictum.6. S.qui fe.7. ff. de remilitar., fiquis 6.5, ejus qui.7.f.de mjuff.
yupt.irrito teflam

(b.) Lv.in princ,ibi: quive homints oscidends caufa ejufdem. ;. ibi: necandi ho-
mint éanfa, | quicadem, 16, G tat. tit. ff. adl. Cornel, deficar,

V. ”
- Homicidium ia feiplum, quod @doxecix dicitur,
elt, quando aliquis fib1 ipfi1 violentas manus infere,
(a)Hzc Juredivino, naturali, & Canonico prohibi-

taelt; (4) Jure Civili diftin@io eft ad hibenda. (¢)
- (a)d.Lquirer. 3.8, fic autem, 6. ibis qui fibi mortem confavit. ff. de bon. eq-

L]

rum , qve ante fentent, L. 2.ibi:thovtem [ibi confeiverunt. C. de bon. eortm , qvs
mort. &c. L. fiis, quite, 2, ibi. [e pravipitem dedit. C. quiteftam. fac. pof].
(b) Jure divino @vjoyeigsa prohiberur : Adverfatur enim
pracepto Decalogiinon occipgs,
Exod. 20. verf. 19.
~ Unde verifsimeé Hieronymus alibi dixit: Non reeipit Deus
animas, qviinvito Domind é corporibus exierumt,
Guil. Beekel, difquif. depubl. Fudic. 6.n. 20. p. 157.
Jure qvoqsnaturali: qvia natura {efe confervare ftudet, &
erdinata charitas incipit a feipsa,
Backeld. dsjqus. 6.p.158.
Jureitidem Canonico.
Can. [i non licer. 9. cauf.13.4.7. .
Unde & fepulturi, non humanai, nedum Ecclefiaftici, {ed
canina vel afgnina’i hoc jure afficitur,
Can. placuit. 12. cauf. 23. 9. 5.
{c) Jure Civili diftingvendum eft:
Aut enim qvis {e interficit, ut mori magis, qvam damnar;
malit, ob confcientiam putaalicujus criminis, & peenam ex-
indeimminentem$ Aut ut potifsimummajus malum evitet,
prioricafu ¢v]oyeeia,permifla noneft.
3 | LT | | i, ho-
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1. bavem. 43. . mortis. 4. ff-de adil. editk.l. 2. ibi:quod fi futura pane met.
C. quiteftam. fac,pof. d. L. qui rei. 3. in princ. S. fic autem.6. ibi: qva ex casi-
si. Etpautopoft: fi fine cansa. §.dello. 8. ivi: nulldfuftd cansd precedente. ff.

de bon. corum , qvi ante fentent. L. 2. ibi: necob metum crimin. C. eod.d. Lo

qitic. 6. §. ejus qui. 7. bi: nam eorumsqvs mori magis, qvam damnari, ff. de it~
juft.rapt. irrit. teftam. I, liberoyaim. 12. 5. non folent. 3. ibi: fed mala.confcien-
tid. ff. de his qvi notantur infam.

Ided £ sy esp talishzredem non habet , fed bona ejus filco

addicuntur,
d, 1, qvirei 2,ff. debon eor. qvi ante fentent.

 Pofterioriverd casu Jus Civile av]oyegiay permittit, puta,
{1 qvis (e interficiat: -
. 2 AT
(1) tedio vitxs
d.l. 6.8, 7.ver[. qvod [i qus tedio vite, ff, de injuft, rupt, irrit, teftam d.l.

3.6, fi quir. 4 & §. fic autem, 6, ff. de bon. eorum qvi ante [entent, d, (.11,
§, 3. ibi: non tediovite. ff. de bis» qui notantur infam.

(2) impatientia adverfx valecadinis, vel doloris;

d, 1. 3.5. 4. ibizvel impatientia. d, 1. 6.§,7. ibi:vel valetudinis. 1, bovem, 43
§, 4. ibi:non fi dolovem. ff. de adil, ediit,

(3) Pudore aris alieni
d, . omne.6.5.fiqvi fe. 7. ff. de remilit. L, in fraudem, 45, §.2. [+ deFure fifcie

(4) vel ex alia causas

d.}. 3. S, ibi: vel aliomodo. ff, debon. eor, qvi.&r6. d. L. fiqvis.38.S. fin,ff.

de pen,

Ratio diverfitatis eft : Qvia prior1 cafu gd]oyere {e interficit
propter neqvitiam, malos mores,fagitiumvcaliqvod com-.
miflum. Pofteriori vero faltem fe liberandi causa a majori
malo , dolorem corporis non {uftinendo,

d, (. bovem, 43. 8. mortu. 4. ff. de edil, edsct.

Atqs hec JurisCivalis diftinétio ex Schold Stoicorum olim
profe&a fuit, qvi eum, qvi tzdium aliqvod vitz habebat, {1-
bi mortem Jure confcifcere pofle arbitrabantar. :

Senec. Epift. 69. Lip[. Cent. 2. Epift. 22.Merill. lib.1. obferv. cap. 23, Reufn.

deteftam. p. 2. , 2. Da, Sigifmund FincPelthaug i prefect, pusl, ad -EL I
B 2 15y
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« Jruqui, 2.C quitefti fac, poff. Aliter vulgo, Dd.vid, Farinac.de homidd, 4.
128. parg 1, ubi Dd. aliosrefert,

De Confvetudine hodierna, qvid qvoad peenam &pirocef
fum {epeliendr: obfervetar, 1deantur

Heig. p. 2. queft. 36. Coler.p,1.decisero7. @ piz d&'czjﬁzéy,Damhﬂdh; i
prax. crim, ¢ap.go.Beekel difguis. 6. p. 160,

V.L.

Hom1c1d1um in alium commiflum, aut et parri-

cidium,(2) aut homicidiumin {peciefic di¢tum,(b)

(@) tor. tir:ff. deleg. pomp. deparricid. | un. C, de bss , qiparent. vel liberes
oicider. §. aliadeindelex. 6. Inft. depubl. Fud

(b tot, tit [+ &'C, ad l.Corn, de fic.v. S. stews -bex Cornsl. s Infl, de publ.

j‘udm
V.IT.
Parricidium eft cades hominis; occidenti neae.ll

fitudine conjun&i?’
Vulcejus Uib. 7. Fursprad.Rom, cap. 43. 0. 6.

Parricidium q, parenticidium , eft vel Verum; vel(qu"_.
Verum eft, qvod inter parentes & liberos committitur. Rei:
itaque veri parricidit ex legePompeja habentur, qvi patrem,.

matrem,avum,aviam,& rehqvos afcerrdentes :ant qvi filium

filiam, nepoté, neptemvc reliquosq; defcendentes trucidant,
I, un, C,dehu , qvi pavent. vel liber, occider. §. alia deinde lex. 6, ibi: fi quis
parentis aut filis, Inft. depubl. Fudic. Vultejusd. cap, 48+ n. 6. verfparrividi-
m veré¢ft. Bocer, de homisid, lib. 1. caps. . 3.&" 4. Farinac,.de homicid g,
220.tit. 12.85¢ltio: 5,
Quafi parricidium eft , qvod inter alios neceflitudine,,
qvadam {ib1 conjunétos committitur.

Conjunctio autemrea velvera.eft,vel icta. Vera eft; vel !

ratione f;lﬂG'VlI'l!.S; puta Inter cognatos*vel ratlone matrimo- -

nii, feilicet inter conjuges. Fiéta, {eu Juris, eft inter patro-
num & libertum,.

didy1, if deLPomp, de parricid. . pena. 9, §;1. ﬁ‘ ¢0d, 5,4_@:41 Aeinde. .merf |
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sfqui autein alias, 1nfl de pzf!}.: Fudici Vale, d. ¢, 28 8.7, 3.0/ Bocer.dé ho-
mictd. @, C. T 1. Q.

Peena Vert parricidi eft, ut delmquens Jure C1wll, VITZ1S
fangvinels,verberatus, culeo1nfuatur,eum cane,.gallo g oall1-
nauo,wpem,& fimid, deinde in mare feu-amnem. projicsa-

tur,utitaomni Elementorum ufu vivus carere InClP]at &.et

celum fupei (titi , & terra-mortuo -auferatur,

d.S.alia deinde lf:x. 6. Inft. depubl. Fudic. d. L. pena, 9, 1. de leg. pompes.
‘depurricid. | wn;C.de bis, qviparentes vel liberos occider,

Culco autem parricidz probabiliter adjungitur
Canis, qviacum matre & fororibus coire; cum patreve-

ro rixari {olet.

Gallus C,alim,g,ccug qviamatrem tnit,& patremlmmaﬁ
niter inceflic,

Vipera, qviaejus filir matris utram exedunt,iplamdue.
occidunt,

Simia deniqueyvel qvia-hominis formam refere, beftia

tamen- eft; vel qura duos parit, alterum odiohabet,alterum
tam aréto complexu fovet, ut necet,

Pr0]1C1ebatur autem in aquam parrlcl&a,qwa ab aqva_

omnia hzc animalia abhorrent,ut itainnotefceret,extremo

{fupplicii genere eum dignum efle .

Panmrol Thefauvariar. lect libs 2. cap. 236 Panlo aliter Bocer, de homicid,
Ith. 1.cap.y.n.17eHarpprecht, ad d. §.ali4 deindelex. 6. 8, 21. fegq, Macth.
Steph,de luruds®. lib, 1. cap. 6.5,166.Va lent,Forlter.de Jurvdi# ,Roman,
cap. 6, adl. 2, n,16, [eqq,

Peena autem hac Juris Cryilis hodicinpleriig; fercregnis

& pr incipatibus obfervart defiit,

Forft:d.c. 6.add. l.2.n. 25. Befold, lib. 1. polit. ¢. 10. thefi 2§-Farinac.de
homicid. g 120.tit. 14, felt, 1. n. 22,

Ne {cilicet ex’ deiperatlone qva pemtusll]a peena plena
eﬂ: anima cum.corpore fubfidat. Quocirca parnmdmnon_a
amphus hodi¢ culeo 1nful,1ed in lineumfaccum, qvo citius

B 2 {uf-




fuftocentur, immitti, fele qvoqs inlocum Simiz, & ferpente f
faltem in charta depicto, nonvivo,adhibito, aqvis fubmergt |
{olent. ' | |
Conft. Eledt. 3, part. 4. D.5.0. art.130. 131.137.Moller, ad Conft. Eled. 25 E
n.12.p. 2. Beekel de publ. lud. difgvifit.7.p, 235, verfu, Iure Saxonico eadem
ff'?‘ff';. ¢, j ‘
Flumine autem deficiente rotz {fupplicio afficiuntur,
d. Bledt. Cﬂﬂﬂ. 3. Pe 4

PaenaQual parricidi, eft eadem, qua alterius homicidii,
puta gladii, i

l.pana. 9.§.1.ff. de L. pomp . de parricid.

f Ratio eft: qvia qvialias perfonas occiderunt,prater afcen -
dentes & delcendéres.nempe necefsitudine aligva cojun&os, ,
i 11l lege Pompeja de parricidiss, tantum ex interpretatione. j
i Juris tenentur. Ideo &inuns nonordinaria legisPompeiz,
g fed legis tantim Corneliz peenaobtinet, cim parentum li- |
berorumgsvice non fint, o _ |
(4) W elenbec. in parat. ff. de leg. pomp, de parrs. n, 9.4, 1. peena, 9. §,1.
i .- deL.Pomp. de parricid. §, aliadeinde,6.verf, [t quns autem alias. Infl.de publ, |
L ludic, -

(b) Hodié tamen in foro Ele&orali Saxonico,qvoadCon-
juges, parricidii crimen committentes, peena legisPompejz
ordinaria conftituta eft, Conft, Elect ;3 py4.
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8 Lubet hic inqvirere, Qvz fit poena mulierum

1 aut meretricum, qvainfantesexponunt? - |
Cafus diftingvend: funt: Aut enim (1) parentes exponunt |
iR infantes in locum folitarium,& a con{pe&u hominum remo-
*1 tum, Et tum vel mors fecuta eft vel non} fi mors fecuta eft; _f
E! : tenentur Lege Pomp, de parricicL -
| . Conft.Criminal. Carol. V., art. 32.1b1; NachySelegenheic ded gefahrlichen .
By Hinlagens, Bt i Stirbt aber dag Kind. & ibss am Seib oder Eeben ju '

g - fteaffen, Matth, Steph. ad dict. art, 132 in fin,
L Ratio

.
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Ratio eft, qvia locus{olitarius , eft valde periculofus &
fulpeétusex e0,qvod nullus hominum ibiambulet, 1bi 121-
tur 1mfantem exponens,ahmenta denegat, atq;ita caufam
mortis prabet.

L nibil intereft, 15 ff- de L. Cornel. de ficar,

& necare intelligitur
[ necare, 4. [, de agnofvend. vel alend. libern, Novell, 153, in prefat. in fin,

ibi: Extrems pauntr. & tap. 1o infin. Can. pafce, 21, diftinct, §6, 1b:: fi non pa-

vifti, occdift, _

Sivero mors fecutanoneft,hodic arbitraria faltem peena,
corporalis tamen ftatuenda eft.

d, art-122.1h; pnd dag Kind wird gefundens Er ibi: nacy Selegenlei

der Sache / vnd Rahtder Berfiaudigen, |
Aut (2) parentes exponunt infantes in locum non folita-

rium.fed talem,ubi qvotidié mult: pretereunt homines, &
tumiterum vel moritur expoficitius,velnon . fimoricur,pa-
rentes non ultimo {upplicio, fed corporali pena co¢rcentur::
d. Confle Carol. V.art. 132,1bi: Am &cibe
Ratio eft:qvia expofitio hzc, 1n leconon {olitario, non.,
ita eftinfanti periculofa. Siverononmoritur infans,{ed {a-
nus& falvus reperitur,peena eftarbitraria_: ;

G.art, 122. 901D 048 Kind wird gefunden pnd crnehret. _
Ratio eft: qvia parensnonanimo necandi,{ed potiuscone

ciliandz d praztereuntibus mifericordiz causa, 1d fecifle pra-

{umitur, |
, necare. 4. infin. fs de agnofiend, & alend. lib, \/ efenbec inparat.fi. ad

L. Cornel, de Sicar.n, 12.Coler, p, 1. decif.158,n. 2. Moller. lib. 4. femefir.
‘dPi 4-f' Ws 7, ;:?1'
| X.

Dubitatur etiam$ fi pater ipfe filium,capitale cri.
men committentem, interficiat, ut domeftico po-
titis qvam publico exemplo, & manu potitls paren-
tis, quam Carnificis peenam luatﬁAn ordinarnia Le-

| 3 g1s




‘o ST 5 | .q‘ R EERUIRE G e 4.
gis Pompeiz, An Verd.mitior peenia elirrogandafie?
Rriorem fententiam, exercitii cansa, defendam , pros
pter feqventes rationes, '

(1) Qvia nufpiam 1n jure hic cafus.videtur exceptus d re-

NS T \ : . ‘ e b
gula: Ergo huic ftandum , donec exceptioprobetur,

Arg. L quefitnim. 12, § 1dem vefpondet. 43, ver], aenig,.fl, de inftruct, vel in-
5 frum, legat, I. pravarscationis, 3, §. fin. ibi:qvia neg, lege aliqva. ff, de P L-

varicat, | |
_ (2) Quia non eft fingulis concedendum ;forté ob metum
lgn‘o.mlmof:x mortis evitandum,qvod per Magiftratym pub-
lice debet fier. . :

L noneft fingulur. 176. ff. de reg. Iﬁ?’

Ideo enim judiciorum vigor &-Juris publicitutela , & le-
gum facrar:parta eft reverentia, ut nihil manu. nihil pro-
prio agaturimpulin,fed omnia JurisdiGione Magiftratus ex-
pediancur, _

arg, L. fi cujusvei, 13. S, fed fi.3.3bi: Iurisdictione [ui componere. ff. de ufufr.

(3) Quia patria poteftas in pictat e, non atrocitate conli-
ftere debet,nealids latro potids,.qvim pater yocari reéuis
pofiit, _ ~

arg. L. Divus. s, ff. ad L. Powsp. de parricid. -

Refert tamen VVelenbec. in parat. ff, esd, n, 6. {ehoc cafn
mcmm;ﬁe,‘Patrl_p‘arc;pu‘nl snecultra relegationem procef~

fum fuﬂT}Q).
'*Xq.

* Sed qvomodo puniendus eft filius, patrem vet-
beribus afficiens, non verd occidens?
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Arbitraria eft poena?
pro modof{cilicet delié&i: |
perl...§.fi plins. 2. ff. de obfeq. parent, & patron, praft. ibi : vel impias manus
éls infere, Etabi: pro modo ejus vindicat, b. e, ex arbitrio. . congruentivs, 4
i fin, C. depatr, poteft, ibi: Et fi provectam ad inclementiores inurias impro
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bitatem deprebendexit, lefam pietasem feverids, b. e. arbityarié pindicabit,

Eteo refpexit quaq;Sereniﬂ?mus Eletor Saxeniz Aug,uﬁus,fﬁn 34 »
KivchenOronung fub generalibus articul, 44. Rubr., Was fich di
Wilelicdhen Gericyrshaber, fol. 375. 6. Do auch jemande. ibi: Do )ée
mand/alg dvic bofen vngerahtenen Kender suthun pegen/feine Sleern
fhmaben / [dfera vnd endlichen die Hande an fie legen wiede/ fell fole

ched dernObtigfeir vermeldes werden [ welcdhefic anch vermaoge der
$Rechte firaffen follen. | .5 :

Arbitriumatitem hoc plérunﬁ’q; ad carcerem, {fed & qvan-
doq;adRelegationem, fuftigationem, vel etiam manus qva
verberavit filius, amputationem fefe extendit; |

f b congraenting. 4. 1br: feverme. C.de patr . poteft. Y/ efenbec. inparat. f.
ae L, Comp. de parricid. n.12.in fin.Moller. ¢&-Res.ad -Conft. £lect. 3. ni29.

Pe 4o | | : L, |
Etinfuper patertalem filium exhzredemn feribere poteéft,

per Novell. vis. ¢. 3. 8. 1. 1b: manus intulerit,

Qyed procedit etiam, licér pater filium priuscaftigavetit,
Non enium filio permiffumeft, caftiganti patri refiftere: pa-
rentum entm perfona liberis [eniper deberefle fan&a,

L liberto. g. ff. de obfeq.parent. & patron. praft. & chonborn lib. 1. polit. ¢.7.

P46, '

Hinc-rmec httus defenfionem quandam allegare poteft,fi-
quidem ea caftigatio,jure patriz poteftatis, parenttbus per-
mifla eft: modo abfit excefius,

LfiBlinsiz.ibi: caftigare jure patr.poteft. non probiberis.C.de patr. peteft. l. aut

Jaita.16,$. eaufa. 2. ibis gvoniam. emendationis , nowinjurie gratia videntuy
adhiberi. ff. de peen, Chriftian, Kyembevgt - de necef, defenf. quafp. . n. -

4.0 15 Com feqq.; g1

3 5

Homicidium in {pecie fic di&tum, () dividitur vel
i Verumi, (6)vel Qvafi(c)
(a) Hoc in' quafcunyg; perfonas extraneas commiittitur,

by 1. i princ. ibiyhominis- occidendi canfa. ff. ad L. Corngl. fe ficar. 1. fjm}:
aem.3iibi: neoandi.hominis canfa. & tyt. vit. ff. eod.

(b) Ve«




<(by Verum quid fit, &quotupiex ,dicetur mox 1t The-
{112,
(¢) Quafi Homicidium quomodo committatur, explica-
bitur 1nfra thel1 27, |
' X1-1.

 Homicidium verum , aut eft neceflarium five
julum, (2)aut Voluntarium, feu dolofum,(é)auc
cafuale merum, (¢) aut culpofum, {ive cafualc cul-

pa conjunctum. (4)

(a) perl. utvim. ;. fl. de Fuft. & Fur. L.1.5.vimvi. 27. fl. deviC vi arma-

ta.vide Thelin feqventem.13.

(b) perl. qui cedem. 16. ibi; dolové malo. ff. ad l. Cornel. de ficar. Rubr. &

tot. tit. exty. de homicid. Volantar. & Cafuali. Vide Thefin. 17,

(¢) per L. perfpiciendum. 11.§. delingvitur. 2. ibi: cafu vero. fj. depen. d. Ru-
-bricaextr, de homicid.Velunt. & Cafual. 95.£.2. art. 14 6. Vide infra
dhelad. SRR S
" (d)per L. lege. 4. §. 1. ibi: quidam per lafciviam. ff. ad L, Cornel, de ficar.
P. . O. art. 146. Vide infra Thefin, 2.

X 11k
Homicidium neceflarium eft, qvod vim inju-

ftam legitime propulfando, committitur,
perd. 1. ut vim. 3. ibi: ut vim atg, injuriam propulfemus. ff.deluft. & 1ur. L. 1.
§.vim vi. 274 ibi: vim vi vepellere. ff.de vi & vi armat. 1, [i gvis. ;. ibi: ad e Ve-
nientem gladio repulerit & ¢. C. ad L. Cornel. de ficar. 1.1, 1bi: mortem, qvans
minabatur excipiat: C. qvando liceat unicuiq, fine ludice C't.

Nosvocamus &ine Dtothmehr/oder gedrengten Todtfchlag, Bt

hocHomicidium omnia Jura permittunt.

Divinum : Exod. 22. ver|. 2, e e Doih o

WNaturale: L.itaq,. 4.1 adverfus periculum naturalis ratiopermittit fe defens
deve. Et L. [cientiam. 45. S, qvi cuns aliter. 4..ff. ad L. Aqvil. 1.1.8. vim V1. 27.
hi: idg, jus natura comparatuy. ff. devi €'vi avimat.

Geneium : L 1. §. jus gent. 4. janct. [, ut vim. 3. fl. de Juft. & lur,

Civile: l.1.C. unde vi. Lex tamen civilis hang vits 84 temperavit , ut cum

incul-
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moulpate tutele moderamine fiever. 1hi: inculpatetutele moderamine,

~Canonicum ! Cap. fi perfodiens. z. in fin. ibis fi fe telo defenderit. extra. de

oomicid. volunt. & . cap. fignificafti. 13. verf. fiverg. ibs. quamvic vim:ve ve-
peilere ommues leges omniag, jura permittant. d. ti.

Saxonicum? fandtrecht arr. 7g.ibis Wundetein PRann feinen Herrny
oder fchlaget jhn sucodt inDdothwehre feinegs chengroder derHerv dets
stann : Er thuedaranwiderfeine Tremw nicht/ fo die Eﬂatt)mebre mit
S‘icchtbsvxef¢llwtfb lib, 3.

Conft. Carol. P. . O. 140. ihi: Vnd der-bendrigeel fan fiiglicy ohne
Dabriigteie.oder Verlesung feined §¢ibeg | Sebeng/ Ehy /vnnd gueen
detrmued niche encweicheny/dermag feindeib pnddebenohnealle Strafe
fel vurch eine rectiteBegentvehre retren.

Cnft. Elect. §. part. 4. ibi-pnd doch) dev defenfion halben. Et Conft. 1. 4,
Pi gt

Ratio horum]urmm omnium eft:qvia melius eft occur-

rere in tempore ;qvam poft exitum wvindicare,
5. 1.€. quandolicear unicuig, fine ludite,

Neqve qvis expectare comturpnmum 14umy cumlspof

fit eflc lethalis.
P. 0.0O. art. 140 1bi: iff auch mit feinerBegenmehribifi er gefchlagen
wird/ su wareen niche fchuldia.
Moderamen autem inculpatx tutelz 1n hifce duobus

confiftit;
(1) ut offenfio vel offenfionis juftx timor pmcedat-
l. 2. 1bi: agoreflorem. C, ad L. Cornel. de Sicar. |.fi quss. 3, ibr: pevcufforems ad [e
vementems C.cod. [. wt vim. ;. ff. de Inft. & lur. ibi: propul.[emus. propulfatio
antem prefupponit offenfionem. . 5. 2. art.140. ibi: pberiaufie / anfiche
oder fchlagr. ¢re.
(2,Uthat defenfio in continenti: Hoc eft, flagrante adhuc
Cri mme.
l. qvipoffefSionem. 17. ihi: in ipfo congreffu. Et ibi: Iico. {I. de vi & vi armata.
Nam ex mtervallo fi adverfarius laditur, ex defenfione

fit offenfio.

1 fc:’entz'm: 45 S. qvi cum aliter. 4. infin.ff. ad L. Aqvil. PD. 5. $D.art, 142.
2 em der Todrfchlager aug frepen vnd vnfienobﬂgten Qingen

tmmffelsctwnb b alierertin der iachfolg exfchlagen berre. &
C Pro-




i Prolixius Hxctratat Farinac. tral. de bomicid. q.125. part. 6. ubi »,
| i 39r.demum concludit, gvod generaliter Judicis arbitrio committen-
| '”I dum fit, an & quando fie fervarum moderamen 1nculpata rurele

qvalisq; & qvantus fic exceflus. Addens rationem : Qvia de factis ho-
g minum non poteft dari cerea regula, proper nimiam faltorum mul. |
qL - tiplicitatem.,

1 Peenany igitur hoc homicrdium Neceflarium animadver-
e flonemvé ullam non meretur. Ratio eft: Qvia ubi mjuita, 5
i eft ofienfio,ibi jufta eft deferfio, Defenfor enini P'I"Oprim {a- ’-*
i lutisin nulle peccifle videtur, '
L d. L. at vim., 3.bi: Tuve fecffe exiftimatar, ff.de yuft & Iar. L 2.ibi: nullam

([ calumniam metueredebes. Coad L. Cornel. de ficar. | [t quir. 3. ihi defenfor s

i nuilo vecalle videtur, C. eod. I, ficut allegas. 4. ibi: jure cafum videri.C, ho

tir, 1. . O. art. 139, bt Welchyer eine rechee Nohemehr sue Recrung
jeinesdeibs vud Seberrd thae dev iff davod wiemddt nidye {djulvig.Farie
IR nac.d.q. 125. tits 14 pu 1. 1. 3. Jeqq. -

| \ LA T el FRENT F {2 ,_ : &' :
A Ture vero Saxonico tn necefiary detemriione conititutus,
| apeend quidem ordinarialiberatur, Judici tame mul&am pe-
1 ﬁ cuniariam & interfe@iagnatisintegrum VVergeldum exol-
i vere cogitur. e

1 ‘ él

Sandr. art.14. L. 2. Moller ad Conft. Elet. 1. n. 1, p. 4. Betlich, p. 4. Con-

- e’ B .

clus.12. 9. 4. [¢49. *
TR Exceflusex arbitrioJudicis punitur, ponderatis diligenter |
|l & exade oninibus fa&tcircumftantiss, '
b ' DD D. art, 142, verf. wemlich) iff hicvimsu mevclen | & conft. Elett. 11,

part. 4. ‘ | ' :

Sed materiami defenfionis [atius pertradare jam non eft
amimus ¢ Unam faltem atque alteram Qvzftionem, ad hoc
Homicidium Neceflafium pertinentem,annecto,

' . | X1V.
|

- Quaritur fxpilsime ! An ob defenfionem pudici-
tiz foz, vel fuorum,infulrantem ingerficere licitum

£ Ha

L

.....
lllll




......

perl. 1,8, idem Diva. ¢. ff. ad L. Cornel. de ficar. ibi: is , qvi frupram fibi, vel
[uss s per vam i ,rrm rem ocuidit , dumittitur.

Ratio (1) eft; quia militateadem ramo,q U 111 COrporis de-

fenfione ..

Confi.. Elelt. g2, in prin. 2 4, ihi: Dad Sebenynd bxe@bre aletcly acﬁtef
%emadmodum enim vita femel amiffa recuperari ne-
quu,lta nec pudn:ma_. | -
L uta, tn pr. ibi: cam Virginias vel raﬁ:ms corrupta veftitui non pofit. C.de mpt
Virg.
Hinc Ovidius
Ao R e kot o Neulla veparabilis artes
L:fﬂz prdicitiaes?, depe’rzz‘ lla femel.
( yQuia metus ftuprimajor, quim mortis effe debet.
{ﬂ'h}lldt?’ﬂ §.5. qvod i 2. [f. qvod metus caufa.
Meritd.i itag; ejulmodiviolentus expugnator pudicitiz non.
minus, quam latro pumtm

C . 8, O:art, ug.ihiz Sol einent Ranber gleich mirdem Sclimwerde
poin d¢hen s Iodegebradt werden. Gilhaul. d.arbe. jadscial. orimina.
6. 2. 1. 12,1, 306, |

X V.

Sed licetne pro de fumom quog; honoris feu ﬁl-

ma aliquem occidere? Neg!
~ Ratio{n) eft :quianeceflaria de ﬂ.nf‘o tantum ad cafum ne-

ceflitatis eft aftri@a, & durante periculo permifia ¢ Quande
videlicetvis 1pfi meori vel vitz infertur.
- d. L. ne visn . bz ob tutelams corporss, - de (uft: €& Lur L. [cientiam. 45.§. qvi
cum aliter.q, zb:ﬁmmdslw taxat , non etiam ulcifcend: caus*f:rfttn,[tf
ad L. Aqvil, 1. 2. 1bi; in dubio vite difcvimine. C, ad L. Cornel. deficar. L. fiut
allegas, 4. ibi: inferende cadss, C.e0d.
Sed pcrlnjunam nulla vis vel vitze vel CoOrporl mfertur,

{ed injurians tantam honarem,exiftimationem,;& famam le-

dere atque arrodere tuntat,thJ uria affeGus aliter fe tuen
pateit, ut fequitur, - Ergo,

C 2 Lo (2)Quia
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- (2)quia ubi competit remedium,{¢u auxilium ordinarium,
non debet tribui extraordinarium,
L im canfe. 16 ¢ pr.ff. d¢ minor. L. quedam. 9. ibi: [clicet s qvia id confequi
poffusmus per wandats actionem ff. de edendo.
Sed injuriato-conceflum: eft. remedium ordinarium, pu-
taadtio1njuriarume::
[.qve omna, 25. ff. de procurater. .
-, Ergd.Eft igitur Injuriamox ad animum revocanda,
I non foldus. 11, §. 1. :bi: Latim paffus ad ammuin tuum, <. ff. de Injur,
Poltea aétione experiundums.
Liextat, 1z.3bi: optimum eft; ut [ qvasputas te habeve petitionez, actionibus ex-
periaris, Et ibi: vir efts [i'non per judicemn repofat. ff. qvod metus caufa. L. cre-
ditores.7. f]. ad L 1ul. de vs privat. L nulluc. 1 4. ibi: ne quuqvam fibi spfi per-
mittere valeat ultionem, C, de ludzis,
Tuam Judex litem hanc {ué Jurifdiéione componet.
L[icujusres, 13. 5. fed fiinter. ;. ff. de ufufr. .
Nonenim-eftfingulisconcedendum,quod per magiitratum:
publicé fieri poteft, ne occafio. detur majoris tumultus fa--
ciendi, .
[.noneft.176.1f. dereg. Fur.
() Quia generaliter vindi&a privata permifla non eft,ni--
fi.copia magiftratus haberi non pofiit.
arg. 1, 1. C. qvando lic. unicuig, fine judice fe vindic, Bernhard Zieritz 44 -

Conft, Carol. art, 140, .
XVI..

- Anne autem propter-defenfionem bonorum-
hominem-occidere conceditur ? Regulariter nong
Nil1 vitz qvoqve & corporis periculum fimul 1m-.
mineat. . |

Ratio (1) quia ea tantum jufta cedes eft, ubi corpori vis-
infertur ;& metus {ubeft mortis,

d, 1, 3. 1b3: ob tutelam corporss (ui. ff. de Fuf. & Fur. L, fed etfi, 5. ibi: ferro (e

petentein. Et ibs; mesnqvis morts, ff, adL, Aquil ). fcientiam, 45, §, 4, ibi: cum
: | S i ot aliter
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aliter [e tueri non peffunt, . eod. L {uvem o, 1bi: fi parcere ei finepernuio non
patutt [ ad L.Corr.de ficar.c.2, ibi te tuag..extr de homicid,ubs eopula qve,
gnter bons & perfonam pofita, probat, pro Jola revamdefenfione s mvaforem
accads non debere ESE enim tlla particula copulativa , ad cujus copule veritatem
reqvaritr, utramg, partem vevam effe. | fi heredi. s, ibi: cmnibus parendatn eft
qvia aniws loco habentur, ff. de Condit, inftit. | fy ex plagis.s2. §, 0. 8545 taver -
waris obd tantdm, gvod lacernam [ihi preeteriens abftulerat, eum non jure ce=
deredicitur, mifi prius etram vapulaflet. ff. ad L. Aqvil. L 2. C. unde vi, ubi Im-

d : g 2 H - :‘r""."r : o - :r I -‘r-l - X
peratores agunt de defendenda poff: fsione, & dant: Qvod ad ejus defesrfione,mo-

deratione inculpata tutele adbibunay tllatam vim propulfare lsceat, hoc eff, cume

eqvabilidefenfione & abomniculparemota. P, 5, . art. 170, b1: So jeo-

niand einen bey D achelicher Weile gefabrlicher weife in feinem Haufe

- finder] vad cefchlage/Co, _ | TR
(2) Quia regularitcrrcs*ablatm, etiamfi Fucrln‘t precwﬁ{l
fimz, plunbus tam;n‘a&mnibus ordifariis, vel interdi&is,
ut« Adione ad exhibendum, ret vindicatione, condiétione
furtivi, bonorum raptorum interdi@is recuperandz poflela

fionts &c.récuperari poffunt: Srigitur ego defendo resmeas,

& fur defenfionem hancper vim umpedit,non poteftid ali-

rer contingere, quimme offendendo, quo calu jam defenfio
g e . _ . \

rerum ad defenfionem perfonz pertinet, Non enim tam

rem; quam me ipfumdefendo,

arg. d.1,1.§. vim vivepellere.27. ff. devi &vi armat. Volzius in Commentar.

ad L.Corn de ficar. cap. 7.n.100..infin. Fachin. lis.1. Controverf. ¢.31. Zoan-
‘meteus tradt. defenf. p v n.36:feqq.

Voluntarium homicidiam eft, qvod dqlo ma-
lo, (4) & animo deliberato’(¢) ad 1nterficiendum
hominem (¢) committitur,. e 3 _

(a) Dolus enim malus, & occidendl animus penz legis
Corneliz locum faciunt,” 3 it b
I. 1. in princ. ibi: cujusvé dolomalo. & §. Divas. 3. ibiz ff nonoccidends anime.

ff- 4d L. Corn. de ficar. 1. qvi cadem, 16, ibi: dolové malo.ff. cod. 1. 1. ihi: nen

oecidends animo, C. €04,

C 3 .(b) Un-
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(b)Unde Voluntarium hemictdiuie non commictunt,
(1) Intantess ; '
[, infans. 12, ff. ad L.Cornel, d¢ ficar,

Ubirario adducitur,quia eos innocentia confilu tuetur, Ft

in parvuolis nulla deprehenditar culpas.
L Jed etfi, 55. 8,1 infin.ff. de fideicommff. libert.
ftaseorum, quid videat & agat,1gnorat,

Li.cme fin,C. de falf. moneta. arg. v, pupillum. 111. de R. I.

(2) Furiofus : quiahunc fat1 infelicitas excufat,
d.l.mfans. 12, tn fine.
Senfu namg:ac ratione caret,

A Juriofi. go.ff. deR. 1.1 fed etfi.5. §. 2. ibi: chiin [ue mentis non fit. ff. ad 1.
Aqil. L. congraut. 13. 8.1, & 1, Divas. 144 ff. de offic. prefid. . pena. g.5. 2.
fin. ff. ad L. Pomp. de parricid. -

- Totum tamen negotium hoc,quoad furorem cognofcen-
dum, arbitrio Judicis committendum videtur, ut confide-
ret,an perpetuo turore quis laborer, anvero intermiffum fu-
rorem habeat, .

I* 2.C. de Contral. emtio. l.Divus. 14. ver(_ fi vero. f. de offic, prefid. Menoch.
arbitr. [ud. qvaft, caf. 325, Faber s Codic, i.g. tit, 10, definit. 7.

(e)Commuttitur autem petiflimtim (1) Teli vel inflrumen-

tiquodam genere,videinfrath,26,cir fin.
" (2) Veneno:
L1, S.o. & Logufdem 3. princ. §.1. 2.3. ff, ad 1. Cornel. de ficar. P, $). .

art. 120.
(3)Maleficio, magicis puta adhibitis artibus,
P.HDB. art. 109. ibiz vod man fol folche firafiemi den Fetwer chumn,

Peena hujus Homicidi Volaatarii feu dolofi ordinariaex L. -

Cornelid olim fuit, Deportatio,& omnium bonorum adem-
tiofeu confi{catio, |

L.ejufdem. 3.6, legis. 7 f]. ad L. Cornel. de ficar,

Poftea & progreflu temporis.honeftiores quidem in Infu-
lam deportabantur, humiliores vero ultimo fupplicio affici
cazperunt, S 3

d, |,
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d. 1,26 5.0 de tit. L qvi ceidem. 1667 in hondre aliqvo pofitideportaifo-
lent, Gt ibi: gvefecundo grads [ui.g,capite punantuy o ff. & tit.
Hodié indifkinéé ultimo fupphicio,puta gladii pena, ho-
micidz afhciuntur- ‘ '
fra enim (1) jubet jus divinum,
Genes. 9. v. 6, ibi: qvicting, effuderit humanum [angvinem, illins [angvis fun-
datursExodszr v.12.14. Numeror. 35. v,16.Deuters1g, v. 11,12, Matth.
209 f2, ‘ . ~ I
Atque hac g}adii peena in homicidas, tempore luftiniant
quoque jam ulitdta erat, | o ey :
1deo hanc penaw ipfi L. Cornelie afferibere voluit. in §.item L. Caa'?ze?.ide
ficar. 5. b ultore [erro. 1. de pulbl. Fudic. ut tradant Bachov, a4 d, §«itews
L. Corn, de ficar. in pr. & alu Infhitutific. St
Approbavithanceandem penamCarol.V.1n '
Conﬂ. Criin, arts127. fbé:_C.Sft’n ;ezcr._ﬂ}?érbcr oD ér ‘Enp”c{a[;tge'ﬁ'( 1o ¢F f
v deffelben nicht rechimaifige Entfchuldigung auffiihrentan | Hacdas 13
- Sebenpermvclet. ‘ | N R e
Facit (2) naturalis ratio, quz dicat, utid, quod alterife-
¢it, femper expedtet, ° ST
. [, neme. 3. ver|. patiatur, C.de Epiﬁ:op.-_mdiem. | 3 | Il b
| (3)Quia hemicida violat cognationem humanam, cum |
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inter homines natura quandamcognationem conftituerit. | B
! d.l.;.fl.deluft. & lur. G oo e
| - Peena tamen hxc gladit quandoque ex varus circumitan- i
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#1is augert f@let*Latronesﬂemm publrgi 101€I‘lf :jgtﬁ contun-
di,& erdem imponi. Veneficr mares etiamrota cofrn-gpnt;tlr;
foeminz aquis fuffocantur, Plus enim eft hommnem extungve-
re venemno, quam gladzo, 33 SR

. , 1,C.de Maleficn. & =

| Ratio forté hzceft ! quia venenum minus precavert po-
toft ,quam telum, e o

~ Jure Canonico homicida ‘excommunicationis fentétiam
incurrit, itemqs depofitionss d dignitate, honore, officio,be-
neficio,
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¢.1.de bomicid.in 6 .1 quiz vidaam, 9. diftint.vo, LITeng
Ethec quoq; peena illo Juresft omnium graviflima;Ju-
dex namque Ecclefiafticus ultra excommunicationem nihil
tacere, -
cap.cum nen ab homine. 10.Extr, de Fudic,
nec judicium fangvinis proferre poteft,
Cap.Clericts. s .Ext,ne clericivel Monachs fecularibus [e negoti &,

XVIIL
Coatroverfias hic nonnullas :fubjicere placet?

Quazritar igitur (1) An mandans alterum occidere,

tanquam homicida {it puniendus 2 Affirm.
(1) per textus manifeftos: '
in Lnihil 15.8.1bi: mandator cedss pro homicida habetur.ff. ad L. Corn.de Sicay.
L.nonideo. 7. 1bi: prever principalem Renm mandatorem ex [ud perfond conve-
wiripoffe, C.de accufat.l.ejusdem.;.§.item is. 4.,1bi: [ciente eo avima fumferit. Et
ihi: qviautor feditionss fuerit. ff,ad L. Corn.de Sicar,
(2) quia nihilintereft,occidat qvis,an caufam mortis prz-
beat,
d l.nihil, 15. inpr.{l. ad L. Coinel. de [icar,
Caufam verd mortis-prebere mandantemin aperto eft.
(3) Quia, quod quis per alium facit, perinde eft, ac fi1pfe,
taciat.
Cap. qvi facit per alium. 72.deR<1.in 6. arg. l. non folum. 11, §. fi mandati.
3. 11. de Injur L. fi quis. 7.8, hoc vero. 5, in fin, ff. de Fursdicl.
(4) Quia&1s damnum dat, qui jubet dare_.
L.is damnum. 169. fl.de Ro L [ 1. S dejeciffe. 12, 1bi: parvi enim referre vifum
eft, fuss manibus qvis dejiciat , anvere per alium. ff. de vi & vi armata.
Juffus igitur feu mandatum hic faéo comparatur , maxime,
quiaresmalieft exempli,cumortis caufam prebeat mandans,
Beekeldepubl. Tud, difqvif. 6.1, 6, p. 125

X X,
Queritur (2)an 1s,qui mandavit vulnerare, occi-
i dere




e e S —

dere autem exprefse prohlbmnordmam pocna 1 fit af-
ficiendus?

PCI textus in

L stemn Mela. 1. §. Celfus. 3. ff. ad L. Aqvil, 13; ﬁmrem oM teneri qvafi oo
derit, fed qvali vulneraverit.

b buic feripture.is. §. 1. ibi: de oscifo aginenpeffe, (ed qvafi de vatnerato. ff.d-
$it, . ita valneratus. s1. ver( toitur » fi qvu ferva. ff. eod.
Ratio (1)quia,ut aliquis penalegts Corneliz teneatur,re-
quiritur verus animus occidend: ex dolomalo.
L 1.S, Divus. ;. 1bi: fi non occidends ansmo.ff. ad L. Corn. de ficar. L. ejusdem. 3.
inpr. ihi: necands homings canfa. ff. eod. L. is, qvi cum tels. 7. ibi: qv: homin
necand: causa. C. eod.,
Sed mandator talis,non habuit dire&e dolog; malo animum
occidendi,uti ex inhibitione,mandatario fa&i, conftat ,Ergo

uthomicida damnari nequir,

(2)Quiain genere voluntas & propofitum delinquentis di-
ﬁlncvnmaluﬁc;a_.
l, qw I??/I{;M‘ 732, inpr. fl. de furt.
Ftnon tam Fad’cum qumxtur,qu&m caufa faciendi,
- Lverumeft. 39. 1. dr,fmr
Nec tam exitus,quam voluntas & principium perpetrandi

deli&Gum.

l. Diviss. 14.{]. ad L. Corn. de ficars
Fachin. lib. 1. Contr, Jur. vap. y6. Arumzus. difpat, Inftit. 15. 9. 9. ES

difput. [f. 23, 0, 12

Q_xrltur () An & illud ficvoluntarium homici-
dium; hjohanncs errote perfonx, Paulum interfi-
ficere cogitans, Petrum incerficiat?
eoq, et1am ordmana homicidii pcena punienduselt,

Negatm -

------
I e

X X,

Affirm, ad-

D ~ Ratio
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" Ratio (1) Quiadolus propofitum,&animus fuit occiden-
diPaulum ; Ergo ob dolum &.occidendi.animum ordinariz
penalocus elt.. _ _

d.l 1. inpr, < S, 1, ibigdolo malo. ff. ad L. Corn. de riar, d. . qvi cadem. 16,

ibi: Sponte dolove. ff. eod.

(2) Quia pravalet,quod principale eft: Johannem nem-
péoccidere velle Paulum, ut proprereadolus.in gencre {uf-
ficiats.

L, euns qvi.18. §. fi injuria. 3 ibs pravalet gvod principale eft. ff. de Injur, ubi

gnpuria dlata dicitur  licer alit fuerit deftinata. :

' (3)Quua nihil ad deli¢tum minuendum facit,quod Petrum

ignorav‘e r1t, Operamnamque deditret illicim.'_

o Lofalfus. 43. S, gvi abienum, 4. fl. de furs. L fcientiam. 47.8.-qvi cumr aliter. 4.
hs: [ed pratereuntem- percuffero s tencbor: ff. ad LT Aqvil.

Siquidemerrortantum eftin obje@o;no1n voluntate,quam:
in  genere adefle,{ufficit,, Ergo & hicvoluntas {pectanda, .

non exirus:
I, Divas. 14 ff- ad L. Cornel, de ficar,

Quod exprefsiﬁs Ele@orSereniflimus Saxonizbrevibus quil- -

dem; fed nervosé confirmat , addita urgente ratione hacs

quod negarinon poflit; homicidiumlege tam divina, quam;

humani prohibitim;incafu hoc. illicito fuiflecommiflum,
Conft. Elect, 6, part. 4.ibi: So einer jhm fucfese auff demju fchlagen/

mittoelchen er in Imictzacht gerabren/ond in foldhem Strhabeneinen

andernerfchiane  exfcheuff oder crmordee/digivet] ¢r darinnen widey

Sottes Bebot gehandeles vud nicht verneinet toerden mag/ daf¢s ¢in
Lodtfchlag fen: So fol ¢in folcher Berbrecher mit dem Schmwerde vom .
Seben jum Tode gericheet werden, Beekel depubl. Fudic. difqvif, 6,8, 9. -

pi126, ubipag. [equentipluresin utramg partem Dd. citantur, .

XX 1.,

Quazritur (4) An ebrius; committens homicidium.
inebrietate,ordinaria homicidii poena puniri pofsit?.
Diftingvitur interebrictatem enormem , feu immo-

- “u oo dicam,,
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dicam, & inter modicam feu remifsiorem. Propter
:cnmmem.atqueimmodicamébrieta&m,quﬁ homo
omui rationis ufu privatur ;& mentis [ux compos
non eft, delingvens:nen ordinaria, fed extraordina-
rid peend puniendus-elt. Huicienim ebrio nec dolus
necvoluntas.delingvendi.adelt. '

1. omnedeliftum. 6. § qvife. 7. ibi: per-vinur lapfis capitalis pena remitten-
daeft: ff.deremils. |

Impetu potius, quim:propofito delinquit,

L, perfpiciendum.i1. §. delingvitur. 2. yer(. impetu eurem. ff. depen. -
Unde quia:-nefcit,quid loquatur,furiolocomparatur, mot:-

tuo, & ignoranti,

C.fané. 7. verf utfciunt gvid loqvantur , qvi nimio vine induigent, jacent
fepnlti. Caif. 15. qveft. 1.c. venter. s dift. 35. capit. 4 crapuld. 14.1bi% cum e-
brietas mentis mducat exilism. extr, de vitﬁ..d”bamﬂ;(}kn
Ergo puniendus eft :non quantum homicidium, fed quan-
cum 11la.meretur ebrietas,utdiciturin | -

can.intbriaverunt. 9. 6auf. 15, ¢ 1,
Hoceft:excufaturi tantonona totd, utlo qvunturDd. Puni-

tur itaq; arbitrarie, cum-operam deditreiillicitz, hion vitan-

do nimiam tllam ebrictatem. _
arg. L. fi fervus, 27, S, /i fornicarius. 9. f. ad L. Aqvil. l.qvi occidit. 30.5. 47 hat,

2.1f eod.
Ebrietas verd modica feu remiflior, ordinariam incurrit pee-

nam,quia non omnem cationem tollit, 1mo ebrius hic ati
mentis eft compos, 1ta . nimofior, audacior &infolentior ef-
ficitur, {entit ac intelligit, quid agat, Ergo &doli capax eft.
Quocirca ceffante ratione zquiparationis cum furiofo,mor-
tuo ,ignorante, ebrioquoque huic,excufationis locus relin-
quinec poteft nec debet. .
% Anton.Faber.mn Cod. lib. g, tit. 10. definit. 7, Menoch..arbutr. Fud Qveff.
Cafu 3257.1. 7. thi: nom procedit 1 €0 s qilevi ebrietate affectus eft » Nam 1lls

HOR MIBHILUY PEBA OTAIBATIA. Volzius m Comimeniar. 4d-L, Cornele@e ficar.

kAP, 6. 1, 21. [e4].
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Queritur €¢) Si quidam in rixa fuerit occifus,
An omaesordinaria homicidii poena teneantur? Di-
inzuzadiluac calus §

Aut enim (5) autor rixe & homicida eft certus: &is {olus
picctendus eft peend ordinarid, |

pertostem Mela. v, S. [ed frplures. 2, bi: figvidem apparet , cujus itu perievit,

flie gvaft oceiderit, tenetur, ff. ad L. Aqvil. Text, inConft.Carol. art. 143, verf.

o man den rechren Thdacer me:f/ dex fol als ¢in Todefchidger mie

Detmt Sdimerde sum Todt aefrafit werden,

Ethoc caflu nullumeft dubium;: Ceeteri tamen tantim de |-
fiontbus tementur,

Match. Steph, ad d. art. 148. inpr.verf fi autor homicidii feiatur. Geil,

bib. 2. obferv. 109, n. 2. ver(, fi verd certum fir. .

Aut(2) incertuseft autor, & conftat, quod plures dolosé
animo deliberato, & confilio communicato hominem inter-
fecerint: Reus autem homicida 1gnoratur; tum omaes te-
nentur peena homicrdii ordinaria,

a. Cw:ﬁ, Carol. art, 14§, 12 prizf. ib1: &0 etiiche fpcrfoncn mis Yorqes

fereeim vnd pereinigten [ LWillen vnd QRuch jemand boGlich jucrmore

pen/ emander Hulf viud Beyftand thuny diefelbe Tharer alle haben
0ag Seben vertvivclet.

Ratio eft: gvja omnes dolo malo animum ac voluntatem oc-
ctdendi habuerunt, Etqvamvis forfan omnes manu xqvali-
ternon occiderint mutuam tamen opem & auxilium f1bi tu-
lerunt finguli, caufamd; mortis prabuerunt.

[ 1.an pr. ibi:qvi bomnem occiderit. §. Divus 3. ibi: occidendi animio. L.Divas.

14 1bs: voluntas. &' | mbil inteyeft. is . ff. ad L. Cornel. de ficar.

Ergo cum omnium par {it ratio, omnes etiam merito part
peena affictuntur,

arg. L. in eadews causa, 3.inpr. ff. ad L. Ful. devi publ. ¢ap. ficut dignum. 6.

§. #llt autem, qvi animo occidendi, 1. extr, de homicid, Geil, d. . 2. obfery.
- 109. M. 10.

Aut (3) neq; deautore, neq; qvod omnes fimul animum occi-

e e —— — L. - — ——— -
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dendi habuerint,conftat. & nihilominus occifuslethalevul-

nusaccepit, tum omnes in dubroarbitraria & extraordinarii

P(:en{i pleétendr puta,vel peend pecuniaria vel relegatioe, &e,
avg. [ oitem Mela, 110 S. fiplures. 4. ff, ad L. Aqvil. d. Conft. Carol. art, 148,
t‘f?’f. aber Der andber %ct)ﬁ&nberq- Efibr 11D 111an mogee feinen mifjen/
Et panlo poft : Rabespfiegen mit Eroffuang aller Bmbandevnd Ges
teaenhsit der Sadyen

Coalt Ele®d 7.5. 4. ver[.Sofollen fie afle it Swveiffel. -

Ratio (1) Quia in dubio, &inobfcuris feqvendum id , quod
minimum eft. |
‘Cap.inobfcnris. 30. deveg. Fur. in 6,
it in peenis benignior fitinterpretatio,ut potids mollien-
dz;quam afperandz. fint, -
L, mterpretatione, 42. ff.de pan, cap. in peeny. 49, deR. I, in. 6.
(2)  Quia hoc cafu fatius eft impunitum relingvi facinus
nocentis, qvam inpocentem damnart,
I, abjentem. v. ff. de pan.
(3) Quiaregulariter incertitudo omnes aus & difpoii-
tiones vitiat, '
[, itemPomponius. §.§. final, de de rei vindicat. [ duo [ant Titii. 0. ff, de teftam.
tuteld, [, ubs antem non app vet, 75.ff, de V. OGl.
Qvod prafertim etiam obfervandum indeliéis , ub1 proba-

tiones luce meridiana clariores requiruntur,

! final. C.deprobat. , :

(4)Qvia aliis deliGum in rixd commiffum fecundim gva-
litates armorum &alias circumftanttas contemplarioportet,
cujusi@u,vellethale valnus infli&um {it, utintelligi pofls,
cul ordinaria paena irrogari debeat,

L. 1. . Divas. 3, in fin. ibi: invixd caufa magis, qvam voluntate. ff. ad L,Corn.

de ficar, L. fin. ff. eod. g ok
Sed hocin cafufcire non poflumus, qvisnamin #ia rixa vul-

nusinflixerit mortale,ided neceflario feqvitur,neminem or-
dinarid ponaafficiendum effe.

{5) Quia qvamvis hxc locum habeantqvoad pa:nam (:;-—
_ . - it gl B ; .




[ T — . = - E a: 2 3 s
e e E - - -
L — - - =
Ea B e et

riam: Omnes entmret llicitz operam dederunt,

dinariam, noh tamen qvoad arbitrariam, {eu extraordina-

arg. L. 1.8, fi plures.io. in fin. ff. de hus, qvi dejecerint, vel effuder. €¢.
S1 tamencompertum eft, gvoldamnec percuflifle, nec infiil-
tafle, nec aliomodo auxilium percufloribus dedifle, omning
funt ablolvends,itautnec peeni aliqva arbitrarii ple@i de-
beant, Sunt enim tales planéinnocentes,

a. Conft. Elect, 7. in fin, i1t Nedoch | o ¢g fich befiinde) dag etliche niche

mis 5ugefchlagen/ibnncmvnfd}u[ms eren /oie genieffen ibrer Pns
fchuld billich. |

Illuad qvogs;nonomittendum, qvandoq;,_judicem ad:invefli-
gationemyeritatis ad torturam procedere poile puta ficon-
tra qvosdaminrixi hac, indtcia commifli homicidii non in-
certa concurrant,

d. Conft, Elect. 7, part. q.inpr.ibi: Bnd do wider einen’ indicia , die §ue

{harifenSrage genugfam | porhandeny auff denfelbigen die tortur g
fproclien focrden. ' '

ard. l.milites. &.8§.1. 1bi: certes indicits.C, de gqvaft. L. unius, 18.8, 1. 3b1: evi-
dentioribus arguments. ff. de qvaff. -

Indiciaautem ad torturam inhoc cafu {ufficientia refert ex
variis Dd, Berlich,

- part. 4. Concluf. 11, n. 65.
Videantur

Conft. Carol* art. 33. &, 34.
Diffentit Bocerus de homicid lib, r.c.3. n. 141 {ed de tot) hac
qvzftione ardui & intricati videantur :

Menoch. arbitr. Fud. Qvaft. Caf. 362, Farin. in prait, criminal. Qvafl. 46
Berlich, dspart. 4. Conclufi 2. Harem, piffor. obferv, 74 *

L]

| XX 11, |
Quearitur} (§) An ordinaria poena homici 111
voluntarii,a magiitratu, vel difpenfatione, vel fa-
tuto remitti, & in pecuniariam peenam hodic con-
verel pofsit?  Negatur: s
| | ' ~ Ratio

- P TS—— & 5
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- Ratio (1) Quia Jure divino exprefs¢ hec remiflio prohi-

Detur, |
Nam. z5. v. 31, ihi: Now accip’etis precium ab eo,qvi reus eft Sangviny. Et verf.
234 thg mec aluer expiari poteft snifi perejus fangvinem v fangvinem alte-
vous effuderit. Jer.48. Vevf. 10161 maledichus, gvi orobibet gladiuum fuum 4 fan-
gvine. Eff enim Magiftratus vindex adiram, ei, gvs male agit. Rom. 12. v. 4.
¢2) Qvia Magiftratus Déo inferior non poteft tollere aut

muitare JusaDeo tangvam {upertore conditum,
" Cap, cum iferior. 16. €xi, de Majors & obedientia. & .cap.fuper €o. 4,
extr. de llfuy, | | e
() Qvra jure naturalia funt immutabilia,
§. [ed naturalia, 11, Inft. de Jur, Natural, Gent, & Civil. |
Sed paena homiicidii;praeter autoritatem-divinam,etiam fun-
damentum in natisrd habet; qua cognationem inter OMmnes
Komines conftituit;
L.; flodeFuft. & Fur.

Lege autem naturz,nemo, nec princeps qvidem eft {olutus,
arg, L ease 3. ff. de cap. minut, _
(4) Quia peenx commenfurandz {uncdeliéis,

L. Pedins: 4.8.1. in fin. ver[, ne qvid durins aut remifuus conflitaatur , qyam
canfapofiulabit, ff. de incend, rums naufrage & i. L. perfpiciendum. 1. in pr. ffe
de poen. . ' | |

ed nulla eft proportio inter’ fangvinem hominis effufum
& pecuniam, Qvare homicida; qyod fecit,expectet. 3
l. nemo, 3 verf patiatur. C. de Epifc.audiend. _

(5)Quia’alids difciplina publica nimis laxaretur, & infini-
tisczdibus occalio preberetur, Magiftratus namg; poteita-
tem remittendifreqventer exercendo, pratextu hujus vel
illius caufz; ad delinqvendum facilé probos invitare, & im-
probos animofiores reddere poflet;Imo homines certo pre-
cio 'venales exponerentury

Johan.Hering in difcurf.de hemiiid, dolofi & voluntarii atracitate in appen”
e p, 141, fe49.

L

XXIV,Ca--




XXIV. |

Cafvale Homicidium eft, qvod fortuitd & pra-
ter animum vel intentionem committent's vel cau-
fam danuis, committitur, ex a¢tu qvodam licito,na.

tura {ua ad delinqvendum non comparato.

l.esm , qvi. 5, ibitfed cafu fortuito, C, ad L. Corn, de ficar.
Homicidihujus exempla, qve alids rem valde illuftrant , &
manifeltiorem reddunt, |

L prater. 3.§. 2. 1bi; exemplo manifeftius fit, ff, de collat. bonor, 1,1, in pr.f.
deprefiript. Vers.,

Sunt feqventia_}

{1) In Tonfore Barbz.
S11n Tonftrinifu, loco nempéfolito, barbam alicui radens,
alterius jadu vel percuffione impulfus,gulam e1 precidat.

L.item Mela, 11, in princ. ff. ad.L, Aqvil. Confl. Carol, art,146. ibi: €in

- DBarbicver O

(2) In fagittario

Siin campo confyveto telum emittens, tranfcurrentem tra-
jiciat, _

Can. fi homicidsum. 41 Cauf. 23. qveft. 5. 1bi: telum mann fugit. d, art_ 146.

hi: So ¢inS chug in einer gevobhnlichenZiciSeae flchetober figct S

(3) InVenatore,:
€; invenahdo telum ia feram mifium,hominem interficiat,
I per(puiendun. 1. §. delingvitur. 2.1bt: cum s venando.ff. de pan, Volz,

in Comment. ad L. Corn. deficar, cap. 6. 1. 29. Bocergde howidd. lsh. 1 6. 2.

n.87 -
 (4)InSacerdote pulfante campanam,

Si cadente tintinnabulo, puerum qvendam occidat,
_C. Johanxes Sacerdos. 23. extr. A¢ homiicrd.

Peena igitur Homicidi mere cafualis in exemplis connume-

ratis& fimilibus criminalis non eft,qviaei,qvi operam dat ret
licttz, nihil poteftimputar:, f1cafus,omnes fortuitos non
praevidit, 5

d, cap- Johann, 32, extr, de homicid Quea

W
A

T o T -
]
._-‘.




- i ———T G

k=T e i ooy 1 S
; 2

. R —— - e - e — = 4 & g e > : = ; *1-_._ s
e . ! padar et 0 v WD Al 2k ] —_— -y R W T ki - 5 T s et - & T, T N W = bx e e > I, . R ' = Bl = ks P
by Soin o : T T ARV SR G g . WS T B e, ct i T BT Sk i Lo R Sl e oo P e N 2
. | - E . ol = " i Nl - T = P L i, g 3 1z LAl o - 5 il B Ten il ¥ o= . o 7 o e T =, Pl T - I n : ¥ 2 s 8 ™ g = - =
I B R

Quz-enim ¢x improvifo; cafupotius, gvam fraude accidunt;
fato potius,quam noxa imputantur, -

L1, infin.C.adL Corn.deficar. Zieriz ad d, Conft. Carel. art. 140.
Siquidem maleficia voluntas & propafitum delingventisdi-
fthingvit, | '

L qviinjurid. 53. princ. ff. de furt.

X X V.
 Culpofum( ut vocatur) Homicidium eft , qvod
per la{civiam qvandam committitur, hocelt, qvan-
do culpa fortuito calui caufam prabet,vel opera rei
ilicica datur,

L. lege. 4. §. 1. ibis cum qvicham per Lafiiviam. caufam mortss prebuiffet. ff. ad L.

Cornel. de ficar.cap. continebatur. §.extr. dehomsid. ubi: qvidam fust 1n cuipds

gvod torfum prebuit eqvitaturo , wecfalcem [uam yemovit. (ap. TR 105 19,

. extr. dehomicid. ubi Monashus Chirurgiam exercens , ¢ it operatn rei ilicite
dans , qvia ex ed mors fecutaeft, irvegularss factus gf. '

Exempla eflc poflunt(1) fi qvisaliquemvult terrere bombar-

di, qvamglobowacuam putat, licet foculum pulvere inftru-

Gum novit,& ita invitus antefeftantem trajicit, (2) Siquis

eo loco, gvo vulgo inter fiert {olet, arbores putet, ramumds

projictat non pro clamans, exqvo prateriens.oc cidatur,

L. fiputator, 31, ff ad L. aqvil. L. inlege. 7. []. ad L. Cornel. de ficar. Can. [ape

cantgit, 5o, diftin. 5o. Schneidexw. 4d §. item [i putator. g, I1nft. de leg,

Aqvil. Vuolcej. lih. 1. Jurisprud. Roman. cap. 48.8. 17. i _
Peena hujus culpofi homicidii eftrelegatio ad tempus, puta

quinquennil, ‘

© Llege. 4.8 1,4bi: qvidam per lafeiviam, & ibi: in qvingvenniums rel egaffet. ffs
" ad L, Gorn. deficar. - '
Vel aliaarbitraria_: . |
. Farinac. de bowicid. qvaf. 126, part. 1. tit. 14. 7. 42, 5. 1, ubi ait: Homicidi=
s culpofum non qvidems ordinaria pand legis Cornel. de ficar. Sed extraords-
warid G mitiori arbitrio judicss, juxta facki & perfonarum qvalitaiem punitar:
- Boger. dg¢ homicid.liv, 2, ¢ 1. 1 63 ’

B Ranged 4 Ra-
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Ratio eftiqviacul paelt immifcerefe rei,ad {fe non pertinents,

I culpa.36,ff. deR. L.

XXVL
Dubitatur , qvando Homicidium dicatur dola, -
quvando culpa, & qvando calu commilflum 2 Di-
(tino, Aut enim qvis-operam dat rei per fe illici-
tx, X ipfo facto cenfetur effein dolo,& animum ha-
beredelingvendi? femper namq;1a bis, qva {unt de
genere prohibitorum;, prafumiitor dolus.

“wrg. L fiex plagis. 52,80 1. fload L-Aqvil. 1. qvoniam: 6. ibi: canfam malorum’
prebuerit.C, ad L..Ful. devi publ.l. 2, §.dolt. 8, ibi: qyi vim facit y dolomalo:
fecit. f.vi bonor. vaptor. L[ vo convirit.s. C. de Injur. |

Sedoccidere alinm;eft actus per {e illicitus & jure le_glbufq;
¢im divinis, qvam humanis prohibitus;Ergo prafumitur do-
bus animusqs delingy endi: Etconfeqyventer homicidium eft
dolofum, % | R S |

PD. . O.art. 157, ibi: Cin jeder Piorder oder Todrfchidger ) 1o ¢v befe

fen nidhyt recirmaffige Enefehidigung auffiibrentar/ hatdagdebert

verwircfee, Geil. lrb.2.0bf mo.n. 78 Farin;_d. gveft.12 6.part.2. tit . 1.4.0.672
Aut qvis verfatur irrelicita 8z exccircumftantits vel culpo-
{umvel cafualeeft homicidium; o |

§. itag;: 4. Inft. de Leg, Aqvil. L. item Mela.ar, in pr. _ﬁ.leod. o R
Quocirca etiamirrhac remultam prudentis Judicis arbitrio’
relingvendum efts:.

Menoch.arb. Fud, qvaft.caf. 361.- :

Siqvidem hocexreipsi conftituendum eft,

i. 1.5 Divwr. 3. ff. ad L..Corn. dé fivar.. e S
Utputaexfadi atrocitate;& parte corporis;in qvaoccifuseft
percuffus, SR 1 bk A

" 1L wtum. g. ibi: atrovitare faiti. C: de bus gy vimetusve canfa. cap. fignifica-

[Hi. 18- in fin, ibi: tun ratione parts etr. debomicid,

Vel ex genere & qvalitate armorum.

did, 1.S- 3. ibi nam fi gladium. Et ibi: [edfi clavipercufiit, ant utuma. fl. ad L..
_ ‘ ; Corn,.
4 .
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Corn. de ficar. d, cap. fignificafti. 18, infin. ibi: tumvatione inftruments. extr.de .
howicid. Farinac. d. qvaft. 126. part. . Bulleeus 4d Conft, Carol, art. 146,

ver[, caterum an dolo an (nlpa e, Geil. d. obf. 126.m, 3. Bocer. dehomisia

lih. 1.cap.3 B.107 : _

Ut{unt: gladius, lapis,fuftis, hafta, fagitta; funda,culters.
d.l, v, §: 3,401 figladinim. L ficalvitar. 233. S. relumi 2. fl: de Vi 8. §item lex. _,
Corn 5. Infl.de publjudic N efenbi in parat. 1, 4d-L.Corn. dé ficars m.3:[eq4; .

|

1 Bocer, 4, cap. 3. N 108 : 0

‘ 3 3 R XXVI‘: ; 3
\’ Refat Qvali Homicidinay, Qvomodo hoccoms-

mictatur, itdem{eqventia exempla declarant, Puta
(1) fi qvis hominem caftraveric, aut {eipfumcaftran- -
dum prabuerits (4) (2) {iqvis hominis occidendl
caufa cum telo'ambulaverit. (6) | |
stew. is. 4. fm. ff. ad E. Cornss de ficar. L. lege. 4. 5. stem.

e

(a) L.ejusdem. 3.5, 4 E.
“Divas. 2.1 bicqvogy- 5. € L i qvi. 6. ff.eod-” " |

Ratio eft: (1) Quia’ inftar homicidiieft, virilitatem & fexum

homini adimere, ferrog; {peciofum reddere velle’, quod 11

nafcitur, monftrum eflet. '

| W elenb, in parat, fl.4d L. Cori. de ficar. n. 15. Gilhaul arb, Fud. Crim.

| cafr. 2, tif. 12. de bewiitid, .57 Bocer. de Homicid. lib. 1.cap. 3. 1. 62.[eqq.
(2) Qvia cum magno Vit periculd conjunétum eft,utex

multisvix paucievadant incolumess e

% - Novell. 142: 0 prafas. 3
Peeriaolint fuit bonorum publicatios -
Llege, 4.5 #em Diviss.2.1./ 15 V. 6.ff.ad L..Cornde ficar.did Novell.142.64.1.
Et qvandogsultimum fup pliciums ~,

perd, 1. 4.5.20

Item peenaTalionis s

d. Novell.142,¢, 1. : :
; (b) Lox. in princ.ibizcum telo ambulaveris.ff, 4d L, Corn,de ficar.Lisqvi. 7.C. eod. G
l : Lex enim Cornelia affe@um punit ut effe@um, & volun-
T tatem {pe&at non exitum,

=2 E 2 L.Di-




it } | !] i 1. Divws. 14.ff ad L, Corn. de ficar. \
' '*‘Hl [ i Atque hocira Jure Civils conﬁitl_lgu.m eft, Hodié tamenil- |
% 1“ t*“ﬁ lud de anfvctudine gqncrah ublqpe fere recepti, non fer- i
e vatur,ut dictum {upra in th. 2, fublit, (a) quz hoc loco repe- - i
e tenda. Atqueita pracipua faltem capitade hoccrimine heo-
| E ﬁl ' micidiiftriGim propofuiffe hoc tempore fufficiat,
Hl "COROLLARIUM, |
‘i: Homicidium commiffum eft, & ignoratur locus commifli delictis -
; | COrporis vero occifi pars altera in fundo Sempronii,altera verd in fun-
f il do Seii, &itain confinio duorum terricoriorum reperitur. Qyis tum
il Judex competens erit? Variz apud Dd. Canjectura leguntur: prae l
| E i ventionilocus effe videtur. _
(] I Ratioi (1.) Quia, qvicqvid in confinioeft, ad utrumg; locum, tan- *
PEl L ! 4 qvam confinem communiter {pectar, -
o arg. L. fi vero 5. §. interdum. 2. yer[. qvod fi ex mediano, ff. de bis , qvi effuder, ‘
“vel dejecer, | _
"' UIbi i ex mediano ceenaculi qvid dejectum fic, omnes tenencuc gf; |
in confinio pofiri: Tl
Decian. lib. 4. tralt. Crim., ¢, 17, 0. 16, | |
(2.) Qvia & alidsinterjudices ordinarios, qvi pares {funtin juris. "
| dictione, preventio-Jocum habet. | |
i arg. cap.cumplures. §. ibi: ipfovstin gvilibet &c. de offic, & poteft, Fudic, deleg, !
| 1 6. Geil, lib, 1, obferv. 29. . 4. Dn, D. §inebelthaug in Contr. Fendal. il-
| luftr. difputat. 4. Thefi, 14. f
*In praxi hodierndei tribuitar cognitio , in.cujus territorio capug |
[ ~eccifi reperitur, . l
Berlich decif. 62. ubi. 5. 9, prajudicium. Dn, Scabinorum Lipfienfium ad- |
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