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Autoritate Magnifici & Ampliimi Jureconfulto-

rum Ordinis, in Hluftriad Albim o
JOHANNE STRA 3

JCto, Elect. Sax. Conliliario , Collegty Juricici g

Ordinario, Decretalium Profeffore Publico, Curiz £le- L

Qoralis & Confiftorij Ecclefiaftici Aﬂe'fsore. e £

Publicé ventilandam proponst ‘
AucGusTiNus DTRAUCHIUS

Delitianus Milnicus. p

Ad diem 1. Martsj, horés antemeridianis.
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Quod D rus bené vortat:
Prowminm.

~w, [im in omaibus quidem, maxime tamen i
8 Jure, quod ars, &qui & boni dicitury 4 1.22p7.
¥ D.de T.6 J- ipectanda (i, zquitas, /. i amints
% /s go.D,de R. 7. ided multa contra rationci.
difputandi pro utilitate commuili recepta effe}, ex innu-
merabilibus rebus probari poflet, 4 #4 wvuineraiis s

§.2,infin. D. ad L. Aquil. quod tantus Fiefenﬁonis, & in-
ocentia favor fir, ut nunquamexcludi debeat. Clem.
Pwng. defent. €6 rejud. Hinclicet jure firicto, ac fe-
cundum ejusdem Regulas, jus femel latz kl‘x[?ﬁtl&, cla-
pfisappellationd fatalibus, COllFi‘OV{irtliam[?hlIS nequeat,.
¢ ¢. D. deve jud. mnecliceatab executione provocars;
{.2b executione, 5.C.quor. app.non rec,autlite pgn:lente all-
quid innovate, 2. 2. X, u¢ lite pendente. mb: innob. & fex=
centa alia interdicantur: Eatamen mutatis circumitan-
tijs;jultaq; (uperveniente causa,fusq; deqs ligbfi‘l]ttlr.ﬁcftlll
rei,ut plura paucis dicam,argumento fzel unice poteltelie
jus Tertij,quod lite inter alios a@h,quin & per fententiam
definith, fi camen illi exinde ullo modo damnum & gra-

vamen inferri po@Sit, atcendendumac omnl diligentia

examinandum eft. De cnjus Tertij INLErVENtionc, cu-
atione, ipfa enim fc fatis

jus utiiitas non egee commend a cn e
& & -' A i ¥ - l
oltendit, 2 1, D.de in int.Refiit nonnihil in praientt,

quantum per tenuitatem Ingenij fieri poterit, tractare,
3 5 A animus
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anim useft, du®uy Legum & Interpretum , quos tamen.s
non: totis plaultris, ex quo nonnulll laureolam quari- |
 {RLi tant, Olvw. Hillig. i# Prefat, part. 1, Don, Ex. ad ommne
i ¥erbum convehemus, fed ex infinitis pracipuos, arque.
pra cxteris Inftituro noftro defervientes adduxille fuffi-
. ciet, Tu Sancta & Indivi dua Trinitas,gratia Tud inter Nos
1R de Tertlo-intemen*iente*d*ifputaturos tnterveni, obiecro.:
frqua erramas, deducin viam , Atitubamus, confirma.;
a¢ concede, qua Toa oft clementia & milericordia, ut
omnia cedant in Nominis Tui gloriam , & noftrorum..
omniumcum temporalem tum xtérnam Salutem,
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Lértsus Interveniens, mifsis ab tn(ituto nofiro alicnis ia :
I Illl‘e.acceptiombmﬁ » NoDIs et perfGna pro (uo jure & quali
qual_x interefie in J,udic-iQJad'lizreni meram inter Jitiganr'es ntes:
Vﬁnlenshchatuquﬂ Intecvensor, Reinh.Bachov. i »nor. 4d 2.,
'_w/, Tr.Dz@ 23.2hef 5.E, Adhare DSyC.g 8 aliocuin de clait.in 6, Ad~-
junctus, Jod. Damhaud, in prax.civil, ¢. 9§, Medius, Didac,Co.
VAL, 2. var. refol, c. 13.in pr., Tertius Oppofiter frequentifsima;
o lﬂcunoue,ldemt w1, &e. L = '
| i Dequoex eddem lite | alioquin innumeris feré modis
poflet Tertius dici intervenire | intercedente nonnihil im-
praientiarum acturi, Enmconfidecamus vel in Genere, vel in
Specie,  Iljic (eptem infpicimus porifiimim, 1. Quis redded in-
| _ tcrveiliat 2:2. Inter quos ¢ 32 coram quo ¢ 4. In qua causi’ g,
: : In qud parre Judicij? 6, quomodo? 7, ad quig? '
1, ' EIL
e L Intervenire poflunt amnes qui habiles {unt Jadielj,. ‘
_: Sebalt, Vanr, 4. loc, . /9. & non prohibentur,arg, 4 i2.pr.
| f.a't:'jﬁd. _l. 18+ D.de teflib. cujuscunque xtatis, ﬁa-tusiaf: Cﬁﬁf]'i..
. fomis-fint, Marth, Beclich, piliconcls 25, n. 4, qued (atis ex fub--
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feg. thef. conftare peterit. Pofito namque unocontrariorum,
alterum velinviti cegnefcimus, Arift. 5, Ezb.ad. Nic, & [equn-

dum vulgatas LL.
[ V.

Prohibentur autem omnes, qui inhabiles & incapaces
funt Judicij, Namqus,quia Tertius pro Actore habetuc. ,.
cim ultro afsiftendo vel caufam imped;’endb ?d‘]“d“:mm ves
miat, arg, L. 38.8. 1. D. de V, O, atque de {uo. jure dacere.—_ de-.
beat, /, 4. /. fin.€. de edend. Andr, Gexl_lf obfy 1.1, 4, 6, Tilm,
de Benign. in Syntagm. 2. Imp, Cam. decif; 1,00t.10.9,16.5 [eqq.
1ded removentur regulariter, 1. Excommunicatt, excommus
niratione majoriy e, intelleximus 7. X. de jud. c. 5. €. k2. X, de_
except. x. Banniti ob vielationem PaCis_ p'ublf'ca-.‘]r. M.ana_ch,.
4dd.co7. 8., Haretici . 6.10. X de barer. I-.}lll:gf. in D, E, lib, 4.
4. 4 Religiofi, nontdm ob ftatum, quim vite copnd.moncm,._u
arg. #.r.ne Cler. vel. Monach. §. Servs L4.7. C.de Tud. 1 o .
eod. €. Pupilli & Minores {ine Tﬁatorlbusﬁ & curatoribus) 2.
2. C. qui lég. per/. ffandi 65‘6_. % Mu_!:;*xfr d-c_- jgr, Sax. _{mc Curas
tore ad litem, DN B D rir. & Etalij,. qui fine COH(P.HIH {upea.
riorum 1o Judicijs,fine quibus Intervensioms remedinm ex-
pediri nonposelt, ftare nequeunt.. Seb,. Vant. As g:df:z-. ¢17..
guis pofiit dicere de pullit, & Matth. \Vel.. ad 2s2. C. gu: leg. perf..
fandi &e. | '
| V.

.  Tertius inter quosvis litigantes, cuw voiénfes & cons
eritientes, L 2+ §. 10D, guande app, L. 4.5 Dode app.tigm 10VILQ8
& reludantes, i.19. C.de lib, cavg Em, Roshach 1 prax. eiv, tit,
47,7, 4, Bernh. Grav. 1 conclszo, 7,12, 9? 3. 39 ¢. von ex

< Invervention, verfi - Db Yhnigleich pon eincapodir dem andan
aug pen fireftenden Principal Parehenen nicke ge.{;attfta l}‘ttbm
wolt¢ / pro (uointercile interventre potc(?t. Gexl, 1. 0/, 70. 2.
7, cum fir principalis perfova, & propriam. caufam defens
~dat, d.{. 2. | |
VI
LY. | Tertius re@é intetvepit nontantim coram judices
“@rdinario, quod vix alicuidubium efle poteil, {fed eriam De-
A 3 legat@
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legato arg. &, D, de quibus reb. ad eund. jud. quamvis commifsio
decadmittendo Terrium nihil cantaret, uti in terminis tradit
Jacob. Puar, Rom, decis 166, 1ib. 3, Nam licet equidem fint firi>
Cti juris deiegariones, nihilque,quod in Relcripto expreflum.
non eft, contineant, ¢,cum fuper.is, X, de off deleg. Attamen
obconnexitatem, & ne caufz continentia dividatur e, 10, C. de
Fud. jusque Tertij, quod connexum & accellorium principa-
lis elt,aliondé diltrahatur ¢, pradentiam 21.§. fxta nobis, &Jeq.
X.de off deleg, Geil, d. obf 70.1, 2,6 3, Delegatus gquogune
de Jure Tertij cognoltit & judicat. Felin. inc, vewiens., 38,
X. dereflib,n, 16. "Modoilla Intetventio non tendat ad caflan-
dam commifsionem, & caulw, ad quam ]Lide’x delegatus eft,

eveclionem, Rutg, Ruland, de.commif. 2 b, 5,09, 0. 1.6 feqq.
Berl. d.eoncl,m, 47. ‘
V1T,

AV, .In omni revelcausi locum habet Interventio, five.
it Civilis ive Criminalis, civiliter tamen pro alicujus inter-
clle intentata, Cravetta, confil. 14, n. 2. Greev. d.concl, ». 2. {ive
Publica,Berl. d, conel. ». 10, Nam qua publicijuris funt prin-
cipaliter, {unt etiam juris lingulorum fecundario, gl in /, 4. D.

;ie pop. aét.
- VIIL.

V. Poteft intervenire Tertius tdm 'in primi,quim (ecundd
Inltantid L 4.§ 2.4 2 fententias D, de appellatoc.ay. X de ve judid.c.
15. X.de off, deleg.c.uls.ut lit.pend.in 6.Geil. I 0bf.70.m, 4.6 5.ibi -
gue Gravyn. 7:Geil.olf,72.#. 4, Quicquid enim licer in pri-
mai, licetetiam in (ecundilnftantid, J.P.Surd. confil. 266, #,17.
Nam {ulpenditur per appellationem {ententia, omnibusque,
quibus'gravamen eft illacum aperitur'via ad agendum ¢. 4, de
elect.ind, Nec quicquam obelt, pendente appellatione nihil
debere innovari, 7, 2. X. 4t lit. pend. &'c. id enimad Tertium..
non pertinet, contra quem etiam liteinter litigantes penden-
tealiquid innovantem non potelt regulariter attentatorum re-
medio agi.Rod.Lancell dearsent.p.1.inprafin.go,cap. 3.4.65 5.

Cum quibusetiam confentit 9}, &, .4, ¢, verfic. Nady dem auch
' ¢mem
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efitettt jedem) dev fich an einer Sadyen oder Proceff interefSiver bes e
‘ findet [ in erfierond andever Inftantz §u intervenipent crlaubrond i
nachaciaffen, “ W
| I X, il
| VI, Formainterveniendi inhoc confiftit, (".1.) ut canfa
' ad Tertiam five principaliter; {ive acceflorie & quodammodd it
I fpectet ; velficuti Vantius & loc,». 5. loquitur, ratione plent it
| vel qualisqualis prajudicij.. Cujus enim nen intereil; is net- 1 8
tiquam. audirur £.47.S. fide teflamento. 20 Dyad SC.Treb, ¢, P07
| folent andire. 2.4 6 Et {xaliquod interefle P[‘Etﬁﬂdlr,-id 1= il
pfum Priucipalis jus. in Judicium: deductum, non vero ab
. ipfo alienum concernat * Non. enim. admittitur Tertius,
| uhi caufz funt diftin&tz, & non idem eft negotium. L [epe it
@;.D. dere jud.l.57. D. de R.V. L.pen: D, de pet. ver. Geil. 1. 06f {
69, ibique Gravin. 2. Geil. obfi70.7. 24. Rosb. durit m.if:. 1‘&*
X.. e
- (2) ‘Ut illud feum intereffe probet: Tertiusincontinem= il
tis ¢, vewions 38 X. deteflib; difreti Judicis arbitrio. Fel. add,
e.».i5. Menoch de arb,judscaf 18,0 5. Videtur. namque. op-
, ponete per calumniam ; quande-id differe ;. ettamfi {e offerat
. f2urum, Surd: confil- 182 n, 23, Summarie, Joach.. Mynf, 2, ob/.
o 1.2 3. exemploallius, qui rationes velinftrumenta ibiedipetit. @&
Br.inlpmD. detabb.exbib. n.3.Grav. t.concl 106 vel ut Dd., lo- %Y.
quuntur apparenter Surd: d, confil. . 22.part. 2. p. M, 032. Per_ i
_juramentom ,. M, Vel inconfil. 100.infin, Per unum teftems,
5  qui, vel ft plures fuerint, refpectu Perfonarum & dictorum in
| hac (ummarid cognitione rcgrabari non poflunt. Mynf, 44
' d.comt1,  Siprejudicium ficreparabile; quod cum centumo |
manibus netandum effe feribit Card, z4.4. c. Id etiam pla-

“euit. Elédtori Serenifs, in . 6. O, b ¢. verfi. docky dap der Inter-
veniens vor allen dintgen fein, intereffe Summavifelier weife beys
fringe; Cum enim hac preobatio non deciferia {ed prapa-

“raroria fit & praambulaVant, 4.loc. m 24, ideoque non debet

effe firicta& neceflafio coficludens Fel; 44, 4. c.{edex com-

“ muni. Dd. fententia {fufficit femiplena per quales quales prz-

e fumtio-.




fumtiones Ceil, 100 6p. ». 4. ibique Grav,confid,l #,4. Limiv

tat tn. priedicta Hartm, Hartm., 08/, 10.qudd {c, Tertius non te-

neatar de fuo interelle docere,quando inftantePrincipali ad li-

tem citatus eft fimpliciter, nen fub conditionali claufula: &

{ua pataverit interelle., |
ot

Quaz probatio fummaria #nrerefle recepta ideo eft, ue
malitijs & calumnijs, que facilime in hisjoppolitionibus con.
tiagunt, Caovare.2.2.4.¢.3. #.. &5 ¢c.14, n. Jin, occurratur eorum,,
qui vexandi Principalis causd,vel ad Procellum extrahendum.
malitiosé interveniunt,quos etiam Judexex ofhicio cepellere,
€, 2.de Proc.in 6.1 144D, de app. & videre debet diligenter, an
eerum articnliinterventionales ad caufam @e&ent & inter-
effe aliqued contineant, Rosb. #. 2;. quod accuratc in praxi
obfervandum monet Geil, 1.0b£ 113, #. 12006 69.1. 5.6 0bf: 77 0,1
20. Intantum,utob iftiusmedi fraudis & collufionis fufpi=
cionem Tertius ad juramentum malitiz deponendum pofsit
adigh, M. B. 0. b.r. ver/l Oefitvegen Jhmmedenn /dactiwva face
¢fe prae(umtmnes foicder Nhn mulivgen / nach gelegenieis WOfﬁ
dDag juramentum malitiz deferiver werden fonge.

XII. -

V11, Finis Intervenientis pro cafnum diverlitate alius at-
que alius efl, prout ex (ubjecta Tertij diltributione, nifallor ,
apparebit,. |

XIII.
Huc usque de Tertio in genere ( fupra thef.2.) Jam eun=

dem in {pecie cdnfideraturi facimus vel Prinsipalem ,vel Mie

wnis Principalem, fen acceflorium.  Quz diftinctio fumma eft
hujustradtatus Gov.d.&'d.c. 13.0m pr. ¢ 14. ». gomnesque ad cam
laterventionis effectus refecri polle arbitratur Grav, 1. concl,
71‘ ﬂ'l 2“!

X1V.

Tertius principaliterinterveniens eft perfona pro fuo

interefle ad excludendum alteratrumvel utrumque litigan-
tium,d Jure,de quo in Judicio tractatur , fibique aflerendo
1nierce.
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intgecadeas £, 4 g 57.\Dide R VvBash. ad Trivel 2, diff. 25
thefe 5« E.  Hubnc vicifsim confidesamus  vel Geweratizer vel
_ Specialiter 5 In Generali tractatione Eum conflideramns quoad
I laterventionem vel inzerponcndam vel finiendam,

. | XV-

f " Intesponendam. Ubi nonopuselt; ut incoftatu Tertius
' affumar litem, quo eratinter duos, quibushicaccefsit tempo-
3

|

re oppofitionis. Cov, 2. prall.qusft, ¢, 13. 1npr. fed repetenda
omudia ex integro {unt,qued Br, communtter receptum {cribit
in/, 14. D.de app. M, de Afilit, Neapol. Decif; 2;5. Ideoque ter-

| mini Principali afsignati Tertio intervenientl afsignati ‘nog.
l videntur Bl..in 1.6, Co de remifs. pign.n.*6, ‘Quare huic inte-
]

‘grum eft fuper ijsdem , vel dire@d contrarijs articulis , etiam
voft publicatas atteftationes, aceo quidem tempore, quo noR
pollet Prior litigans, fecundum diftinétionem tamen 7n Thef.
24. traditam , arg.d. L pen. D, de re gud. c. pen. de're jua.in'6.
.alios producere ‘teltes ‘Geil.1. 0bf. 71, 7. 144-ac quascunque [uz
intentiont defervientes pmbarmuesmduccre Bernh. Grav, I,
£0n6l, 105, COR[IGy b Be A4,

* _ XV
. Et licet alioquin 'regulariter omnis dilatoria exceptio
antelitis conteftationem opponenda fic & probanda /19. C. de
‘pmé.zt. Lpen: & ult.C. deexcept. aded,ut ei.fola litis conteltatio
viam pracludat, Zang.deexcept.p, 2cv.nlt v, 3. 893, Cllm OMmite
‘ens . renunciafle videatur, 473, C, de Procur.l. 9. €. deexcept,
Attamen , quia, utipreced. thef. dictum fuityacta cum prioribus
Litigatoribus ad Ter:ii perfmm‘m non peceinent, potelt hic

“quasvis dilatorias opponere , Myaf 5. a0/ 1gein )iz, € 0. 0bf. 33

f “Zang.d.p. 2.c.22.n.12, proindé etiam Fori declinatorias, qua
fine dubio dilatoriarum (pecies funt. Zang. pat. ¢.2, procem. tam
refpeltu Fudicisy Geil.t, 6671, ». § ubi rationes; quoc tamen

"quidam ad hunc tantim reftringunt cafum, fiTertinsad judi-

“cium fuerit citatus, nonultco advenerit. ad Gell. 4, loc, Grav.
¢onfid. 1. n. 2. quim Furisdifiionis, de quatamen alids, quod in

‘principio litis exponenda fic, Legum decrevifle autoritatems.

T 3 B relcripfe-




nefcripferunt Henor. & Theodof.in L fin. €. de except, & ante.,.
iplos Diaclet. & Maximin in/ 19, C. deprob, Vult. ad |. 4.C.de
Furisdick n, 6, | IR
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tivs in. quacunque Judicij parte. J. P. Surd. confil 266.n. 7%
Rosb.dilo.n.. 1. ante & peftlitis. conteffavionen ; in Pringie.
pio,medio.& fine litis, Geiki # ¢b£ 70i m. 4. ex Oldrid, confil, 25%;.

7.4 etiam polt conclufionemincaufa,ante (éntentiam, tamen,,

arg. . 20 C.. de evict, Grav. i concl. 7.0 5 nifi fuerit appellatum,,

de quoinfrd pleniusivide (uperhac quaftione Cravettam confil,

14.n.3:d Betl. 4, concl. n.19: &' fegqu taudatum..

XXt |

Hujus. autem antefententiam Interventionis quis fit pra..

cipuc cffedtus 2 hic non abs. re quary putaverim3: Et quan-

qUam Covar, ¢ 04, 7. 4 J.PiSucrdeconfil. 335, Hillig;._. inD. E.Iib;

20-.¢.. 7. L. fimpliciter ftarnant,, hujusmodi intercefiionem .,

neutiquam {ufpendere litem interpriores litigatores Caeptam..

caufamque omnindodefiniendamefle, etiamiy de Jure Tertij

, ~nendum-appareat,quod ita verum putat Andr: Fachin, 4. "I,.j,
i €Onirev, §Lutnec contraria. contraria opinionis argumeénta..
' Commemo-

e —

| XVIL _
E o Finiendam, Finitur ergo Interventio fententis, qua fe-
L cundum.formam petitionis-Ant. de Putr. iz ¢, cumfiuperis. de off-.
j o | deleg, n.1.line dubieinTertium concipienda & publicanda eft ;,
e 5 quandequidem hic tempore (ententiz ferendz priore Litiga.
L tore remoto & d judicioexclufo felus{uperfic; quodita in ter-.
minis contigifle teftatue Geil, in Camera, in caufa. Jacobi Thije
i bingerg: contra Abbatem Fuleenback i1, FebroAnno 15 69.1.0bf
i 122, n. §« Ludov.Gilhaul arb, jud. cos.ramufé.3, n.8. & p. ;, ¢.§:
i Ped2:0.770.50) 4, *
# XVIIT.
i Specialiter confideratus Tertius priacipalis (fipra thrq.)
interven i‘t vel ante ntentiam inftante adhuc prioce litigatorc;;
T veleodeliltente poff fnsentiam. | |
XIX.
b - Ante fententiam rectele interponit pro fuo intere{Je Ters
|
|
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commemorandaarbitretur.. Nobistamen magis arridet af-
firmativa, necid fine ratione; Nam 1, Adquid admitteretur
Tectius 7cui bonoeiconcederstur litemn in diverfo {tatu;quam
inter priores verfabatur, accipere; nifi, utproceflum caufa
pendentis {ulpendat, & priores impediat? Bach. #d Tr. wol. 2.
Difp. 27.thef's. E. - 2, Ad quid perget nonfine moleftia. Judi.
cis& magnis fumtibus priorinlitecaepta,dqua mox per Ter. -
tium elt excludendus ? 3. S1 Tertiusrei judicatz, cujus tamen
maximam autoritatem elle inter omnes cenftar, executio-
nem impedire potelt, prour pofted videbimus, cur non ctiam
litis tractationem remorari ? pralertim fifine fraudis & ceol-
lufionis {ufpicione intercedat. Menoch. vonfil, 488, 4b. 5. ubi
etiam citat Vincentium de Anna Neapolitanum, ita fuifle.
obfervatum olimincaufa fratrum lluGrium de Gonzago afle-
renteme  Quam quog; (eatentiam Juri Saxonico non credide.
rim per omnia dilconvenire$ {ecundumquod lite de eadem
re 4 duobasmotd quielcere prior cogitur, & res{ervandainte-
rim datur Judici, autapud pofleflorem relinquitur, dorec des
vero petitore appaceat. $amdi R lib.1. art. 15.de quo etiam,
jure l.y7. D,de R. V. inulunon elle Hillig. 4. /o. fateturs, Non
obltac 4.l isaquo §7.& L. pen, a’eper. ber. Nam mifsisaliorum
relponfis Cov, 4. lo. Geilyi. 0ff, 70, n.15. przterquam, quod de
re judicata loquanrtur, novilsime relpondemus cum Bach. 4.
loc, eas fcuntcll:gendas efle de Judicibus Pedaneis, qui, cum
ex formula tantumdati inrer duos fuerint, de jureTertij,cujus
informula nulla mentio, non poterant pronuntiare : Qua ra.
tione hodié deficiente, ipfis nimirum Magiftratibus judicanti-
bus,illisque formularum (crupulofitatibus fublatis, iplam quo-
que dd.ll, difpofitionem dcfeciile confequicur.

X XI.

Poft /E-nremmm priore lmgatore defiftente intervenit
Tertius poufsxmum ad executionem fententiz impediendam ;
Ubi quedam veniunt netanda in genere, caque velcirca fentena
tiam, ve/ circa rem, 1a qua fieri debet executio ; Quadam i
fpecie de Remcdzlsfacaeudam executionem 1myedlennbus que

pracipuc duo (unt . 4 pfliﬂmm & Nullitatis,
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XXT1L. ' ;

Primum ingenere guoad fintentiam notandiom eft s Ter-

wum , vel ejus nomine alium,Caltr, confilizg:n. 9. vol, 1. ad (en

tentia, qua jam inrem judicatam rranfijr, impediendam exe-

cutionem polle pro f{uointerelle intervenire, ¢, veniens ;5. X: |

de tefiiv. ibique Dd. & affeverare : fe ipfum condemnarume |

non tuiffe , nec victum , & tamen grave przjudicinm pati ex |

“ iplius {ententiz executione.  Adhocenimuc obiter rei judi.
catz exceptio, eande caulam & pecfonam,idemy;juselle opoc-

tet, 2, 2. Dideexe, reijud;  Necefle tamen hic ¢mnium. maxi-. _;

meelt,uc Tertiofententianon noceat ipfojure,.aaty {i noceat.

quidem.,liceattamen eiappellare, quamvis id neefecerit Prin.

cipalis vidtus, nec facere potuerit, Cov,r, 16, 0. aliogui frultrd

decjus cxecurione impediendd laborabir, Nocerautem iplo.

jure lententia duebus pracipué medis * vel natur canfe,vel ra-
wone fcientie,,

X XITE.

Ex narura canfe i ubitenenda eft Regula § Seseentia lira o,
«ontvalegitimum contsadifiorem ,.quy primasac patiores. haber
defendend; BAUTES), naset Omnibus., £114M, NOY. (1L ALIS 3 708 [iientie:
buss gui g Fure Vick 5 comdemnatijusproprium dedycere conantus,
O coguntar. .1, §, 14, Dideuentr. infpic. ), 29, in pr.D.deineff, refi.
lis5.S.ult, 44 SC.Treb. ob-ratianem. [ 17 8. D..de R, 7. Donell.
comm, lib,a7.c.1.Cov.t, x ¢c. 3, 7,6, Siclententia contra Pa-
trem lata nocet religuis, quorum: jas abvillius jure dependet,.
b1 §,4lt.D.de agnofe. lib. Ita damhato Domino vel Patrono i
in caufaingenutacis & libercinicatis, £ 25, D. defiar, bom. ads |
Ribitd tamen elegant; dittin&ione JCtiin.Z 27.§..4. D..de lib.
sauf. Perinde actum cum herede nocet Legatari)s etiam igno-.
rantibus. 4, /. 25. D, deinoff. teft. L 3. D, de pign. Poruiflent. enim.

~-Biquidem auxilium ferre heredi,canfzque defenfioni adfiftere.
nona,cumexcludere, Cov.d.con.9, 4. 675,

XXIV.
Ruatione feientie ; ubihac {it Regula: Sententia inter alios
ditaobeft Tertio, quando de eare, cujus aitie vel: defenfio prior &*
T ' proprim

{0 A - :
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propria fibi competit fequentem vel aliurm , babens porefiacen prodi-
bendi, feiens ageve patitur,lpen.D. dere jua, .,.S_l enim agens pro-
priam habet adtionem , nec per lertium ajure agendi potuit
repelli, tuncid Tertio etiam (cienti nifnl obeft, uti de- cohere-
dibus notat Macerin 4,4 verfi veluti i ex&c, Val. Forlt, de fus-
ceff abint lib.2;c. 2.m,21. Verum,quando habens facuitatem

prohibendi non tamen: prohibet, videtur confentire tacits,
quéd-caufa perillum tracetur, fibique prajudicium \nteratur,.

Cov.c, 13. 7. 3.8 7,que multd certius obtinebuntin Tertio ad
‘caulam,fi (oainterefle putaveritscirato, Graviconcliz.confid.3,

w16, Cujus Regulz exempla fatisevidentia tradit JCtus in
d.l.pen. In marito patiente uxorem vel{ocerum f:le dote, (qe-
‘per qua illis conffante matrimenio-nulla real_i_s adtio regularis
ter competit, L doce g, C. de R. V. agere, H, Pift, 4. 4. 29. 2, 25,
item in Emtere rei vendita poflefsionem habeate, Cov. 4, /o..
welquovis alio, gui patitur autorem fuum, non tamen extra-
neum, Z ¢ & 5 D.jud, folv. de jureyquod ab eo habet, fuon omi-
ne (venditor enim, qUia omne {uum jus, quod habuit, il?..f‘,fﬂ-
torem tranfiulit,.proprio nomine de eadem reagere nequir.H,

Pift, 7. 22.) experiris 4. [ pen.verfutllaratio ef7. quo facitetiam

¢.pen. X. derejud, cujus umicus dungtaxat r;afus elt ; Nam quee In

fine (unt, exempli & illuffrandi graria {ubjiciuntur, = Ante ©-
mnia a.ind /;pen, notabile ,non tamen fatis E'XPQ(*‘I‘H] m ‘exem=
plum tradirz Regulz eftin creditore, patiente debirorem de
proprietate p gnoris propri€ itadicty, §.7. Infi. deaci, experirl..
verf, veluti fi creditor. _ .

XX V.

Ita etenimtm ind. Lpen, verf veluti [i creditor experir: paffus
fit debitorem de preprietate pignoris ; cum Pandectis Plfiuns, Ac-
curs. 24 b.l' feu Florentinis,qua opinion¢ omnium fer? funt ﬁf*‘
per czeeras, Goedd. 4d Rubr.de V. S.n. 25, & 26, ac_i}rer[us-Norl-,
cum & Haloandri,inver(o plancordine & fe‘ntentxg habens ex-
emplar, quod cum Ddi communiter defenditZal.ind, L col. 1.
& lib. fing. intell: c. pen. fine dubio legendum eft. Q:}lg I, nus-
quarm legitur datam contra creditprem fugsetr Dominio re1ap
pignoratz Eatentiam debitorietiam (Cient obelle, Cov. 4, c.
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#,7. Quare Regulx in pr.d. /[ pen. tradite tamdiu flazdum
elt,donec de exceptione doceatur. 2. Omnes rationes ac
qualitates, quasin 4,4 pen. requirit Macer, Florentinz , nons
. autem vulgata litere conveniunt, Ibi enim,ut {ententia can-
tra alios lata Tertio noceat,exigitur (1,) ut adtio primeo loco
pertineat ad Tertium , quod dedebitoredici non potelt per,
L .16, D.de mfuc. (2,) ut agatur de proprictate; de qua tamen.
. nunquam principaliteragic creditor. H.Pift, 4. g-Negl.drg .7,
Ui §. 1.D.decompen/. (3.) utfententia feracur cum prieribus Dao-
minis,cum autoribus; At nemo creditorem debitorisatitorem
facile dixerit. 3.id quoque probant {.9.§./n./,20,§.1.D.de
exc,veijud L Prefes.5.C.de pign-vide Covar.4. ¢,13.n, 7. H, Pift.
ante omnes oy g¢204#.34 8 feqq.Bach, 4d 1r. wol, 2. Difput. 23

il XXV]I,

Circa Remyinqua((fuprarh.21.&'22.)fieri debet executio,quam
Tertius damnoex ea fibi imminenti fummarié & intra breve.s
tempus probatoc, fufcitata X, de in int reft. interveniendo im pe-
dire cupity, quinque {equentes cafus accuraté ab invicem di-
{tinguantar. - et
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Primus calus elt: quando executio fitin revacante, qua
inalicujus poteftate quoad pofsefsionem non eft, impeditur ea,
Dd. 4d ¢.38. X. de teftib. modo non fit contra Tertium prafum-
tio calumnie, aut ea in continenti purgetur, per. ¢.270, in pr. X
; aeapp, Gilhaw( arb. jud.c. 5. 7am. 2.1, ¥el, add. ¢, 35. 9, 9. Myaf.
i sbid.n. g, Facilius enim bena vacantia,quimab aliquo pofieflz
g licet obtinere, /. ult. C,de E4,D, Hadr,toll. quz {ententia coms-
{ munis eft. Cov. t.2,¢,6,n,3. Namque,fifecundum Dd. Ter

| ' tius comparens & contra {poliatum agentem probans rem..
{uam efle, impedit reftitutionem ejus, qui femel pofledit,valdé
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alias favorabilem, r, #.dereftit, fpol. multo magis impediet hie,
ﬂ ne s miteatur in polle(sionem,quinunquam pefledit. J. P. Surd.
Ui e confil, 14, v, 13,
i :;f: : |

?{P XXVIII. Ses
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XXVIIL |

Secundus caluselt & Quumexecutio fit in rebus prace-.
dente actione pcrfdnali- adjudicatis , iontameén in fpecie peti- 4
tis 5. tunc quilibet pratendens (uum interefle & jusinre victori [
tradendaimpedit executionem , Mynf, 4d ¢, veniens 38, X, des il
teflib. m. 8. 11 tamen illud jus per executionem extin gueretur_, 1
peaitisyBecnh. Grav, & concl. 70, . 20.. Ciim enim faper.
iitis rebus attum non fuerat, Tertio nihil poteric imputari,. | H
quod noncontradixerit, Fel, 44 dic. n. 9, Mynf_;., 06fe 73 M. 36
‘Geil.z, 06f 70,n.21. Etiamfi Tertius eas res lite pendente, {ine.
fraude tamen , emifler, & poflediller. Matt.. Col, 4¢ proseff. exes el
out.p. 2.¢. 3, %, 421 cim fecundum Dd. non per aGtionem per- ;
fenalem, J.P. Surd. confil, 4o5. fub fin, fed, quando a&tione rea~ |
ti(uper dominio fundi agitur, reslitigiofa efficiatur.. Johan. Rl
Winc.Honded, decis, confiilr, 20, (b 130, & [éq. Grav.iscancl. 11§, i g s
AXIX. e
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Tertins cafus eft 3 Siexecutio fierk debetin re, quam Vie
¢tor Victi, Tertiusautem Oppolitor fuam effe afserit; Tunc, fi=
guidem hic probat Dominium ,eolcilicet calu, quando norw.
pofsidet, Pofsidensenim prafumituc Dominus, & petentiexe- _ >
cutioneny fieri probaticincumbirincontrarium glin  ob ma-
zitornm 2, C. ne ux, promay. procul dubio fententia executioni
tradenda non eft L45.§, 4.D.derejud.  Ne fiat contraevm.. 5
qui nec unquam litigavit ,. necvictus fuit in Jadicio, ¢. camrs.
fuper. X.deve jud. arg, [.12.65 f¢7g. D de excep. reiyud,.  Sic Muas
fier,quandopro Mariti debito in benis vel dotalibus vel para..
phernalibus decernitur executio 5 poteft intercedere ;. & jus
quod retinet, /. yo. C, de 7. dor. allegando executionem 1mpes
dire, aded, ucfi nihilominus hac exceptione non attentd fie-.
ret execntio, proceflusipfo jure nullusreddatur; c. ex lirerss, X,
de pign. Nov, 174.¢. 4. & ¢, Col.inprocefs. exec. p. 2. cap. 3.m. 262,

& feqq.. XX X. |
. Ouartus cafus eft ; quando’ Victus polsidet remy, in qua
fisri debet, exceutio ; Quocaluaur ante fewtentiam. 1itde~ pen=
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dentead »andem rem contraReum poflefliorem egit Tertias,
nondum tamen obtinuit; & tunc non impeditar quidem exe-
cutio, {ed Victer debet Reo poflefloricautionem przftare de,
eo indemniconftituendo, {i Tectiusvicerit, Lis & guo 57. D,
de R V. Cov.c.16.n.3, Namgue,{i absque haccautione eflet,
poflecviai{sim conveniri Reus i {ecundo agente, quafi dolo de-
fij{ler polsidere, Mynf, ad ¢. 38, X. de teftib. n, & vel cogeretur,

Tertius non fine moleftid contra Viorem novam inftantiam’

novumgque proceflum .inchoare Fels add. c. n. §. Auz poft fin.
sentiam, guazin rem judicatam traalije, coepit contra Victorem
agere, (eq; executioni tim incipiendz quam cepte opponere,
Libi videndum ; nunquid rei petitz pollefhio transferatur in
duriorem Adverf(arium,an minus 2 |

XXX

Priovi in caft, quando durior fit caufa ex polle/lionis mue.
tatione impeditur executio, ¢, Pifanis X. de refiit, Spol. Cov, 4.
1o.n,3.1i Vitor (quiramen non ficealumniarum Redemrtor ,
vel malitiosé Tertij vexandi gratid patiatur in {e transferri pof-
fefsionem,contra L un, C, de bis qui potent. nom, ) cautioncm.,
Tertio prudentis Judicis arbitrio przftare detrectet, arg. /. 57
D,de R V.4l pen,D.deper.ber.Pan,ind.con. 6, &5 ibid. Fel. n.

R 9. Mynl, adidemc. 8, 8. & sent.3.06(.773.1.8.

_ XXXI1I,

Pofteriori incafisquando pofselsiod Vidtonon transfertur
in duriorem adverfarium & difficiliorem, executio nullo mo-
do impedienda,{ed in rem petitam contra pofleliorem facienda
omnino eft,{ine ulla cautione; fique Tertius jus vel intecefle
fnndatum fibihabere confidit,centra Victorem polied, 4 quo
itapoterit conlequi, ficutabalio, Fel.@d dic. #. 9. rei vindica-
tione vel alid ibi competenriactione aget, 4, /, 7. yuam com-
munem eilc opinionem ex featentid Aretini 44 4, c. veniens, #e
3. firibit Cov. 2,4, t6. u.3. . Sibienim imputet, quid non prius

_egeritadrem illam obtinendam contra Priorem pollcflorem,
*dquo eam Vi&or jullc juris ordine fervato, absque uila fraude
auferri petit, = |

| XXXIII. Quin-
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X XX
Quintus cafuseh St inter Spoliatum &3poliantem allum
eft Judicio poflefiorio,exquo (poliatus ante omnia reftituen.
duaseft, petelt Tertius ratione {ui interefle intervenire etiam.
©X PELicorio, jus dominyj pretexens, & reftiturronem {(poliate A i
{aciendam , multdm alioqui favorabilem, tmpe dire, Menoch. | ;j
devecup. poffirem. 1.9.37 2.6 381, Ctim enim poenafros fequi Rl

- a7 A
e b Skl

debeatrautores, ideo odinm (poliantis non poteft obefle Ters 1
tio ¢ Er fieri debet executio centra illum, qui re judicata da- |
mnatus elt: Namque refpectu Tersij efler nova, proptet per- i ‘4
fanaram mutationemylitisincheatio, #v 2. D, de exc v jnd NV el I
confil, 100. 7, 14.quod ita fe obtinuifle in terminis gloriatncs 1’1 {

Fel.c.72. X, deteflib. n, 12, arque fic Dominos de Rotaconcl. gigs
definivifle ceftatur Myol. ad dicun. 10s quiqu—oque-perlndé‘ in Ca- i i
mera decifum meminit, 2. o6/ 1, - Et diim agitar petirorio qul- '
e(cit intered cognitio pollefiorr), nec guicquam litis peadentis f
exceptio attenditur. ' i

i e T T
= e

XXXIV.
" We sucem hifce modisin executione impetranda Acto.
tesimpediantar, ijsdem , przfertim de jure(vo non difhdenti .
busita cantum elty, quod falutare dicireonfilium Geil. w 05/70.
5, 27. ut, {1 Tertipm extra Judicium de jure, quodinre litigio- 8 ;{-;_:; .;
fa haberet, jaﬂare'c‘xPerti‘fuerint,faciam el cit-ari?d afsiftene 1
dum liti,jusque fuum dedncendum :Qbi, {6 malitiose non com« i
pareat, polted non admittiturs cujusriodi citationes fzpits adl
A&orum & Appellaptiam -In{’_rantiam in Cameta decretas fus it
ifle fe meminiffe feribic Geil ddoc. _ f i
IXXP,. - ' &
- Jam in fpecie de Remediis ad executionem impediendam
paratis ( fupra tkef. 21, ) videbimus:Ea dio{unt: Alterum Ap- |
pellationis, Nulitatis alierum. e _ .

XX X7A4

 De Appellatione 1ta eft tenendum § Tertius pro f’uq intef= g .
efle , etiam futuro, gl ¢ nown felent. 2. q. 9. J. P. Surd. confils | i S
27 2, .9,19. a{ententid inter alioslatd potelt appellare , [ 4.0 5 | | i
e e | e P 9
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PHO S L ig. Do de app I, 20, C, de evic.c.15. X. de off. deleg.

A.l}anchl?. Pr ¥ q-27.m 120 (eil, 1. 0bf 70. 7,1 4. quod fieri pot-
elt 3 quavis, & quolibet gravamne,tim de Jure Can,r. 10. X.
deapp.co1. dedilarc, 7, ¢. 12 ¢. 60. X. eod, Quim Saxen. \Wel.
7 7. e app.n, §, M, Berlich. p. 1, concl. 50, 1. 46, nontamen de,
Jure Civili, fecundum quod regulariterab Interlocatorii, / 2

C.de &p.aud. 2. D, guor.app, nenrec,l. 16,C.de jud. nifa v’i :;1_:

definitive & damnum irreparabile continear Zan g.de tort reor.

;mgm 7+ ffgg.non licet provocare, Hillig.smw D. €. /b, uls. «.
Pc : :l.iB;Ei.;.g::::fi _tgaﬂ 7, 40..G£ﬂ' /léqq,id quod in Camerd Im-
| | XXX VII.
e A._ppel_l'_ans; itaque Tertius,ve/profequitur ap pellationem
4 Principaliinterpofitam, at defertam, ve! nunquam: interpo-
fitam:in quibus cafibus diver{a Jusa fervancuc; I e
XXXVIIL

Briors iw cafu, quando prior Litigator, quEi'pviHcipal”i'tC‘ﬁ'

veebis (ententiz damnatus eft, abea appellavit quidem ,, at de-
inde deftitit, tunc nihilominus, pro fuo interele ceeptam Ter-
tius appellationisinterpofitionsm (ufcipere & profequi poteft.
Geil, 1, 06/ 70, . . 0bf 2 3.2, n.1. 65 2. Ei namyue Prior defiltendo

brajudicare,ac jus femel fali appellatione quaiitum avferre

aullo modo poteft, ob rationem A7 4.4 155, B, de R. 7. Senten-
tid ehim per appellationem (ufpensd omnibus quibus gra-
vamen aliquodillatum eft, etiam appellatis / fin, €,de app. fi-
neali appellatione ,arg. 4 /7 pest mortem10.S. fine D.de bon, aut.
Jude pofs. via ad agendum aperitur, mon aliter, ac i
]Juld:ca;qu non fuiffet, cim fententia pené pro extinét habea-
tar, / 1.inpn. ff.ad SC.Turp. Quod verum eft, etiamfi Ter-
tius illan intra decendinm appellationem non ratificaverir

arg.l3g. pr,Codetemp. & rep. app. hoc enim tum demum necels

: {a rrum elt, quando goniple Tertius appellat, velalterins appel-
' dg;wnem Ron profequitur, fed tantim adfiftic Princi pali, uti
'cemus inthel, 577. Berl. vconcl, 25, n. 36, & 1eq4. allegans Ol-

dr ad. confl. 255 cb | b, 6.
d: mtznﬁi 255. epntra Fel.inc, §6 X de teflib, m. 6.7, Mynf.ﬂ_d/
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XXXTX.

Dofferiori cafi, Siprincipalis penitisnon appellavie, fed
latam fententiamapprobavit; Tunc id fecit ideo s Vel quid
#olebar ab initio,Vel quod nonporersr appellare. Nolebat re.
mittendo ulteo remedium appellationis, idque ve/ Tacité, vel
Expselsé, | '

' XL,

Tacite ; polt Sententiam beneficium appellandi deferen.
do, & (ententiz fe {ciente latz ; vel ob metum famtuum vel ing
jultz caufe confcientiamintra decendium non reclamando,
arg. l, fim.infin. C, defent ; gaaficerts guant.  Quoin cafu illud
Tertius fufcipere & fine fuccumbentis ratihabitione prolequi
potelt,Bach.4d Tr. vol.2, Difp. ult. thef. 2. F,

XLL .

Exprefse, velpaltoinrerveniente, I, uly, §. wlt. C, de temp.
&repar.app,quando (cilicet pars condemnata cum adverfario
tranligit,canc el transactione non attentd Tertius pro {uoin-
tereflc appellare potelt, Pan. Hartm. Hartm. dBerl. 4, conc/, 25.
7. 46.citatl per rationes /24.¢+h¢f addutas.

XLIL

Velfine patto; quando parees in Judicio beneficio appellationig
&in foro Sax.Leuterationis & Oberleuterationis renunciarunt,
toy; (e non ufurasante fententia Sponteé promiferunt,/.1.§.;.D,2
guib, app, non lie, proutid habet in terminis,Berl. D1, concl, 25 n,
70. ‘Detenditenim Tertius perfonam propriam , /2. §. i, D.
guand. app habetque factd femelappellatione jus quafitum. |
uct {uperius fuit dictum, quod ei prior litiganstra nfigendo aut
renuntiando auferre non poteft. 45, §. 7. D. deagp. obrationem
/,74.& 155, D.Aé R. T. |

XLIIL

Nox poterat appellare Principalis, tribus poti(simiim mo.
dis, in quibus pra cateris eft dubium,alioqui innumerz f{unt
caufz, ob quas Victo appellandiremedium denegatur, notat
¢ Dd.inappellationum materia.

- C 2 XLIV. Prs-
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: XLTV.

o~ Primas modus ef, Sicanfa fubclavnfula, REmoT 4 An-
 PELLATIONE, fuitdelegata, ea tantum obeﬁprincipali y NON
Tertio, Treutl, wol, 2. Difp, félect, Difp. fin,tbef 4. B. cujus jus per
nullam verbornm plenitudinem mtcillgltur (ublatum,/ 3, §..
Bguisa Prmcrpfﬂwqﬂm’ i Lo, publ, l. Referipiay, €. de prec, Imp,
off. &'c. V ant. de nullit, tiz. quis pofs-dic. de null, n, 16, nifi aliud ex..
prefsc appareat,Fel, 2dc, 28 X. dereftib, n. §.. Debent namque
"omnia mandata & Refcripra Pfil‘lﬂlplSlntﬂ‘“lgl Cum 3;1[}1&;*,_,&
falvo jure Tertij Mynf. 4. ab/ 8. 7. suarg A, fin, C. [fi per vim vel al,
‘EtIta Refcriptorum facienda ef’nmerprctatlo, ut nemini no.
ecant, d 1. fin.necvim & effectum foum , praterquam..
in hos, quos interdata {unt, & quorum in ijs meatio fit,
porrigant,/, 1, D, de conft. pripe, Geil Y. 0bf. 70, 12.13. & 0b)7 2,
7,5.9.Myul X 06/ 3. Boc.clog.difp. 5 th, vo.Berl. d, conchin_27,24.
ldqueua in Rot. Rom. ]udicatdm dicicLancelt. D 2. €12, ami-
pliat §,u; 52, de attent,> Hocquevalgo probane Dd.ex ¢, 1§.
X de off. deleg. de quo ue multum {1 ngalan omnes exclamanﬂa.

Fel Ay loc.,
ﬁ XLV

Secundius. maam eff; Si e]usmedl fit actus, d quo. ex formﬁ
ﬁamt! appellationem removcnu&nequeat provocari & Idra-
-menaon includit Terrivm profuointerellc comparentem, fed
rantim infententijs vellnfirumentis, 3 guibus appellare prohi..
‘bitum eltyneminatos.Cravett, confil, 14,1, 2- &T comfits 8, v 10, ]
P.Surdiconfil zziem.55 . vid, plnces apud Bernh, Grav. 1. conc,
12.2.7,5. Quoniam: conlnecindines & ﬂtatura poteltatem, apr

_pellandxmllcnna,utnunju:s Civilis tantum;, {ed etiam natu-

ralis quadalnw‘odo corredtoria, noh eandenda ,.fed: quoad
ejus fleri potelt, reftringenda funt.. Ira de ftaturo quodam Pa-
duz notatexPan. kelinadd.c. 5,16, qund licet ; injungat Po-.
teFatx rémota omni exr:egtmnc (enrennam per Curiam Vene-
torum exeqm,id tamen non 0peratur, i fcntcnna debeat man--
dan exacutwm contra Tertium, *
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. Tertius. modus es3 + Principalis bino yvel trino judicio (upe~
ratus regulariter appellare nequit, 4 #n. C. ﬁ.?'!z':f:.i»irm,f‘m{;c.@'n‘
quanquam ob pecuiiares rationes in Camera aliter obfervetur,
Mvnf, «. 04/ 15. Geil.b, 0bf 72, #.3. Poteft tamen emnino Ter-
tius, fi nsque ad caula conclufionem in u-ltimﬁf-lnganriﬁ litem.
agitari ignoravit,{ecundum Dd,.commaniter, Grav. 1. conch.
-0, n, 6, aut (ciens, judicialiter, imo & extrajudicialiter, per
Nonnullos, (e in illius litis examinationem non confentire ,an-
te (ententiam fuit proteffatg appellare.Cov.z.2.c.u5.2.8. Tunc n,
{ententia ratione caulz tertia, non tertiarefpectu Teruj , fed
prima efle videtur ; Geil. 1. obf.72.9.2.
X LVII,

Ad pradicta tamen notandum generaliter venit: 1. Ne_
Tertio fententia illa, & qua fibi appellare p rzfumit, etiamigne-~
ranti & ex naturd caule, fed ratione {cientiz noceat, fecundum
diltinctionem Macri, in . pen. Ddereind [upra i0.23.5 24. quo
cafu intra decendium 3 cempore propriz, quodin omnibusap-
pellationibus fatale elt, L1, Cuaeremp. app. EacOnEErLALiont , de .
appell.in 6, non congemnati (cientizyaut late {ententiz com pi-
tandum reddc potelt provocare,. 1. §. ult,D.quan,appeilsl, 3. Ge.
guem & quant, Fud, fent.prof. deo.

XLVIIL :..
"I, Notandum ex Geil. 1-0bf 122 ». 5. ita obfervari {cumo
id per t xx.ab 1plo & Tr.allegatos min im€ probari putet, Ba{;h,,
&4 Tr.wol, 2. Difp.tbef-2. F. Jut pro{uo _ipt‘gireﬂ;’é;. p-iiir.acipa_htcr.'.-.-
appellaturus i (ententid inter alios latd, five dfe:ﬁni_;xva 1 8 404
ad alids regulariternen requiritur, [, 2. D, 72 ﬁ:\_ﬁac. inte riocuto-
£13, cujus hactenus naturam hzcappellario imitatur. I;’nach.di.
loc, gravamina fuaund cum ipfa appeliatione alncupatim uno
codemque die, M, Berlich. p.1.concl, 50 70102 €Xprimat, nOD.
-alitet, a¢ fi ab exécutione provocetur, Wel c'onjf/nzaof-:{. L. tbi
enim appellatio coatra Regulas Juris proponitur, utiin pra=
feni:i fieri notat Geil, 4 loc. propter doli prafumtionem noR
aliter' admittenda eft,qudm {1 exprefsa ca usijuftificcrur-glifn

8. Romana$[iantem 5 de app.in 0.Cov. ¢l 18 pr.. -
e dets ép 3 XLIX. Has
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XLIX,

Hactenus de Tertio perremedium appeliationis exesn-
tionem {ententiz impediente dictum fuit, Nunc quoque pro
infticuto noftra (fupra thefl 75.) de Nullitate videbimuss Polfla
autem Tertium nullitatem ; non minus,qudm appellationem,
proponere & allegare , atque per cam executionem impedire,
inter omnes fer€ convenic, {1 nullicas fic notoria: Verdm i al.
tioremrequiratindaginem,neque exactis manifelta fit, negane
td Dd. communiter, Geil. 1.0/ 113, m,3. €5 0B/ 1377 2. 10, idque
ita obfervariin principaliter condemnato teftatur Mynl.q.cene,
64.n, 2, Quod ad Tertivm quoqueextendit Lud, Schrad. 4z
feud. pog.feét.nm. 68, adje&td tamen hacdimitationes Si Tertij
jus factd executione n6 evanelceret penitus, alioquin impediec
executionem,ctiamii altiorem indaginem requirat,

L.

Licet autem Tertio , quod magisdubiume(, nullitatem
tribus conformibus (ententijsoppenere , earu mque executio-
nem impedire;nonobftante Clem. 1, deve jud. qua tanquam..,
exorbitans Fel, 444, ¢-n.17, de principaliter condemnato tan-
tumaccipiendaelt, Quiar utiantedsh.¢8, oftenfum, Tertio
appellaretertio permittitur, ac per confequens (ententiarum.,
executionem fulpendere; curnonid quoque per nullitatis op-
pofitienem licebit? quippé, cim hac certior & liquidior fit,
faciliusque concedatur, ita, ueilld prohibita hzc nihilominus
competat.Vant.d.cm-36,38.illinsq;fatalia huic inem nonim po-
nant, Geil, 1, 06f427.m, §. 2. Tertius principalis non debet li-
tem accipercinftatu, quo eft inter litigatores tempore inter.
ventionis, Quare,ficuti fipra thef 45, diCtum fuit,trinm fea-
teatiarum ultima eft prima refpectu Tertij. '

- LI

Huc usque de Tertio ratione fui interefla principaliter.,
interveniente laté dictum fuit, Reftac jam,ut paululom quoq;
deaitera diltinétionismembro iz thef 13, Tertio acceflorio (eu
mi_nﬁs_principali videamus.Hunc quinque confideramus IDpri-
Rismodis, 1+ quoaddefinitiogem, 2, Materiam interventio.
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num, 3. Modum, 4 Tempus, ¢.Interpofitionisfinitionem,
Reliqua, i qua (unt, non difhiculter ex hactenus relatis fluere,

poftunt,
LY.

J. Tertium huncacceflorium ita defcribimus,quod fit per-
fona ypro {uo per confequentiam interefle, liti motz ad aéto-
rem velReum adjuvandum accedens. c.ult.ut (ir.pend,. in bl ven. —
ditor 49.D.4e jud.Bernh, Grav.i.concl; 1.n,2.

LIIL

11, Materia harum Interventionum eft eanfa & lis ipfa_
inter ]itiganftcsha&enusini‘]udicio ventilata, quam eandens,
vel plané cum jure Principalis colizrentem efle oporeet ; Alio-
quinovd inftantid, novoproceflu opuselt,.3+D,derejud.lis7.D,
de RV.L.pen.D.de ber pet.Geil.,obf.6g.n.2. 06/ 70.5i-2.4. Em,Rosb.
2 praxciviitogy Bis, Boculs.difp-s.thef 27,

LIV,

E@ autem neceflarium prater caguz fuprd generalius dicta
{ont,uteam litem hic Tertiusadhzrensin eoaccipiatftatu,in
QuO tempore Interve ntionisconfutit,enle.ut lit.pend.in 6 .Clem.
sonftirutioncm. de eleét. nec cogi poflunt litigantes principales
novum cum hoc Tertio judicium {u{cipere, Jof. Lud, Perufdecis
36, . 25.pJwnc lites multiplicentur, Eftenim Legitimus Con-
tradi@tor ille,cui defendendo accedit Tertius;ideoque nonim-
merito ejusdem quoque jure ganderedebet.  Quod etiame.
placuit ELnoltro Serenils.in Q. &. O sir, von dev Intervention.
isoverfs  Den Procep allerdingd in detn flande / darinne ¢r {o
dann befunden wird/ceallumire. Hincijsdem ardtatur terminis,
quiin Camera {tatim abinitio fententiz Tertio exprefse afli-
gnantar, Geil, 2.06(71.n.20.Exemplafuntin Vendstore ad e-
vitandam evictionem 4./.40.D.dejud. l. 5./, 14. D, appell.in Le-
gatarijs fulpecta collufionisdetegendx erge.lzg Dideinoff.cef,
Cov.r.2.0.13 n.1.Bocd.loye1.& agnatisad defendendum Vafal-
lum defeudi privatiene conventum, Lud, Schrad. 4¢ feud.p. g.

fct §2.» . fointervenientibus. '

LV.IH, Mae-
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Ti.  Modus intervenieadieft,ut hic Tertius non teneatur.
novos libellos exhibere litemq; conteltari denuo Berld. concl.
#,59. {ufficit enim libellus Principalis litisque conteltatio
anted facta. Geil..obf71.%2.9.6510.Nec poreft poft publicationem
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in Judicio probare,allegare,nova infirumentaexhibere,Rosbe
7.9, & novosteltes fuperijsdem vel contrarijs articulis Geil,dy
0bf m, 12.producere, arg. ¢. frarernitatis X. de teflib.eo tempores,
quo non poterat Principalis (Nam quod pofsitid facereTex:tim;
inTra temp-usPrmcipali ad defeandendumconcellum,etiamitBic
omilerit,nemo dubitat, Cov.4, ¢.».2, ) nullad habitd {cientiz vel
ignorantiz ratione,cimad Reum principalem primo loco per-
rineat litis defenfio,isq; 4 Tertio excludi nequear; Alioqui mul-
tis pateret fraudibus aditus,nec unquamiitesfinicenturc. 2. %
litpend. in 6,ibig, gl, & (entirent gravamen maximum Lirigan-,
tes principales,fibond fide ci legitimo contradictoreagentes
eosnonfecerintcitari,quorum forté perconlequentiam inter-
effe poteft,ob horum deinde interventionem ad ditis redire ini=

il cegerentur,Cov.4.cn,2.7.4.Quod ita1n terminis habet Johs

Vinc. Honded. woli.confult,25:1,7,8.9+ & 27 ac ita Peruliz judi-
catum elimfuifle refert. .

]

LV,

Pradicta ta. italimita, ut non procedantin Tertio minote,
muliete,vel quavis miferabili &privilegiata perfona;quz etiam
poft publicationem;petitd inintegrum reftitutione, ad jura fua
deducenda & probanda comparere; dummodo interventionas

es articuli ex cognitione Judicis de fenfionem Partis, cui adli-
fendum,videanturinducere,ficutiin facti contingentia divers
{is vicibus judicatum efle d Confil. Reg. Neapol. telte M, de Af-
ik decifc 15.m fin. fcribit Grav. neonclyo.n. 14.8 concl, 105 infin,
Itatp,utille privilegiat& perfonz petant in InLegryum reftitn-
tionem intra illud tempus,quo poterat Reus principalis, fiipfe

- minor vel talis pecfona eflet ; Parinamque cenfurd & jure {unt
difcernend: Reus principalis & Tertius defenfor;ita quédem?u_t,, '
fi majores fint,lege majerum,fminores fint,horum qrog; tege

judicentuc. Cov. ¢,1447:7.
LV 11,1V,
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LVII,

IV. Tempus. Hic acceflorius Tertinspotelt intecveniceting
ifi prima, quam {ecunda Inftantid, prout/mpré thel 8. generali-
teg dictum fuit. In (ecunda Inttantid aut adheretappeilationt
2 Legitimo Contradictorefactz,aut eo non appeliante princi- -
paliter,obfium per confequentiam interefle,appellat.Utroque
modo non poteft non juvare Principalem appellatioTertij,arg
{10, §.fin.D, de appelllo1. &5 2. Cfs unus ex plur &c.Geils otf 22,7,
prafertim,fiillius nomine exprefse fuerit interpofita; modoi-
ple quoque potuiflet appellare,fententiamque non comproba-
veritexprefse,/.10.§ fin. D.de appell. vel tacite, ei, fe {ciente lat,
nonreclamans intra decendinm,arg. /. g, inf, C.defent ; guafs
certaquant. € ¢, Quod tamen fecifle non creditur ; {1 non appel-
laverit quidem, {civeritautem intra decendium , appellationis
interpolitioniprzfixum,d Tertio efle provocatam; quia tune
frecus beneficio exhujus-appellatione {ibi § -Juris provifione
competente propriam-omilifle videtur Harr. Pift, 1,4.47.%. 10,
Notandum tamen eft, nt Tertius appellationi 3 Reo principali
interpolicz adhafurus debeat eam intra decendium ratam ha*
bere,{eque eidem afsiftere velle, Judici intimare,arg. L2 pr. Ds
vem vat. bab.c.non folent. 2. .0.Geil, d.ob 122 2 4. Rosb. 4, t1t. 5.
12. diffentit Hartm.Harctm.ob/10.refutatus d Bernh. Grev.,concl,
Y224 confid, 2,7.4. Avtutprincipalitér appellaturusfaciatid in-
tta decemdies 4 {cientid Principalis computandos, cim pari
cenfurd & jure fint difcernendi Reus principalis & Tertius de=
fenfor thef, preced infin. Didac,Covar. c.i52.4.Gray. &, concl,n.8,

L X,

Appellat autem hujosmodi Tectias vel proprer intevejfe itain
Pecic rations canje dictum, cujus exemplum in venditore propo-
nit Covarr. 4, loc. qui victo emtore propter damnum,quod fibi
ex evictione imminet,poteft appellare d fententid contra emto-
rem latd, quz nondum tranfijt in rem judicatam- Sic pater pro

filio condemnato appellando intervenire poteft,/. 2.8.2.D, guasn,

appell. Perinde Uxorem,Marito in caufa ipfam concernente, vie
delicer {uper receptitijs vel paraphernalibus, arg. /. ¢.§. 2, D. 4¢
appell, quin etiam in dotalibus, prafertim hodic poft amplia-

D % tuns
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tum jus Uxorum, /;.C. de Fur. doz. (uccumbente pro fuo inter-
effcappellarepolle non dubitat Bachc,-v.-..fmilfr,,g;a!.g;@@,gk‘}!},
a.infin, Alia pluraexemplaanncrant pailim.Ddi circa hané ma..
feriams.. . L)X g &
Velpropter aritifsimamiconjunitionem :Exemplo (unt Mu..

lieres,qua,licet proalijs intervenire & appellure: regutariter,

prohibeantur, arg, L ¢: C, de procur. tim proprer qualitatem fe-

Xus,arg L21. C.’d.r._,_c&m atraincidit hocin quandim interce lio-,
nis.fpeciem,rete tn,appellant pro Maritisin caula hbecals, L2
D.de licau/Sproliberis pietatis wnteitn,beg.Dide procur.li,§.1.D;
de appell.recip Hier, Treutlvol 2. Dufp fele¥ cdifp, ult. ;/j;ﬁ 3. 115 iz,

Bachov,, . LX..

Velpropter muferationes:; Hinc quilibetde Jure civili pro..
capitis Reo etiam refiftfente ad impediendam: executionem ul-:.

timl- fupplicijappellare potelt, £ & D. deappell; excepfisdelictis..
ﬁagrantib;z_s,qux:q;ﬁ‘ar_im puniri Reipudl, interelt, [ 16, D 2. 1.
Omnium enim intereft innocentesdefend: & hominem homi-

1S bﬁﬁt‘ﬁtio'3f‘Hbf#7.,D:dEﬁﬂ?;f&?0rﬁM: \WEﬁinpamfudf,JFPp[j;_ .
2.7; Inveterata tn. Germaniz conf{uetudine in caufis criminali--.
bus appellationes non admittiyteftaturMyn{ 2:06/58 1:.4.65cens.
4 08 qusGeilantridépacepublilibiie,20. Bachoy.in [epins diftaTy..
difp.73.t 2.3 Kiquodin plerisque Germaniz locis verumdicit,M
NWel.inparat.de appell. recip.n.;.Bocer.in t ».de Turisdic.gim ,,‘f;;é@:f
ﬁ’q__..diﬂ"ﬁmire videntur Dan.Moller.4.Semeflr r.};ﬂ &: M.Berhieh,.
p.tsconcl.50.%.29.8 feq9.Quicquid (it,in Camera.ta.appellationes.
in caulis criminalibus nonrecipiexera dubinmelt, R /22 Impy,
Carol P suduigfonegt At5z0.8. Irem a8 fehe etliche seit 1. o Cam 6.
D p.2.202 8. S e nadh em aucy. . Geil.z o4f 1. 5. 22. quia
vigore: Ordinationis. Camerz , pars 2.0 28. §.  pnd fone
verlich ¢fc: caulz criminales omning nuiiz,excepra fracti pace,.
recipiantur.Mynld:06(08 ». 8.5 Refp.7 decadunar:-Das Moll.d.
loc.n,6,Chr,Befold.in 7 hefanr. Prait.in vocabulo vl DeYuft o, 2. 855
DeJure Sax.ii pm;eﬂ'us inquificorius (qu:usplurimim in_ﬂ.iruih_"
folet, & hodic Remedium ordinarium fadtuseft, Joh, Georg, '
Eledt. Sax. inder Policey Ordonung/ubdaro 23, Aprilis An 1613 tit..
von Sufiftien fachen §.5.v.0nd teil beyded die Rechiee ¢¢: ) conrra.
Reum fuit infticutus,dppellationem non admictl recté defendi’
polle crediderim..
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wadon e s 50 I -
V.. Finitior Sententiahicin ipfesmetLitigantes, non Tez-
tinmacceflforium concipiendaelt,Boc,d.Difp.chult Berl.d.concl,
nfin.Geilisobf 1220 fin.GilRauli arb. jud. p. 3:¢.8 pom.s9 41042, 1ta
Jod.Damhaud.in prax: civ.c, 9§ Sed quamvis,inquit, a djunctus
itarunc proceflum producit & peragit,in nullis tn. locis & acti.
busde eoadjunéto mentignem faGuruserity,{fed’neinprincipa-
li quidem {enteniii, quia hic Principalis non elt.. De:nde
ipfa fententia, dtht_ efle: conformus !ibel}o-, 8¢ nom'i:}ibu?
Partivm in: proc_e(fus-ﬁ Prin.cipico- pr‘::r:ﬂ:tl.iﬁtat'um,_-...,~ 'E.:“'p.fz!f/.:?
po/t: Nihilominus quamvis ip_ﬁils adhzrentis nomen 1n--fc-»n ten-
tia non exprimatur,eadem tn.fententia perconfequentiam ipli
adharenti aut profuerit,. aut ipflt: prajudicio: vel.damno erit,.
Qua tamen fallere dixerim, i Tertins Principali non:appelian-.
te pro.-{uo per confequentiam: interelle appellayit, quod fieri.
polle:fupraz, s&. oftendimuss,
EXIIL .
 .D=arvculisinterventionalibus, & formulis in Interven-.
eione ufitatis non pigebitconfuluifle EmRosb.nprax.civit, 47...
déinterventiones & Ludov.Gilhiard juc.sovamufc. 2.m/in..

EX11],,

Prius quim finis Difpucationinoftrz impowatur, haudinx
congrud disquici putaverim; Num. exceptio:de fure Terti), &
quo Reus nullum jus vel caufam habet,admirtatuc2bt veriusac..
communiter receptum efbillam regulanter non audiri, /4.8 7,
D.f; ferv.vind.svelconfilis.n.g7.0ifi fitin totum juris&petitionis.
Adtorisexclufiva, Goth.ad.l. 6. C, de férv. fug. cujusmodi elt ex-

ceptiode Dominio Tertij, /. fin.C.de RV, J.P.Surd, decis.i44:n.19:.°

quanontdmeftde JureTertij,quim de nenjureagentss; quem.
finc.actioneagerein effetu concludir, Theflaurdecif 4.7, 1. &
ided etiam paitlitem conteftatam poteltopponi.Hillig.i D, &
lsbi20. c.7. [ublir Danrot..
' _ S XYL . 1
Wlterius eleganterouaritar : Utrdm Tertins habens in vi-
cinid'cauponam,Molendinum,furnum etc.utiliterexperiri pof-.
fit contra Dominum [hbdjtos fuosab alio,quim 4 {e cerevifiam

emere; & alibimolere;anutpanem coquere,quodantediplorum.
Dl 2 acbitrio
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arbitrig‘erat reliGtam,prohibentem ¢ Affirmative (ubferibere
non dubitamus, Nam,etiamfl quidem cuilibet pro Tubitu in re
propriaverfari,fuzq; utilitati (ecvire permiflum fit, Fowndii pul-

LataJara, Jd tamenjure, noninjurid autnocendi animo fiag

oportety (8. Bde R V11§ 3.86,D.nequid in flumpubl,l.16,D. de.
R.7.8°¢c, Quare Juﬁitiz & zquitati naturali:-maxime confenta-
acum eftyut,fi fubditisiftinsmodiiniqua, injufta, & naturali li-

~bertati contrarialex imponatar, non tdm ipfi (ubdiri, quin

vicini, quorum molendiais & furnis pec hanc legem vel ftatu-~
tum Reditus & debitz pro motitura vel piftara perfiones (ub-
trahunturyejusimpugoanda jus& poteftatemhabeant, arg. 7,4,

D.dedecretabord. facl2.Cdedec, decurlibao [,¢.C. decenfib lib.

11.etiamii publica utilitas tali mandato pratexatuc A, Rauchb.,
p-+.g27 -mfin. Acirad Dicalterio Provinciali Liplenfiin caufa.
oppidi¥audien contra {eipsig judicatum,ejusque fententiam in
{ecunda Inftantiain Aula Dresden{id Judicibus Appellationum
approbatam, idemque a\Wittebergenfis Curialis Judicij Affef.
{oribg pronunciatm efle in caufa oppidorum&ifen contradiere
febnyg teftatur A.Ra uchb.d.lo.quem,ut & Cravett.de antiqtemp.,
part.gn,7.cumfeqq. de hac qualtione vide plenius.

.1

Corollaria s,

J. Exceptio non numeratz pecuniz poteft opponi et
iam polt biennium, i debitoronus probandi in fe fufci-"
pere. velit.

2. Filius per fubfequens matrimonium legitimatus
fuccedit in Fendum.

3 Confefsiocoram Sacerdote Confefsionario facta., ,
in demsDeichtfiubl/nihil operaturinfudicios Ideoquenec
ad juramentum purgationis,nec ad inquifitioném eft fuf-
ficiens, ' N
- 4 Civitates Imperiales habent Jura tetritorialia.

Eood: N §8,
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- Auspice GHRISTO
DisPuTATIO JURIDICA

' Deo ﬁ
TERVENIENTE,
Ouams> &
Autoritate Magnifici & Amplifimi Jureconfulto-
rizm Ordinis, in Hluftriad Albim
' Academias ,
P RAEZSIDE

JOHANNE STRAUCHIO,

JCto, Elect. Sax. Conhliario , Colleglj Juridici
Ordinario, Decretalium Profeflore Pu_bl_-ico? Curia hlcf
Qoralis & Confiftorij Ecclefiaftici Allefsore.

Publice ventilandan prapon#‘

AuGgusTINUS DTRAUCHIUS
Delitianus Milnicus.
Ad diem 1. Marty, horis artemeridianis.

. -

wITTEBERGZE,

Excudebat JouanNEs ROHNERUS,
A.NFNO M- DC- XXAFVI[’ -
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