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Uanquam judices, homines cinn {int,
& affetibusin transverfom agi & peri-
gnorantiam falli poflunt ,uti ii qui Socra
temdamndrunt, & qui Rutilium,quorum
hos caufam di¢turos omnibus feculis di-
cit Seneca de providentia, 111, & in da-
mnatione majorem fuiffe pcenam Reipublicz, quim Rutis
1ii, Cicero ad Pifonem; Attamen, ut finis fitlitium, res judi-
cata, {i legum folennia fint obfervata, vim veri habere de-
bet; Valet enim,ut Ariftoteles ait, civiliter & ad publicam utiv
litatem, quia {tatus Reipublicz maxime rebus judicatis conti-
nctur, ut ait Cicero pro P. Sulla, Vid. Grot, in flor. [parfion.ad
Fas Jaflin. ffob.t. De re judic. Hinc propter authoritatem rei
judicate fatur fententiz, 4 qua appellatum non eft, quam au.
thoritatem judicatis'dare publica {uafic utilitas , alioqui modus
litinm multiplicatus inexplicabilem adferret difficultatem, /. 62
ept.rei [nd. Noncft quidemtanta vis fententiz , ut ob~
ligationem civilemvel naturalem tollat 4 €0. 47 prine, de con=
-dett.indeb.  Judex enim nonhocagit,ut obligationem aliquam
tollat ; {fedut quid inveritate fibi videatur, pronunciet; Iraque
«weum abfolvit, non ut liberet obligatione, {ed quia illum non
2 "~ putat
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putat efle obligatum, ideoque obligationcm,qum reverd A pars
! te rei {ubeft, non perimit, Bachov. ad 4. partens Chiliados Fa-
bralis de ervor.pragmat. de cad.98. ¢.7. ¢ feqq. Comparata ta-
meneftrei judicate exceptio tucndi ejusrei caufd, quifententii

nius, quam exceptionem a nullo judice rejici oportere refcris
plic Poutifex iz ¢, fin. de Except. in 6. Res itaque judicata, quz
finem controverfiarum pronunciatione judicis accepit, quoad
cft-Ctus juris pro veritate habetur, L207. ffide R, 7. I.25. fF.
de [ratis hom. L..3.5. 2. ff.de reb.eor. qsti firh tus.1 1. i1 prine. ffa

s

Marpurg. Pol. 3. confl 32. num. 102, ¢ 177, & Vol.a, (infil. 30,
7.103. & feqg. ‘T hom, Merckelb. i1 conf; Klock. tom. 2. conf. 53
#.117. & Thom. Michael zo7. 2,conf 45.7.1. 2. 3.4 5. & Kloc-

non aliter agenti obftat, quim ficadem quzftio inter easdem
petfonas revocetur 4, 3. . de Bugepr. res f#d. Itaque tunc de-
mum nocet, {i. omniafint cadem , idem corpus, cadem quantis
tas, idem jus, eadem canfa petendi, cademque conditie perfo-
parum, quz. qualia fint, laté explicatur in'l. 12, cums feq. eod,
Marpurg, Pol. 1. conf.26. n. 96. #7.32. Thom, Micchael confs
Kiock, tom. 2. conf 96. n.32. & Thom. Merckelbach. d rom. 2.
¢€onf 97.1.39. 40. 41. - Licétenim resjudicata jus faciat inter,
partes litigantes; Quod fi tamen alia fit conditio perfona--
rum vel rerum, velalia canfa petendi, res judicata non nocet,:
Klock, in vot. Camy relat. 3. n, 360, quia {ententia de una re-
dicta, ad alias res, qua in judicium non {unt dedu&z, & ad
! . alias perfonas contra principiareéte rationis non cft extenderna.
da, L.63.fF.derejud.vut. C. Qnib.yes jud, non noc, c. ToGh2 X ag
dere jud, I 10.fF. de except. Flartm, Pift, part.4.9.29,num, 1,
Carpzov.de f. F. R. S, p-1.c26.du1s. Marpurg. Fol. 3. confil,
22.72.7. quod tamen cumhoc temperamento accipiendum,nifi -
ratio decifionis pofita in fententiain cafu non expello obtinear, .
tunc cnim fententia ex identitate rationis ad alios cafiss extenw
di debet, Merckelb, in d, confs 97,1, 22. ¢ fegq. qua ctiam :'In:
: : nonnuls-

jadicis abfolutus cft, §.¢. Zuffir. de Except.shig, Bachov. & Vine-

it [ent. fine appell. 1.29. §.1.ff. de ftar, lib. 1.36.fF. fam, ercifcs.
L1, C. de ¢ond. sndeh. Grot. de [ B.& P, I, 2. . 23,7213+ 17 fiit. .

ken. sn:voris Cam. velas. 33. », 44 Exceptio verd rei judicatae.
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wonnullis cafibus aliis prajudicat, veluti fi tertii jus ab experis
entis jure tanquam acceflorivm pendeat, guod maximeé cone
tingitin caufis prajudicialibus de flatu, L25. /7. de ffatn kom.l.27,

§.1. ff- de liber. canf. Batbof. in coliettan.ad ¢.17. 2. 18. de rejud,

lico Umm. Difp, adproceff. 19.7.52. idcoque obtinet fi deju.

te primogeniturz aut fidei commfli traétetur, ut fententia lata

noceatiis, qui poft primum vocantur, arg. L. 29. . de snoff, 1¢ff-
Alvar. Valafc, de jure Empbyt. g.10.n. 3. Pinell. ad duth, Nif;

#.29. §0. C. de bon, mat. Carpzov. f. F.R.S, p. 1.¢.26.4.16.
qua & contra heredem dicta nocet legatariis & fidei com,

Ecregrin. de Fides com.art. 52. 1. 40. €7, feqq. & contra fubdi--

tum & vafollom domino circa pofleflioncm non quoad pro-

prictatem Valafc, de jure emphyt. g 38. n.35. Et generaliter
contra cives vel homines alicujuscollegiilata prajudicat omni-
bus fequentibus, licet non fint heredes condemnatorum, Me-
noch. confil390.1.37.¢ 38. Guid. Pap. decif(349.necnon pro
herede dcbitoris lata creditoribus ctiam non vocatis Carpz,
7- F- R S. p.1. c. 26.d. 1%, plurcs cafus refest Barbofa in col-
lectan, ad c. 17, X.de re jud. llico Umm. Difp. adproc.19.n, 52,
Vincent. Honded. 7ol 1. confil, 28.  Hartm. Pift, P4-9.29.
Anth.Fab. in Cod. b7, 13t 25. d.1. 2,5, Neigitur fententia la-
ta aliisnoceat, non fine jufta ratione jus interventionis et in-
troductum , cujus beneficio tertius in judicio jura fua dedir-
cere poteft, ne fententia lata fibi prajudicet: cujus interven-
tionis fedescft in L. 63. ff. de re jud. ¢.17. X, de fens, & re jud..
Mornac. adl. 20.fF. de inoff. ieft. Argentr. ad confuer. Britan..
art,236. Apud Arcopagitas lege olim fancitum fuifle fertur;-
Ne c]m'd fas effer dicere, quod adrem ¢ pro;ofmm non attine-
rer, Fretus illorum authoritate, multa de utilitate & nobilita-.
te hujus materiz in medium afferre poflem, fufficiat tamen cum
Sencca dixifle: Resipfa comprobabir. In animum itaque indu.
xi meum hanc materiam non quidem pro ejus dignitate fod pro
viribus mei ingenii, quam imbccilﬁtarc}n ingenug fatcor, &
ided erratorum aquiores cenfores, mibi promitto ( oculatiffi-
mis enim interdum deficiunt oculi) qui potero breyitatepera
- b i Az trallas-
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tradtare, & pro confequendis honoribus Do&oralibus publi«
co examiniotferre. Ut verd certo ordine progrediar, primd
de varia fignificatione voris interventionis & quomodo illa
defcribi poffit, agam. 2. Exhibebo perfonas, que tum pro
fetum pro aliis intervenire poffunt. 3. Pertractabo, quznam
fint probanda ab interveniente, ut interventio admittatur,
4. Exanimabo caufas in quibus interventio locum habeat
5. Difguiram de judice, coram quo_interventio fieri poffit.
6. Quis fitfinis & effeCtus intetventionis, cxplanabo, Deum
Optimum maximum {upplicibus {ufpiriis venerans , ut fuo
auxilio mihi adfit, qué inftitutum laborem ad optatum finen
perducere poffim ! :

L. Doctor publicus humani generis & fummus fapicntiz
edituus Ariftoteles,poft. Analye, t.2.ad quaque cognofcenda
duo prarequirit s Altcrum o7 quod,{eu An; Altcrung, quid
fit 70 Aeyduevoy. Prius colligi poteft ex txx.fupra allegatis, in
quibus materia hzc{uam fedem habet; Alterum expediri poteft
per definicionem,quz eft duplex: Nominis velrei,hac quidem
potioreft, altera tamen prius tratanda venit fecundum Ulpian,
inl.x. pr. ff. de J. & F>1bis Furi, operam datnrumudffe oporser,
unde nomen Juris defcendar. Interventio ab Interveniendo di-
citur,

HI.  Iatervenire dicuntur (1) Qui obligationem alies
nam quamcunque & cujuscunque {ive veterem five novam in
{e fufcipiunt,pro alio fidejubendo,mandando, conftituendo, ex
promittendo aut novando /, 6, 8. 0.8, . ad S&um Pellej. 1 18.
C. eod, L.7. 6.3 ff- de minor. 1. 3.9.1. C. de Vfour. rei jud. Wil
fenb.adl, 2, 7.2, ff deR. . Dn. Struy. {yntagm, 7;zn}pr. Civ.
Ex. XXLth, 3. (2,) Quiproalioinjudicio confiltunt / 10. iFe

1

de in jus, woc.(3.) Quilitiinteralios motz pro fuo intereflc,
quod explicat Umm: Difp. 21.num, ¢6. Bechman in Comment.
Pandz@, tir.delegas.p. 257. feimmifcent.

IV. Ecthoc fenlu Interventio'es? ejus cupnsintereSt, litis
snter alios agitate proprio motw falla participatio Vultcjus!, 2.
7+ R cap. 20, m, 61, ftatuit interventionem effe interpofitio

nems




intervenientem litis

fimul participationem licis ;

s oty

ficm 3 Etquidemnon negamus, omnem interventionem facere

participen,atque pofitd interventione poni

Verum dubitamus, An verbum

interpofitionis naturam imcrvcnt.,’onis £?n's adumbret; Inter-
ponere enim eft quafi e medium inter alios facere, quod non
fitin omni interventione, veluti in cafy, quo interveniens alter
litigantium adfiftie. Quare tutius cft,fi interventionem per litis
participationem definiamus ; Quocunque enim modo tertius

gatervenit,litis mota ﬁt,‘partfccps.l"

rid, Mindan. /. 3.de continenr,

gauf cap.8. in pr. Additar in dchniticm‘prapr{o motusut diftin-

guatur interventio a
I,z 2. Licet enim
proprio motu,fed ad

incum finem fir, ut authorad Judicium veniat,
£vitt, Judicio ceepto & cont

inftruat, /. 23. C. eod.

nuncians indemnis fervetur,
mnumob evitionem dvenditore r
Carpz.leb.3. 212, 2, Refp-16. 17. lic :
poflit , utliteminfe fufcipiat. Hartman. Pift,

{

dennneiatione & nominatione Umm.Dqp.

& hic fit litis participatio, non tamen fit
requifitionem alterius; De nunciatio enim

l20.g. fin. f. de

roverfiz motz adfiftat, illamque

litere fufcipiat, . firem 62. g, feiffeod. dea

L. 20, ¢ [eq.

aSandeib. v, decsf! Frifir 1. defis.

V.

venire poflunt arg. /,

inhabilis & incapax judicii, inte
Rauland. de (ommiffar. pars,

ius, De Nullizar. 152, Os
Difp. 1r.th.z.ut procedat
ne, non verd In co qu

fubit. Hine Dominus p

iff de Appellat.

Magiftratus pertinet,
fubditorum farta te&
juribus & privilegiis
Qarpz, i E R, S.p.1,

Klock, tom. 1.
Merkelb. d.toms. 1. conf; 12

1.2, (% Qus,

C, ¢od, omneque da-

cpetiqueat, Liy.Cieod, Add.
et landatus

author cogi non

0bf.228. 1, 11, Joh.

Quibus fic premiffis videamus de perfonis, Omnes
alli, quilegitimam ftandi perfonam in judicio habent E

inter-

leg, perf. fland. Qui enim ef?
rvenire non poteft, Rutger,
4.6, 8. ¢. 8. n.1. quod explicatVan-
tis poffit dicere de null, ». 29. 30. Umm,
in imcrvcnicmc,qui vices actoris {ufti-
1 ad defendendum accedit, & vices rei
rofervo & fubditis recté intercedit 7,13,
conf. 29, 7.903. & [¢97. & Thom,
B, 52, ¢ feaq. Ad officium cnim

pro defenfione jurisditionis fux jura
a confervare & in antiquis libertatibus

¢e3.d. 31,

cos tucri, nullas innovationcs admittere

Gail, g’e arreft, ¢, 8, u, 12, Klok

Coiog
(TN
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20m. 1. Conf.8.1.175. Mevius de arreft.cap.19.7.6.8&ad jus Lubce,
i Bib.g.tit. 3. art.4.n.18.19.¢ part. 4. decif 380, & Injuria illata
Il {ubditisipfi Domino illata videturGail. Dz Pignor.c. 6. num, 11,
1 Farinac. inpract. Crim.q. 107.n.265. & [eq. Uxzorpro matito
in caufis criminalibus €apric, in decif? Neapol.143.qua clt{en-
tentiaSpeculatoris Tit, deprocurrar. 5. Ratione 151EHTs 1.1, pen
1.3.5.2.ffde liber.can[ Quitextus etfi loquatur de uxore maritum
ex {ervitute in ftatum Libertatis vindicare volente, ex identitate
tamen rationis re€t¢ extenditur ad mulicrem, que ab injufta’
in carceratione maritum liberare intendit, & quod mulier pro
marito incarcerato poffit intervenire, agere, defendere, atque
etiam veluti domina litis procuratorem conftituere decifum
u decif; Rot.16. alids 203, de procurat.incipit wxor, cujus decifionis
3 duz rationes traduntur : Quia uxor ¢ft conjunéta perfona,qua
potelt ine mandato agere, & quoniam in carccratio injuftama-
riti pertinetad injuriam uxoris, cui maricus {ubtrahicur; Unde
non tamalterius quam fuam injuriam perfequivideur ; Wefenb,
conf. 43..142.143, Nec Patri pro filio ex capite homicidii cas
‘ pitaliter accufato interventio videtur deneganda, uti Dd. com
muniter fentiunt, quos allegar & fequitur Cothmannus wol. 3,

vefp.1gim22.23. Mateh, Steph. 72 not. ad ovd, Crims.ars, 88, Arumm.

lib. 1. decif.17. ubi multis argumentis hanc fententiam probat,

& fecundum illam 4 JCtis Marpurgenfibus & Jenenfibus req

| {ponfum commemorat, Oldckop. obferv, Crim. tit. 1. th. 13. 7,
3 ‘ 8. A quatamen fententia Dn. Scabini 1%
ciando paululum recefferunt, fra yt Pate
tisdefenfionematque innocenyi
tamen & vices filii accufati fuf
procurator rei efle & ad

ipfienfes in pronun=
r quidem filii {ui abfens |
am allegare & probare, partes ¥
cipere, ac in proceflu ordinario
acufationem refpondere non pof-
fit, ne fententia condemnatori in abfencem lath , judicium

eludatur, Carpz. sz pract. Crim.part.;. q. 10§, num. 82, vids
Dn. Tabor, Trad. de confront, pézg. 204. 2054, Siccriam mulies
ris interventionem pro maritq abfente & cujus copia haberi
non potéft, {upremus fenatus Frifiorum 15. }Zu/z} Anno 1606.ad
mific; Cum propter abfentiam {zpe quid permiteatur, qnb‘d |

| alias non concederetur, & abfentia ¢juscujus confenfus requi®
ke, & al i
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iritur,quandoque faciat, ut fine ejus confenfty a&us re &¢ cxpe-
diatur, utin terminis tradit Barbof; a4 L.fi longisen.18 §.filsrasfam,
#.46. 47, [ de fudic facit text. sn l. fin. §. ubs aute. C. de bon,
guz lsb. Alcanius Clementius w1 tradf, de parr.poteft. effeld, 4.
#.24.25. Videfis Johan.d Sande 4u decif; Seia. Frif. lib. 1. tit 5.
deﬁh. 1. Poteft itaq; quis nontantdm profe,fed & proalio inter-
venire; Nihil enim vetat;cur tutor, curator,procurator &c. pro
‘minore dominove intervenire nequeant,cum ili fint loco Do-
‘mini, hic vero ex mandato agat,& perindé eft, ac fi ipfi,quorum
caufa propria eft, interveniant, Umm, afp.avth.y.as.  Etin
genere ablque fandato intervenire poflunt, qui pro aliis fina
mandato ad agendum admiteuntur, de quibus vid, Umm. diff.3.
7.32. @ difp. 11, 1. 4. Itatamenhorum omnium absque man -
dato interventionem procedere monent P, Frid, Mind. lib.3.
proc.¢.3. m.0. Umm. 4. dsfp, 1L 1.4, (i de rato caveant, ant ju-
dicatum folvi promittant, /. 12. C, deprocurar. l.3.§. 2. jud, folv.
4. 1. C. quib. 1es jud. non noc. nec non § de prajudicio agatur
avertendo, non inferendo, quomodd pro patre, per {fenten-
‘tiam gravato, filius poteft appellationem intcrponcrc » Intro=
«ducere & perfequi, Chriftin, decyf; 98. inconfil, Fend. Frita
judicatumin Parlamento Gratianop. teftatur Papon, dearref.
lib.tg.n. 7. Ethinc quoque procedit, quod eum, qui infultum
facit cumarmis contra parentem, fratrem vel proximum con-
{anguineum tuum licité poflis occidere, parentivel proximo cx
julta defenfionis caufa affiftendo, Hippol. de Marfil.inL1. £
| e ficar. & track. de fidejul]. n, 232. Ethacenus deperfonis.
( VI. Utautem interventio legitime fiat, pracipué requi-
‘ ritur, ut interveniens jus & intcrefle in caufa agitata habeats
‘ Hi enim,quorum non intereft, audiri non debent, pere. veni-
ens. 38 de teftib. Vant.de nullitas, vir, qguss poffit dicere de nul,
Et nifi de hoc ante omnia doceat;non oft admittendus intere
yeniens, Gravaeus concluf. praét. ad Gail. éo. confid, 1, num, 1,
Hartm. Hartm. obf. 10. Carpzoy. in refp. lib. 3.4it, 5, refp.2x
num.6. Marpurg, vol, 1, confil.x8. . 59. Gratian, difcept.forenf
€ap.232.1.7.8.37. 38, ¢& cap. 439, 1. 25, a"feqq. Martin Ura-
Dius #8 lellur, adcap, veniens n, 485 foq. X, dte teftib, Utiin Cam,
B Imp. ju-
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Imp. judicatum Anno 1578. 14. Aprilis. S Sadsen N, N
pen von §.wider K. in fpecie- V. befangend : HfEder Befelyeid:
OB ofern 2. Drenflin fein fn dey am 7, IRavtit jingft gehalies
sien SRecef anngesogenes Interefle, wie vecht/befdicinen witd) dag
foldfies aehdvee foerden und daranff fovnee craehen fol/ wag redss
ift, Barth.pars.g.pag.s70.lir. G. EtAnno1s8y. 16. Novembr,
S Sadsen der B und su . wiver weiland Herrn & N, His
gogen 3it B, jese deffelben hincerlaffenen Soln Wormimber
i dor Befehyeid : Dofern Dv. Boheimb fein angeben Interelie
in der eiffern Kiffer und parinn vermabhyre documenta fpecifici
vers und Gefdeinens witede/ daff alsbann auff feener Anvuffen bes
fcsehen fol/was vechie ift. Barth. d.parr.s. p. 1085, lir, B. Item
Anno 1580. 1. Decembr. Xt Sacvers Herrn K. Bifchoffs g
2. foider Heren X. & confortes, beflagte/ Mandati ad peznain:
dupli: St O. Rammingern den 15, Noyembr. SiingfF die F-
Borminder belangend/geberene Beie/ was fich i handlen gebithres
sugelaffen und angefese; it bem Anhang re. dagihm algdann:
fein Interefle ju deduciren/der Weg benomnien feynfol. Barth:
p-5.p- 634. lir. E. Eft itaque hic articulus prajudicialis, qui
pritis terminaridebet, Uinm. 4. difp.11, num. 6, quo deficiente,»
punctus interventionis collabafcit, cum ceffante caufd;ceflet efx
fectus ; caufa autem,quod quis intervenire poffit, eft interefle,
prout eleganter hac de re differit Hiltrop, i proc, jud. p-2;
tit, X1, de inrervent. n. 62. quam rationem, quod nempe inter-
eflc anze omnia {ic prabandum, graviffimam & piiffimam nuns
cupat P. Frid. Mindan. kb, 3. de proceff. ¢.8. num. 3. quia ab=
fardum feret, fi cuivis indiftinété interventio concedaturs.
Poflet enim per .cahm.n.liam_,malimm & lafciviam fufcipi, imo-
ipfarummet partium lltlgapt.mm inftruétionibus & indu@ioni-
bus tertius intervenire, qui !udicium turbaret, impedirct; pro-
telaret, & italites, quas finiri Reipublice intereft, immortales
redderet. Hincprudenter facitjudex, i,talem malitiam prafu-
mens , tettium iftum adeo temeré & proptetye interyenientem
pon admittat &4 limine judicii repellat; Quia malitiis homi-
nlimnon indulgcndum,{cd omnibus modis obveniendum , per-

28, 4. con  [Htnimus, ff.de Reivind, nefacilé ad litigandum pro=

cedane




cedant hemines,quod feyerd prohibet facratiffimus Imperator
Jultin.in princ. Inft. depen. tem. lit. Conf, Gail, 1. obf 70.1.20.
& obfi113.m.12, ubi expreflé dicit: Quddjudex contraditio-
nem tertiiytali malitiz prafumtione gravati,curare non debeat,
Ethoc in praxi probé obfervandum menet Ruland. 4. de com-
mifl.lib. 8, ¢.8. n.3. Rosbach, proc, civ. tet, 47. 7,23, Quz ta-
men {ententia Gailii & Rulandi non probatur Ummio iz proc.
Afp. 11-th. 1. 1. 6. quiftatuit, intervenientem cum fuo interefie
andiendum, fiilludnon femiplené fed plené probet. Notanter
tamen hic monent Berlich. part, 1. concly ‘2§.7#,5 6. Dn,Brunn-
nem, i proc. Gsv, ¢.13. num, 6. fi prafumtio malitiz’, collufio-
nis & fraudis non omnind elifa fit, arbitrig,judicis reliGum
eflc , juramentum defuper intcrvenienti deferre, qud ab omni
malitia {ufpicione {e urget, quo cafu ita pronunciari folet:
Aiirdeinterveniente, dafi fein Sudien niche malitiof¢, toch gee
fibrlicher SWeifes fondern feines intercfle wegen gefdiehe) Cidlich
erhalten; So it Belagren auff intervenienten, porbringen fig

gingulajfen fchuldig. B.R. OB,
I, Probationemillam interefle intervenientis fufficit

fieri fummarié, {emiplené & in continenti,Roland, 3 valle, 721,
2. ¢onf 4.1.3. ¢ vol. 1. confil, 1, nym. 31, quia {cil, t
elt preambula & praparatoria,non autem deciforia, & tantim
c?)ﬁncrcqnfrimr,nc interventio malitiofé & ad proceflum ex-
trahendum fiat, Mynf, cent.2. obfo1. #.3. Belold. confil, 250, num,
56. Alex. Trentacing lib.2. tit, de judic. refs.16. 7, 10, Carpz.
lib. 3.7¢fponf. 21. n. 8. D, Brunnem, s proc. civ. ¢, 13, n. 6. Gail,
1. obf.69. 1.5, 6. ubi pro cxemplo ponit: Quod fitertius in-
ftrumentorum vel aGorum cditionem peteret, non debeat au-
diri, nifi imprimis de fuo interefle docuerit., Quin & prudens
atque diferctus judex nunquam articulos admittet interventio-
aales, privsquam initerveniens de fiiointerefle fuminaric often-
derit, docente Hiltrop. pre ¢. fud, tit. X1, p. 2. noim. §9. Unde
ctiam judices tali cafu fententiam ita folent formare N1
Sadien NP, Kldgan an einem; NN, Betlageen am ane
Dern utd NN, intervenionten dritten Lheila/ afennen wiry
g big inccrvention geftalten Sadien nady; fw¢il Fein intere e
: 1, befeljeis
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Befdieinaet/ fefne Staee hary V. R. W, Arque illam fum-
mariam & femiplenam probationem per juramentum interve-
nientis, vel per unum teftem aut inftrumentam alidve qualicun-
que modd fieri pofie,tradunt Dd. Mafcard, de probat. conclf..
4.7 15 Wefenb, conf. tooum.wlt. Vant, de nwllit.tit. quis pofs.
dic.denul. Befold.p. 5. Confnltun.5 6. Necreprobatio teftium:
refpectu perfonarum vel diGorum  admitti debet, ‘tradents
Carpzov. i1 proc. tit. 4. art. 2. 1. 42, cumskid. alleg. Zang. de
Exeept.part.3. cap.26.7.137. quippe per quam proceffus haud!
param getardatur, “In continenti verd life quando probatum:
effe dicatur, non utique inter Dd. convenit. Receptior illorum:
eftopinio, qui afferant; ecrtum tempus non effe conftitutumy.
fed ex judicis difeeectarbitrioillud fratuendum notant Graeveus:
Concl. pratt. ad Gail70.confidix. n.3. Harem. Hartm, obferv. 10:.
werfJEt quia talistertins,Interminis Wefenb. conf 100, n.ult. Me.-
soch.de A J. 0.18. 7. ¢.

VII: Quale2uteminterefle 3 parte intervenientis pra--
sendatur,ad rem nihil facit,{ive enim pecuniariom fit,five quod=-
cungsaliud,quodjuris authoritatépro fc habet, perindé fuerits.
faltem requiritur, ut (1) illad non fit §&um,{ed verum,formati:
&apparens,cett loqui amant Dd. Hinc excluditur illnd,quod ir:
dubio vel futuro estcanfamq; fui necdum exiftentem haber,v.c..
fiduo de obventura hzreditate,vel alio quopiam exiguo, quod
{perant,lucro contendant, lile autem cujus hzreditas {peratnr,.
alterutri horum de jure fuo vel bonis non nihil pra alio largia-
turvel cedat; Tali cafu is quinon minorem {pem fuccedendi ha-
bet,fruftraintervenit,quiaipfijus vel interefle nec dum forma-
tum eft; Viventis enimnulla eft hzreditas, 8 fpe futurae fuccef-
fionis arbitrium & moderatio rerum fuarum-domino non adi=
‘mitur.  Alia tamen ratiq effet, i de feudo agercturantiquo &:
familiari: In co enim' fi vafallus in praejudiciur fuccefforis.
-vel Domini pro fuo arbitrio quid difponat, aut committat, ille
qui eft de’ genere & familia, cui fendum conftitutum eft, inter-.
efle jam formatum habet, adedque intervenire re@e potelt. Et:
re&éftataunt Dd, feudum antiquum voluntate Domini & va-~-
falliin preejudiciumintereflentium, quibus ex prima inyeftitura:
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jus eft quafitum, jure. novi feudi concedi nen pofle; Gail.. /i,
2.0bferv. 49. Marpurg, vol. 2. eonf. 11. 2. 67. ¢ [eq. & canfil, 18,
7. 42, & [eq. Mynling, cent. 2. 0bf. 9.4. ubinotat,in caufa quadam
feudali Nobilium de R 90est contra curatores juniorum Mar-
chionumBadenfium hanc fententiam inCam.Imp.effe approba-
tam,'quihanc {ententiam cent, 4. 0bferv. 83. ita reftringit, ut ca
fallat, fi fiat illa mutatio fendi expreflo & formali vel tacito &
virtuali confenfu agnatorum, Vultej. defend. cap. 8.7, 7. werfe
#ieq; bieGail.2.obfa. 0. fin.1biy, Grav Requiritur (2.) circa quas
fitaremiftins intereffe, ue fitpertinens & idem cum caufa prin-
cipali vel jure, quodlitigantcs in judicium deduxerunt; Ideoque’
non admitticur interveniens, {i jus feparatum & alienum alle~
get velprobet, Undeillud yalgatum apud Interpretes, interyen
tionem non habere locum, fi cauf fint diver{z, non idem ne-
gotium, nec eadem decifionis ratio, vel f jus tertii non fit ex-

clufivum juris adverfarii, Grav. conch €9. n. 2, P, Lancell, de

attent. c,12. ampl 12, n.10. Vant, de Nullit. vit. Quis pof. éic. de
#ulnn. 23, € feqq, Carprov. procesf tit. 4. art, 2.7.38. :
IX.. Ad videndum igitur, an pratenfum jus feu inters
efle fit pertinens vel impertinens, adverfz partis,contra quam:
interventio intentatur, patrono falutare confilium fuppeditant
Gail, 1.06f, 69.7.1.2.3. Gray, concl. praft.ad Gail, €9. num, ..
Hiltrop, in proc, jad, p. 2. tit. XI, de intervent. n. 64. ut {cil.
articulos interventionales diligenter examinet, utrum ad cau-
fam principalem fint pertinentes vel non ; & fiquidem imper-
sinentes & litis differendz gratid cxhibitos animadvertat, excie
piendo ftatim petar cosdem rejici, 6 quod fint im pertinentes 5,
quodque jus feparatum & alienum a jure principaliter in judici-
umdeducto contineant, vel qubdapertd liqueat, tertii nihil le-
gitime vel revera interefle. Quinam vero articuli thcrvcntion
males fint pertinentes vel impertinentes,tradit Gail, 4. L Me-
noch. confz01,n.20. Quando igiturcontra articu}omm imperti-
nentiam non excipitur coatra tertium a parte,cui nocere poteft
interventio , probatio fuper interventionalibus jure fubfiftic
& tertio proficit, Grav. d. concl, n.5. Cravett. conf, 14. 1, 7. &
80/220.1. 45, ubictiam tradunt: fi depertinentia vel imper—
B3 tigentia:
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tinentia ejusmodi articulorum interventionalium non fatis li-

queat, quod tunc in dubio melids fuerit, interventionem ads
mittere; Indubio enim admittuntur potids, quam rejiciuntur
articuli, c. contingat, X. de offi. deleg. Dec, conf; §17. num. 3.
Mafcard. iz verb, pofitio. nam. 10. quod fuculenter deductura
in caufa Biriund contra Bivmund) Bt in caufai B ofiheimb conn
tra@folberg teftatur Rutg, Ruland, de (ommis[ lih. 1, c. 4. 7.7,
Lt hoccafu, quandofcil. dubitatur, utrum articuli fint relevana
tes vel irrelevantes, pertinentes vel impertinentes , prudentis
judicis eft, eos non omnind rejicere, fed cum claufula (falve
jare impertinentinm) admittere; Quia fecurius cft, {uperfluum
admz’ttcre,quém neceflarium omittere, Speculat, tit.de pofitions
$. rereio videndnum 7, Menoch, conf: 2. . 8. tum quad in dubio
eligi oporteat 4 judice id, quod partibus mints cft onecrofum
S prajudiciale, per 1. exhisff.gneinfrand crodss. Dec, conf161.
1o 1,97 fin. Alexand. & Caftrenfis 7/, L jf. f gniscanr. Roland.
aValle conf.34.7.1.6 2. vol.3. fic etiam in dubio judex debesg
deferre appellationi, Speculat. st de appellat. §. Nunc dicamus
stums.g. Hartm, Hartm. siz.10. obf. 8 74,17, camque non cfle
defertam, judicare,quiahoc pa&to utrique parti confulitur, &
jusalicujus non lzditur, Dec, 4. confi¢s conf:28.1.8. item confs
699.#.14. & conf: §17.%.3. temeré tamen hic nihil fatuat, nes
dum unam partem pluszquo juvare fatagit, altcram gravet, uf
recte monet Oldendorp. tit, de pofir. ¢o arsic., verf. caterriwts
Operatur verd claufulailla, falz, jrre impertinentiyms, dupl_i,-
cem potimmﬁlp effeétum, tiim 3 parte jzx_:%ids, quod feil. fi evis
denter poftea inprocefluappareat, non fuiffe admittendos alis’
quos articulos, habeantur pro non admiffis, & depofitiones
larant. p. 6. tit. depofision.n. 33

feftiom nullivs {int momenti, ]
1 contingat.de oﬁc.;{g[,g'n'l:.u‘m,_ A parte refpons

Panorm.zze.

dentis,ug refponfiones pro non datis habeanturfi pofteaimper~
tinentes deprehendanturarticuli, Vide latidshec enodantem
Gail1.0bf8.1.12.14, & [¢99. Menoch. confi630. n.12. Franc.
Monald. con[338.per tor. I‘)CI'Cgl'ffl.C{J}Vﬁ‘/gl,?l.If‘- Qudd x’} verd
aliqui articuli manifefté {ing linpertinentes, reliqui vero lgzi‘
tinentess
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tinentes, tunc judex admiffis his impertinentes & irrelevantes
xejicere debet, Gail. d, obf; I5. Etitain Camera Lxepitis fa.
tum (e meminifle ait, quod,duchus ant tribus articulss rele-
vantibus admiffis, reliqut omnes tanquam impcrtinentcs reje~
€ fuicrint, Add. Rutg, Ruland, 4./ ¢, :#. 4. ubidocet, quot
modis rejectio talisfiat.  Atque ut{ummatim dicam : Poflune
hic confiderari tres calus, (1.) Quando articuli intcrvcmiom-;
Ies funt plané impertinentes , tunc a judice funt rejiciends
uti in Cam, Imp, Anno 158, 4. Aprilis eft pronunciatum s
i Sadien K. Kidgern wiver G Detlagte Mandati fine cla«
fula: ifterfande: Daf Dr. Reifffioct fiigeroendeer Cinred una
gehinberes in Jeie 3. Menae/ fo thm von Amtswegen dagm anges
fet/ glaublidy Anseia thuns daf den aufigangenen Uhrfundes
nd reproducirten Kdpferlichen Mandag alfes feines Snhaitg ges
bovfamlich gelebe fey mit pem Anbang ete. Daf gedachte Beo
Flagte jegr alsdanm ec. Dann in puncto interventionis feind
Di¢ Articuli det 13, Decembr. Jungft einfotnmen / alg g Dicfer
Sadyen ungehirias niche aungenomuen/ jevoch ift bievureh SShne
mteryenienten audy ermeldeen SBeflageen an ihrem angegogeness
Recie/ Sevechtiafeit und Privilegien nidis bettommeny fondern
diproegen Sprudh und Sorderung geaen ihr Kldgerin/ ob fie
wollen / gebiifrender vt 1md Raffen asgufiellen vorbebalten.
Barth: i prajudiciis Camer, Imp. pars, . pag. 768k, E. (2)
Aut arciculi funt pertinentes, & tunc illi funt ad mittendi, &
ad libellum intervenientis agendi terminus pmﬁgi folet ,uti
a0 Canz. Jmp. 1579, 9. Mayts) decretum 31 Sadien & von &
jese veffen binterlaffene Qireb. &, pop 5B, wiver aneh) Weiland
€. von O. an fate & feiner helichen Daufifranett/ infpecie s
von O. belangend: Seind Dr, Reiffffost und Dr. Astgfourgerns
Sihreant 30. Seprembr. befdichene SBegehren abge(chlagen s fone
Dern wag fid) auff articulicten interventional libell ag 3. D09,
jiingft cinformmen/ su handeln gebiibre/ gebetene Seit sugelaffen
mndangefcst : e et Beding/¢rc, Bareh, Pait, 5. pag) 4443
Iit, G. Et Anno Iy85. 26, Jan, Sn Sadien Q. fider K.
K. Avtehnung des Sillermwerdve belangend /it Dr, G pefman
#uff libellum interventionalem bing, Februarii Anno 65.unp
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-axceptiones contra Commiffarios dety 3. Septembr, Anno =&,
i Dr. Reffftocten anff Additionales den 13, O&obr. Anno 5.
(i flirbradit 1 alleg/ flirgerandeer Cineed ungehindere /mas fich qes
Biihre su handeln/auds Dr, Ramtingern an faee der am 16 Sept.
i “An. 73. ernende¢ andecellnpaveheifthe s Commiffavien ;i ernens
il -nen/jeit 3.5Monar protermino& prorogatione YonAmbes weack
-angefese/Barth.parr.s pao17. it B.(3. ) Aut verd de articulorum
- impertineatia nonfatis liquet, & tunc falvo Jure impertinen= |
-tiom funtadmittcndi,ut in Cam. Imp. Anno 1584 2. OQobris
pronunciatun. %n Sadien DWeiland & D, jego §. M. & con~
{fortum swiber Biivger meifter vud Raht der Seadve T, 167 man s
1 ‘bey benen duech) Dr. Fictlernwegen crmeldees & M. flirbracheers
| gerwdlden und derfelben repetition und Eréldrung den 6. Aprilie
jlingf befdyeherr/ bleiben s und dee Befeheid: Dag Dr. Kiibhorrs
i Stagilla und hrfunden am 1. Martit Anno 81. und 199
Sunii/ Anno 82. ¢informmen/ anffacceucte/ in heutiger oder nedfta
folgender Audfenf recognoleiren oder diffitirn folf/ miie detts Atte
vang etc. Daff algdann diefelbe fiiv befande angenomuten. Tevo
ner feind dieden 8. Octobr. ermelten 82, abrs fibergebene Inter-
ventional Articul afler filrgemendeer Einred tungehindere / vody
falvo Jure impertinentium & non admittendorum i beweifers
gugelaffenn/ daranff Dr. Fictler/ wie dann auch ad exceptiones,
o z2. Frovernbr. Anno 83. fliebradyt/ in Beir 8. Monat/fo e
[protermino & prorogatione yon Amesweden dag angefeht/mas
iy geblibre 7 wnd in {pecie handlens mit dem Anhang etc. daf
a(8 algdann gedachte Articul fity befandt angenotminen/ fhim dee !
Leg/Defenfionales fltvgubringen; benommen/die Sadie it obera i
| neldten punétum exceptionum fify befhloffen bictnit angenonte E
‘ wmen fein foll. Dictus Aath. prejud, Cam, part. s, pag. 983.1it C. \'
& Anno 15¢8. 7. Decembr, % Gadien €. €, & confortum ‘
wider .8 Conlfortes f¢ind die denn 8. Maij)verfchicnen 53. Sahrs !
von wegen der Stade angesogen interefle cinfomimener Articul (
i befdichenee Sinreden unverhinders / dody falvo Jure impertinen= 1

tium & non admittendorum 1 beweifen hiemir gugelafein/ und

bi Seidrefofien derohalben anffaclanffin auf bct-veg(id)cnf 1%):‘;

a




BE  EE o

Hadsen gegencinander compenfiretind verglichen Bareh, p-3.paz.

632, lit. E.
X. lila difficultas fefe hic offert, An ad probationem
interefle folus titulus fufficiar? Negantem fententiam ample-
«titor Roland, A Valle, 2ol 2. conf. 5.7, 4. Pro qua {ententia
hzcratiojuris afferri pofie videtur, quad citra ullam traditio-
nem nudis & lolis pactis dominium non transferatur, licet id
agatur innegotio gerendo,uttranfeat, vid. ., 20. C. de patt.l f
ager-50.de R, V.1, guoties |, pen. C.eod.l, 6. C. de hared. vel adt,
vend, Hinc indominio cft potior, cui res fuit cradita, licét al-
aerintitulo pravenerit, . 15. C.de R. 7 quod obtinet in con-
aractibus onerofis & lucrativis, ut inemtione, d. . 15. C nifi s,
scuires emta tradita eft, fciverit, remillam alteri prius effe ven-
«ditam, Gail, 146, 2, o/, §7. #um. 11 Klock, tom, 2. conf; 42.7. 93,
& n.398. Barbof add. /. v5. C.de R. V. & hanc fententiamCam,
Imp. fecutam effe ex Meifthnero tom. 4. decif. 20, colligit.
Klock, zom. 2. conf 21. 2. 53. Brunnem, ad d. L. 13, C. Marpurg.
Fol. 4. confl 46. n.vo1. Idem obtinet indonatione, Leffius de
J5f & fur.lib, 2, cap. 2. dub. 20, n, t40. Marpurg. #ol, 4, conff,
37.m1217, Inre emphyteutica duobus in emphytenfin concefla,
Alvar, Valafe.de jure emphyr.g. 14.%.7. Etinfeudis, Valafc. d, #.
7. Myn( cens. 4. 06261, 1. 15. & Marpurg. vol, 4.4, conf; 37, n,
1192. ¢ 1. 1204. ¢ feq9. Hecverd regulaind. /.15, limitatur,
atceflet inomnibus cafibus, quibus fine traditione dominjum
vel jus inre acquiritur, Harem, Pift. /b, 2.9-29. n. 6. velati in
pignore vel hypotheea, in quais prafertur, qui primus pecuni-
am credidic & jus hypothecz acquifivie,.4.(qmipor. inpignl. 3.
Lirffieodhocenimincafu nuda conventionejas in re conftitui-
tur, & prore confequendaa@io in rem Serviana &quafiServiana
five hypothccaria compctit, ¢, . infl.de A& Bachov. ad Treusl,
wol. 1. Difp, 6.1h. 2, lit. B. verb, bypotheca, Evtralt. de Aoy,
difp. 3. th. 32. & de pignor. lib, 1, cap.3.m.2. Marpm‘g. vol. 4. 4,
€onf: 37, m. 1214. Et fic creditoram conditio non ex traditione
fedex conventione eft altimanda, /, 2. C de remis(. pign. I. 1.
AR Priuc. (Y.L #itf.de pignor Manticade racst, & ambig. con-
ventdyb,1250.22, 0.2, Porrd fires fit purelegata, hujus rei domi-
nyjm
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niain & atim A morte teftatoris re@4 viaid cft finefadto heredis
tranfit in legatarium etiamignorantem L. & titio 64. . de. furs.
Li77.9.3.1.80.legat 2.l 40.de noxal.act. Menoch.conf413.1.3.0sb.4.
prefumt.199.7.2, Thom, Merckelb. fnconfs Klock,tem. 3. confs
104.72.34.07°(¢9: 1n benefeiisEcclefiafticis antetraditionem vel
acquilitioné pofleflionisacceptatione collationis jusin re acqui
ritut,c.17.de preb.sn 6. Covarr.lib.3.var.refol.cap.16.n.3. Aloyh
Rice.in-collett.decifipart.g-colleth.1é658.Aug.Barbof. ad Cod. Enm
i 7 120 6. tibEabfenrivy. n. 4. de prebend, & dignitats in 6..
Marpurg. vol. 4. d.confi37.n./1226. In his itaque cafibus fufli«
¢it, fiinterveniensprobet titulum, quo probnmintcr‘,’cn’(fo cft
admitrenda; Interyeniens ob prioritatem tituli,polterioii,non
obftante pofleffionc , -quamhiceft nactus, cft praferendus, uti’
in cafis q_uoﬁ i eleganti refponderunt JCti Helm{tadienfess
quod refponfuma {peabili Do. DECANO communicatum
ita habet:2AufFoorhergefetstes Devicht. Scbreiben/moriiber und auf”
die barans formirte goey Sragen wiv unfere i Dediten gegriing
dete SDReinting st eréffuen gebesen worden Extennentoir Decanus, .
Seniortind andere DoGores der-Juriften Facultdc st Helmfiade/
nady befdschener feifitgen Berleg-und Crivegung fiiv Recht und
swavauff vieerften Srage.: Ob ol de Jure Cananico di¢ refi-
gnationes przbendarumpro certo aliguopretio falt fehledtee
Dinggverbotten/und pro imoniacis aehalten werdens Oferveil
jevoch folche Difpoicio ben-benen der Augfpurgifdien Confellion
suaechanen hohenund Collegial-Siifftern nidht obferviret foird/
fondernviclmehrper diuturnam confuecudinem devgleichen Re--
fionationes gegen AbfEatang eines gurtvilligen honorarii ¢ingee:
fisbres worden/ So halten wirdavor/ daf foldhes nod ifo licitd
gefdehen und eine prabende aljo refigniret werden tonne. So
el aber auff die andere Srage/ di¢ jenige prabende,weton in fali
fpecie die quaftio it/ Betrifft; b wol der. Stiffts Senior vor’
feinemn Endediefelbe anHeren Steffen Sentlen den Jlngern re-
fignirer, diefer auch nad peffen evfolaten 2berbin vom Rev. Ca-
p‘{m!n pie wirclicdse ',mf'i}’{'ﬁm'x latie DerBVeylage hie.C. erbalten/

und eg alfo feheiners ats £inte 1eg Herrn Confulenten Suhn/els
WL gival Dis preces primarias

ok fich bt £ fish dawiver gar niche
ferent

&
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1 Dierweil fedoch die
iich fufped, st mal) nti nidit ungviffent
nen/dag bie dens 3. ONaveii porhers infinuiree preces pri-
marie pon dingansen Capitalo gebiibrend acceptiret , 1ind ba.
bey bein Preciften die beffdndige prediung wegen evffer, vaci-
xehden prabenden/ und devo tolictlichen Collation befdhehen/diber
dember Precifta pie Collationem vel quafi d¢8 Juris Canonia
per falam primariarum precum acceptationem ¢rlanget / und
CEr alfo deren pes faGum alterius nigh wicder ent ehet werden mos
gen/ juxta expreflom textum in:c, fi postguam 13.de. prabend,
& dignitar. in 6. So haltentoiv daffir/daf der Herr Confulent
tas Capitalum S. Gangolphi, gumah! dafjelbedein Refignatario
vi¢ pofieflion nidie fimplhicicer, fontdeins falvo Jure Precifte fibcre
geben/ garwolbelangen/ und alsdenn 2 judice, daf die detnt Rclin
goatario ceeheilee polletiio niche suld ffig/fondern vor null und nidss
13 gu cvEldrenshingeaen viecrledigte major praebendn dem Preci-
ften com omniutilitare viprecum primariarum-& acceptatioe
nisa Capitulo falz i1 conferiren; betten obgefessen Urfachenund
Umfanven nad s erfennen feysvon Reditowegen. - Upréandlids
S diefes mit Unfer Faculede Ynfieael betrucfen laffens So ge
féhehen HelmEade den 13, Augufti Anno 1666,

Vid. Dn. Hahn. de jur. rer. concl. 8a, Stephan. Gratian.
1om3. 3. dsfeepe, forenf: cap. 478. Ahafv.Fritfch, de Imp. primar.
precum yure cap. 5. Klockitows.a, conf. 4. Conf. Grav, ad Gail.
4. concl. §5. 7. 2. ubi probat primam Principis conceffionem efle
praferendampotteriorislicet quis priorin pofleffionemvenerit.
Quin etliaione perfonali agatur, fieri potell, ut folo titulo
probato;interefle Gicis probatum videacur. +8i enim v. c, res
emta,donata,promifia &e.petatur,quidni & tertius admittere-
#ur,probansfibi quoque rem emtam,donatam,promiffam? &e.
-P.Egid. Mindan. lib.3.cap.8.m.8. .

X. Fitauteminterventio dupliciters Vel principaliter;
-gm quis pro fuo proprio dnterefle ad impediendum yel remo-=
vendum agentem intervenit, & caufam profequitur, /14, ff.de
appell, Gasl lsb.1, 0bf 122, 4. 8, Jofeph Ludovic. decifiPerufin.
#6.#, 27. pari 1, Velageeflorie, fitertius pro fuojure & inter-
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effe itaintervenit litique fe immifcet, ut ratione ¢jus und cum
principali agentevel defendente caufz affiftat & adhareat, cam-
queinftruat, affo/daf ev fich algein mitintereflente angibs//. 63
1 De Re Pud. L. 34. fF. folut. matrim.1.19. C, de lsber. canf. |, [
Sufpeétazg. ffdeinoffic. teft. Gail, 1. 0bf 70, mum. vier na9. In. 1.
obf. 122:n. 8. Gilhauf, Arb. judic. cap. 5. ram. 2. num. 2. Herm,
Vult. jurispr. Rom. lib.2.c. 30, verf [ponte fiipfe Brunnem. iz
proc. Civ, c.13. n.2. Klock, confi 133, 1, 6.4. vol.3. Emer.a Rosb.
Proc. civ. tit 47. 11, 2. 3. Uwm. proc, jud. dz@. 11.1h. 3, €5 4. 1. 114
12. Carpz.inrefp. Elech, 3.tit. 2. refp. 21, Poflunt itaque pro-
prio mota & fua fponte pro Dominis direétis intervenire liti-
que affiftere quicunque habent jusin re, utpote viufructuarius,,
habens fervitutem urbanam vel rufticam, vafallus, emphyteuta;
fuperficiarius, colonusad longum tempus & fim, quando fcils
Dominis fuperproprietate zdium,fundi aliusve rei controverfia:
movetar; Intereft enim eorum,ne Domini caufa cadant; ctim ifta
lisiisfeientcibus ventilata & poftmodiim lata fententia illis da.-
mnum & prajudicium afferat; R efoluto fignidem jure dantis,re--
folvitur quoque jus acceptantis L3 ff.de pignor ¢ byporh. E dis-
verfo direéti etiam Domini intervenire poffunt prohis quijus:
in re habent, {1 hi.contra tertium turbantem fuper proprietate:
rei Dominis fcientibus agant,vel defendendo litigent, qui pro-
pter prajudicium,quod ex fententia contra habentes jus in re
fata Dominis dire&is infercur, cauté faciunt; fi pro iis matoré
interveniant Udalr. Zalius ad d.l.fepe 63.fF.dere yud. Hac ratione’
etiam Dominus habetfacultatem agendi vel interveniendi pro
interefle fuo adverfus moleftantem fubditos, vafallum vel ho-
minemproprium,Bernh. Grey.conel 125.adGail.r.Paul, Chriftin,.
decificur.Belg.in Confiet.fenddecif, 102.n.2. Nec tantiim ratione
jurisinre fed &jurisad reminterventio locum habet. Sic fifide
juffor debitorem, venditor five anthor emtorem, maritus uxo-
remrationedotis &c¢periclitariinagendovideant,de interefle
{uo: docentes intervenire & caufe afiiftere poflunt; . Abexecn-
z2ore 4. §.3.4. . de Appellas. L a [ententia §u ff- cod. Etviceverfa,
fidebitor de proprictate pignoris, maritus de proprietate reiin
dotem accept, venditor de proprictate rei gt agent , (NG
: Op 0L
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opottet creditorem , focerum vel vxorem, itemque emterem,
fi {ciant, intervenire & affiftere contra cos, quiinjufle ad rem
pretendunt, per /. 63. . De Re §zd. Ttem: S quaftic domia
nii debitori moveatur atertio , quad reshypothecata cjus non
it, vel fi debitor rem oppignoratam a tetrtio vindicct, poteft
creditor propter jus pignoris intervenire & liti afliftere, E con-
tra, fi creditor fuper proprictate pignoris litem ingrediatur,
debitor,ad quem jure dominii ca res pertinet, fe intcrponere
potcft. Idemgque legatariis vel coharedi conceditur, v. c. Si hz-
res {eriptus vel cohzres non fatis accuraté caufam teflament; de-
fendant, P. Frid.Mind, lib.3. de contin, cauf .8, m. 8.n.13. add, I}
principaliter 19. C. de liber. canf. Pari jure hzredes venditoris
emtori mota controverfid fuperre vendita, adefleliti & defen-
dere caufam poflunt, perex. in I.fi parentes 20. C. deeviél. Nee
minus focero & uxori,fifuper re dotals maritus litigat, quod fa-
¢ere poteftjuxtal, doce ancillams o..C. de Rei Vind, intervenire
&litiafliftere permittitur, ‘

X1I. Caterin, ad excludendum litigantes pro fuo
jure & intercfle principaliter intervenire potiflimam licet,
quando inter litigantes collufionis fufpicio intervenienti fubo-.
witur, Gail.1, obf. 70,7, 19. veluti, fi quis in coheredum praju-
dicium fe condemnari patiatur; Tunc enim alter hzres inter-
venire,collufionem fubmovere & dejure fuo oftendere potedt,
Vel; fthzres inflitutus viGus fuerit ab eo,qui de inofficiofo age
bat, legatariis & qui libertatem acceperunt, permittendum eft
appcllare, fi querantur per collufionem pronunciatum, vel in
fraudem fuam tranfaéum cfle, 1. & fentensia 5. ffde AppellarAdd.
L fiperluforio 1 4. fF. eod. o Aush. Naunc fi bares C.de litig. L. fi [is-
fpetta 29, ff de inoff. ieftam. quitax, apertiffimé de collufione
agunt. Sic etiam manifeftum inflituez ad fubmovendun inter.
ventionis exemplumdeprehendere licetin 134 fFfolur. matyivg,
Ubt contraTitiam filiam 3 S¢jo marite divortium facientem &
nihilo minds contradicente marito dotem 2 judice repetentem
intervenit Firigs pater; filiamy non foldm in potcftate foacfle
fed & confentire (1bi probans candem 4 petitione dotis fubmo-
¥et, fibique omnem aéticnem ar 0gas, non attentey, quod miu.
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X 11, I‘“quc verd hoc infuper & leviter habend uo,
1

nm, an'vero acceflorié
inte .';:u, uz,umcm

An quis princi l»ht I‘\x ad u’):n')u‘ d
five ad afflitendum litique adherendnr
tefte Berlich. part.1. co‘z»/«,. 25 num.3
modaminterhecinvicem intercedunt differentia,
enim communiter dicatur, debere mtcrvcric ntem: li
{htllfuf"ipew inquo efttet n;:oxc interventionis; ¢. sl ’It qus
X Ve lit, pend. Mm hner Tor 7 3. duCl/ ).. Mynfing
obf. 7105 cent. §. of,x
decif:38. Nattaconfe 9.9, Gail. 1.05/ 71, .11, idtamen folum- |
modd procedit in illo, qui accefioric & ad affiftendum litiin-
zervenit, Menoch. conf.319. @ lib. 2. cent, 1.cafi18. . 2. de Arb.
?ﬂd ()'mfr.l onded. sm[zg nam.27.vol.1, Paul, Chriftin.decif;
69+ vol, 1.1 2.3 445 Hmfmmrvcmcnt;s procurator ad pro-
tocollum ita h"\' n'&z c folet: b c:\,.yesd) biefe dedudtion
b peticion &t m”r(o“ ,:Mn.vczfi;: interventional Articul)
pro interefle mei prmcmalxs twelcher ubrbictig iff/ die Sache ing
e Standyin dem {ie fidh ko verhialezugieich mic Kidgern (oder
$Betlageen) angrnehimen zund biteee ihususulafons proucelegans
ter teadic Gulhaull in drb. Lidie.p.t.c.s. ram. 3.num. 11, Sic
princeps vel Dominus: interveniens: ratione publici interefle
pro fuis fubditis, non potr‘ﬁ € novo agere nec caufam cum
aliis communem & ex co in Camera pendentem avocare, ut
notatum in caufa Abeund € Com:utou Sanct Stephan in Strafe |
big feontra Cun‘-ztun m Srolberg/ tefte Rut" Ruland. de
Commiffar, p. 4.016.8.¢.8 u.f Quivero pxmupal ter & ad fub- I
movcndunmmbw {uo jure 8 interefle intervenit, in tantum i
\

litemin cod. ftataacce prare non tenetar, ut etiam poft litem
conteftatam exception latorias opponere & publicatis attea

{
teftes producere, quin imo- coram codem judice novum libel-
lum, novam litis conteltationem, noyas prc,bnzmncs & in uni-
Velfum novum proceffum inftituere poffit , Graev. adiGail. 1+

conclyf. pratis.n a, 8, Franc, Mou.xl,w%._}) /Jer tor Umm. ad

{tationibus {uper iisdem vel dire@o contrariis amcuhs alios [
|

\

|

|
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groc.fud.dip.av. eh.gmrz. Brunnem, proc.civ. ¢.13:7.15.Betlich,
~partdconcl.2g.n. 58, Quin & Fifcus pro fuo interefleinterve-
niess, plané revocat caufam ad fuum judicem, LfF minori 3.C.de
gure Fifc. Deciys conf. 500. 7. 8. R utg, Ru!.md‘. de Commife
far, part. 4. 11h.8.¢. 8. 1. 8. ¢ ganter. Dn, Mevius part. 4. de-
€. 186. Peregrin.de jur. Fiferlsh.7. tit.1.n. 11, in fin. Nec non
tertius interveniens in tantum fxpe partibus rei dcfungitur , ut
ctiam privilegium {vi judicis allegando, domum revocare cau-
famqs. ed ubi caeptaeftavocare poffic; Corn. conf,59.fub fin,vol,
4+ Mynfing, cent. §. 0b[14. ¢ cent. 6. ob, 33. quod ipfum pro-
lixius exemplificat P.Frid: Mind, /s6. 3-de contin.can(.c.8.m.v7,
#.43. Plures notabiles differentias inter intervenientes princi-
paliter ad fubmovendum & illos quiacceflorielitife immifcent,
forte in progreflu difputationis deprehendere licebit,

XIIL. Quocunqueauntem modo five principaliter five ac=
ceflorié interventio fiat, in ipfa litis difecptatione haud aliter
quam intervenientes {olent appellari, Hoc tamen differentiz
ex duplici illo modo refultat, ut, fi pro fe principaliter quisine-
rervéniat, tertius quafi litigans ennfiderctur, tertioque loco in
fenten.ia ponatur, qui tamen {ivel 2@ori vel reo apfiftat, illt
adjungitur nec tertium litigantem facir,nd(?:-qnc verba fenten-
tiz in ipfumnon concipiuntur, docente Herm, Valt, Furispr.
Rom, .3 6, num. 170. fub fin. verf. [f snterveniar neurrs, Gail, 7,
obf.122.7.8. (ubiitain Camera Anno 1§69, 11, Februar, in caufa
Jacobi Eibingers contra Ablatem Siillenbadh pronunciatum
teftatur:) Proindé etiam formulz fententionandi ita feré con-
cipifolent: YnSaden NN Kldgern an cinem) NN, Betlage
fen amandern/ fo dann NN, intervenienten dritten Theils, Vel
fiinteryeniens acori afliftat : S Eadien TN Kldgern und:
M intervenienten an ¢nem/ VN Beklagrenanders Theils 2c:
Aue fi reo afiftar: RN Kldgern an dnem/ Qi Leflagtens
audy M interveniencen anders Eheilg 2c. Carpzov, 7z pro-
ceff. titigoare, 2. 6 1. ;

XIV. Pra deduétis hisoperam noftrain haud maléloca-
bimus, objectum materiale interventionis idque aptum & ha-
bile pancis contemplatyri, Traduntautem Dd. vnunimi ford
L confenn
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confenfi,caminomni caufalocum habere, ades, ut ubicun=
que tertius lzditur & prejudicium paticur vel pati quodpiam
poteft, interventionis beneficio id precavere & avertere
fuumque intereffe vindicare poffit. In caufis itaque civilibus
praprimis {ibilocum vendicat interventio; Nec refert quale
judicium fucrit fufceptum, an fummarivm, an ordinarium,
peticorium aunt pofleflorium, Frid. Mind. /6.3 de cont. canf.
z. 9. th, 1, #.1, 2, Brunnem, de proc. civ. ¢.13. num.9. We-
denb. ¢onf. 100.08m,12. Mynfing. ad cap. wenicas 10. X.de
teft, & ateftar.  De quo pofteriori nota: Quod, fi due
litigant in po[fcfforio recuperandz, tertius fe_ pofit objicere
pro fuo interefle & agere petitorio, & pofleflorio agens non
ettenti litis pendentis exceptione, tencatur illi ante reftitutios
nem refpondere,docentibus Mynfing. cent. 2.0bf. 1. Rosbach.
proc, Ciw. tit, 47. .11, Ruland, de Commifs. p. 4.40.8. .84
n.12. Marpurg, vol.3.conf. 22.7.26.27.28. &ita in Cam, Imp;
in canfa O lbenburg contraNinler das Naus Delmenhorf bes
gueffend ob intervenientes tertios reftitutio eft denegata,utino.
tat U, difp. 1. th, 4. n.12. in fin, Meifchner. in decif. Canz.
tom. 3. dect. 13. 1. 144.145. Graev, ad Gail. lib. 1. conclafl 70,
eonf.1. Similiter in caufa {polii, fi {poliatus petat refticutionem,
gertius autem interveniat, probaturas dominium , eatenus reftis
zutio fufpendenda, donec de jure intervenientis conftitetit /.30,
§. 1. ff: depof: quam legem explicat Grotius de . B. ¢ P.lib. 2.
€.10.7.2. Menoch,remed, 1. recuper. pof. num. 361,372, Umm,
Aifp.11. th.2.n.9. Betlich. 4.1,

X V. Nec minor interventionis ufus eft in jurisdiGtios
malibus & caufis publicis,v.g. fi Principi, Comiti vel alii Ma-
giftratui competat privilegium de non avocando de nonarre-
ftando, cives vers vel fubditi nihildminds in alieno foro vel
loco fubjeétionisaliove intuitu lice pulfentur, conveniantur feu
detincantar, runc meritd Dominus ratione fui intercfle & pri-
vilegii in illo judicio inferiori comparere, intervenire , jura fua
allegare & fubditos avocare poteft. Siverd in Cameravel alio
judicio fuperiori conveniantur, tunc non per modum avoca-
tionis fed per viam cxceptionis declinatoriz ob privilegium
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exemeionis interventio procedit, Carpzov. .F. R.S. p. 1.
conffi3. def.31.mi2. 3. Andr, Gail. 1. obf 40. num. 2. & feqq. ¢
obf 41 num.7. aded ut judex in canfaprocedere ulterigs ne.
queat, priusquan caufa’interventionis fucrit judicata ,} &
fi quid contra fubditosattentatum, ante omnia debeat revo «
cariyveluti egregio prajudicioin caufa der Nmenanifhen Seis

gerund Dieffingbindier Klger an eiriem ) Sodin Schifnders
badjens Crben DBetlager am andern und A&orn Syndicen deg
DMafies g Nivnberg interventiencen digren Lheils 1625, plu-
ribus confirmatBerlich pu, conclyf25. n.6./7..5ic etiam; {i {ubs
ditus alieni Magiftratus jurisdi®ionem prorogare velic, poteft
intervenire Magiftratus ordinarius, Hillig,ad Doncllibuiy.c.t0.
lz’ANBrunncm.prac.Cxw.c.rg.ﬂ,.;, Lancellote.de arventar.part. 2
“04p. 6. n.7%. Merckelbach. jniconfil: Xlocken, toms 1. confe 374
. 135, 136. toms. . conf, 2. 73. confil. z. mum, 53: 54 confil. 71,
mur. 138, & [¢9q. & num. 218, & confil. 10. niws. 667. [eqq.
Stwiliter nec clerieis permiffim oft jurisdiGionem judicis
tacite vel exprefle prorogare absque' confenfur fuperio~
ris.. Quia tale privi!cgium fori non eft perfonale, fed toti
Ordini' Ecclefiaftico publice indultum, per 2 in o, floni-
Jiedfli & inc. i’ diligenti §. fin. defor, comp. Grav, ad Gails
lib. 1. concluf. 37. Ettali cafu Abbas five prapofitts canobii
recte intervenit; Itemfi duo-monachi invicem litigant, Fe-
lin. 4 cap. Miindan, d. I m. 1, cap. 9. num. 3 i tamen cle-
wicus fie vafallus privilegiofori non fruitur, fed coram -domi-
nio feudi laico vel paribus’ curiz licis- fe fiftere- debet,
Mynfiog. cent. 1. 0bf. 22, verf. fic etiam fudex lajcrss Menochi. de
retinend. poffef]. vem. 3. n, 397. Grav. ad'Gail. sb. 1: concl. 37
sonfid. 4. Hac quoque ratione vafallus non poteft inalteriug
jurisdiétionem exprefle) vel tacitd invito Dosmino confentire,
aquod i fecerit) nuilivs ¢ ft prejudicii prorogatio; fed Dominus
re@e intervenire cumgque avocare poteft, per 14 in cap, In=
Jyarm./w,.v $. preterea [ inter. de probib. fexd.wlien. quod tamen
multis in cafibus fallere notacFelin, incap. ceteruma, 6. deve
gud. Grav, ad Gail, b, 1, conslufs 40, confid, 1, Curt.jun. de
j’i’»‘:‘tl.{hif[. 1, 9%z}, 5 I,
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XVII, Porrd-interventio admittitur in caufis matrimos- ‘
nialibus , de quibus jucundum. cafum adducit Mindan,
1.3. de contin. canf. ¢. 9. the[ix. num. 2. his verbis: [ virgo 11
de[]wnﬁam alii welis nubere hoe it magna miferia, que mass -
vam interventionens defiderat, pracipue fi virgo fit honelta, dis
wes ¢ prlchra s quo cafupulchré docet Gail.1. obf 12.7. 15,
16. quod pendente lite fuper fponfa, quam duo afferti fponfs
petunt,ca fequeftrari & copulainterdici debeat afque dum lis
i {cu caufa. illa terminata fuerit, cap, cum locum, de [ponfal. &

matrim,  Cothman, vol. 1. refponf. 1. num. 434. & [eqq.

Natta conf. 250, num, 9. part..2. Debet autem fequeftratio |
1 ifta fieri potitis apud honeftam & infignem natronam, quam
apud curatorem velalium,ut Treutl, cenfecdifp. 26.¢hb. 11, cum,
prout in {imili feré cafu lepidé jocatur Bach, ad. Tresntl. vol. 1.
difp.26.th, X1, lit. F. periculofum efle poflit, ovem committe~
re lupo,& ejusmodi equqﬂro, qui alterum in poffcffione tur-
| baret, & ipfe fructus,pro quibus reftituendis nulla cautio pra-
i dtari poteft, perciperet.  Atque talicafu 20, Decembr. Anno
35. in Camera fequeftrationem puellz fatam inter Gregos
rinm Ganfihorts contra Hanf Pieyern / ubi filia dicti Meyers
nomine Sabina lite pendente apud honeftam matronam fuit
fequeftrata, docet Gail. 4./, Quametiam fequeftrationem in
‘ pluribus ejusmodi cafibus matrimonialibus locum habere {o~
: lide¢ ‘monftrat Kitzel. iz fynopf. matvims. cap.10; theorem. 13,
; lit.e.f- g.b. & cap.3. theor. 20. lit, e, ¢ f. Add. Cludius defe-
| gueftrat. cap.5. caf. 8.num. 48, & [eqq, Bocer. clafs.1. difputs

| u2. thef. 63.

, XVII Laudabiliter apud Chriftianos. eft seceptum, ut
: antequam nuptiz contrahantur , trinz denuntiationes publi-
¢z inEcclefiis przeant, ad hoc, ut clandeftina matrimonia &
binz nuptiz evitentur, & quis {cire & explorare pofiit, num
quidhabeat, quo interdicatillis nuptiis, Cothman. wol, 2. confa
78. 2. 103, Harprecht in Rgbr. tit. de nupt. n. 121, ubi refpon
fam Faculeatis Theologice & Juridicz Tubingenfis a Befoldo.
confcriptum, refert; qua. tring. denunciationes vim habcng
: 5
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iperemtoriz citationis, & tefte experientia fub peena filentii‘e..
manare folent. Fa&{iitaquetrimproclamationctcrtiusinter_
veniendo confunymationem fponfaliorum vel macrimonii im.
pedire volens non auditur, licet benedi@ione facerdotal; non
fuerit confummatum, nifiproclamationem ignoraverit, vel jue
saverit {e malitiofé non opponere, Bartol. Blarer: Trad. ad T,
Diffamari 4. C.deingen, manum. ¢, . . 3. ver[. unde & hodse ,
& verf. vernms ubi posttrinam publ. & [feg. & ita Lipfienfes men-
(¢ Oétobr. An. 1613, pronnuncidrumt, Berlich.pﬂrt. 1, decif. 76.
Carpzov. jurisprud. Confift. lib, 2.1t 8. defin.137.138. Etquia
innuptiisliberorum requiriturconfenfus parentum, pr. snff. de
Noapt.lo2. . dennpt. 1,7, L1, enm [eqq. ff. de [ponfal. Grot, de
7. B.*P.lib.2. ¢ 5. nwm. 10, Argentoratenfesvol.t. Confil, 4,
Carpz.in jurispr. Confiftlib.2.tit.3.def. 30. 40.44. illorumintera
ventio,filiberifinciliorum confenfu fponfalia contraxerint, cft
admittenda, nti quotidic feré in Confiftoriis Ecclefiafticis fieri
Solet, Argentoratenfes wol.1.conf.53.in fin.cujus interyentionis of.
fectus eft,uc ob defectum paterni confenfusfponfalia-liberorum
diffolvantur, & liberi paend arbitrarid carceris afficiantur; Nee
enim cogi poffunt parentes ut confentiant, f; juftam habeant cay.
fam diffenfus, Pctr.Hcig.pﬂrt.r.q.zz.n.64‘@-_[tqq.Carpz.d.tit.g.
def.52. fivero nullam vel nonjuftam caufam diffenfys habeant,
liberi ex decreto confiftorii etiam invicis parentibus nuptias
<ontrahere poflunt,ita ut confenfus feu voluncas Magiftratus
{eu Epifcopiin-Confiftorio fuppleat defectum paterni confen-
fus, quia eft communis pater Magiftratus, £ 4. C. de defenf: cs-
wsf ut in cafu interventionis 3 matre interpofitz =. Februar,
1612 in fupremo Confiftorio decifim refere & variis praju-
diciis corroborat Carpz. tir. 3. def. §3.1.17, Thom. Merckelb,
¥om. 2. conf78.m.25. in confKlocken,

X IX. Huic interventioni quoque locus eft, fi Do-
minus fine jufta caufa fubditis fuis mandee & pracipiat, ne ab
aliis quam 4 fe cerevifiam emant, & pariem coquant, quam
in fuo molendino & furno, aut fimile quid jubeat, quod ante
voluntati & libero arbitrio fubditorum fuit reli@um;talia enim
snandata & prohibitiones in prejudicium aliorum, a¢ imprimiis
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Eeclefiz,molendina vel furnos codem doco poflidentium jurg
non fubfiftunt, Boér, decifC 125. nym, 4. Didac. Covarr.ade,
peffeffor, in 2. part.relett. . 4. 8. 7.8, Unde non dubitamus affes
rere, tertium adverfus prohibentem utiliter judicio experiri
offe , ut {ublato mandato & abrogatd prohibitione dominus
fubditos priftinz libertati 8 rem in integrum reflituat, & non
;{mplifw prohibendo cautionem prefter; Etitain Dicafterio
coriali vel provinciali Lipfien(i in caufa oppidi Lauds contra
Seipsia judicatum,cujus {ententiam in fecunda inftantia judices
_Appcil!:x:ionum in AulaEle@oris Saxoniz approbitunt, Andry
Rauchbar. part, 1. ¢. 24. Si verd illa prohibitio ob publicam
utilitatem flat,non obftante contraditione tertii, illa valida cfk:
& obligat , Cravett, de antig.temp, parz. 4, verf, eum lu;»-.em;ﬂ},:'
7,404 (299
XX. Przterea, quiamulicres in repetendadote privilegior
prelationis contra hypothecarigs anteriores quamyis exprefs
fam hypothecam habentes gaudent, & affiduis 12, C. qui potior. in:
Ppigy. Nog. 7. 6« 3. 4 uti in Cam, Imp. pronunciatum refers:
Mynfing. cent. 4. 04213, & 3 Collegio Juridico Marpurgenfis
Gaedd. i confil. Marpurg. vol.1, confil, 24, #. 301, Bachov. de
pign. &hyporh.lib. 4. cap.12. & ad Treutl vol.2, difp. 24. th.7s
lit. B. pag. 604. qud prarogativa etiam fruunturillorum liberi,,
tanquam {imater adhuc viveret, d. /. affiduss. Paul, Chriftin. vol,
4 decif2 160, n,15. Bachov. depign. d, lib. 4. cap.13.1. 2. inter-
ventionilocus cftad impediendam executionem in bonis mari-
ti,ut dos falvamancat, quod publicé utile effe JCti crediderunt,
Mevius part 4. decsf. 59. Matth. Coler. deproceff. execat,part.2s.
0.3, #.255.  Cavendum vers eft, ne mulicres jure competente
in perniciem crcditoru.m abutantur ; @péenim mariti afylum
veluti quoddam in jurc interventionis quarunt 8 collocant, & 3:
~ muligribus.quafi tunicam contea fidem datam mutvantur , daf
oie. fich deven bedienen/dens Loeibernunter den Pelf fuiecien/ und
parunter {idh fily ibren Creditoren verfiecten/ quod ne fat, in in-
terventione mulieris prudens judex hoc obfervabit: (1.) An
neceffaria {it interventio ; que neceflitas exindé probatur, f
mulir,nifi interpofica intervensione de fiis fecyra offe now
e SRR T PO_.lj




poflit; veluti cum maritusad inopiam vergat, vel 3 creditori.
busfic urgeatur, ut poft illorum fatisfaionem nil vel parum in
bonis,cx quibus dos cum cffe@u repeti non poflit, maritys re-
tincat. (27) utfateo fine & feopo,ut mulier fuam dot(‘m{errct,
non utcreditores de {uo conlc quendo certantes impediat. G
Ut interventio fit iquida,vel fine ulteriori proceflu lLiquida fieri
poflit; Sienimeft altioris indaginis, non fufpenditur cxecutio
debiti liquidi, fed ita procedi deber, ut interveniens audiatur,
illique in omnem eventum cautionibus profpiciatur, (4.) Non
apparcat potiorem cfle conditionem ejus, contra quem mulier
intervenit. (s.) Urnulla alia fintbona, exquibus mulieri fatig
fieripoflit; Sicnim alids profpe@um fitmulicri, non habet lo-
cuminterventio Anth, Faberin Cod. J,b, 5. tit.7. def. 40, (6)
Ut fit tempeltiva interventio re integra; Quaz requifita examj«
navit Dn. Meviuspum. S decif0 57, Quandoitaque interventio
mulicris non ef¢ liquida, fed altioris indaginis, illa temittenda
eft ad proceflum peculiarem, refervato in eventum jure fio iy
rebus mariti,qua alii adjudicantur, Dn, Mevius, d. part. s.decif;
8. Hlud hic notandum squod licet mulier praferatur ratione
dotiscreditoribus mariti, hoc.tamen fallat ex jure feparationis,
Siitaque maritus, qui in alterius hereditatem velbona fucceflie,
fitmortuus, viduaillius poft feparationem inantecefforis bonis
nihil prarogativa habet, imd nee quidqu.zm jaris antequamy
hujus creditoribus fit farisfaGum, ¢.2. ff, defeparat, Dn.Mcvius
pars. 4. decif 173,
XXL Inultimis voluntatibus non minorem ufum habet jus
interventionis; Sic, fi inftitutus heres in teftamento petat ima
miffionem in bona defunéti teltatorisex L wle. C. de Edich. D.
Hadr. toll. mater, cojus officium eft, eum,quem inutero habet
tueri, intervenire &contradicere potedt; Is enim qui in wterg:
eft, quintumad ea, que illias commadum refpiciunt, pro nato
habetar, L gui in utero et 26. ff" de flat, hom. At natus utique of®
legitimus contradictor Ergé & in utero conlitutgs s accedie
teiin 1, 61y, o 1, fl. de ventr. iz pofl. it quod etiam
procedit, licet uterus it recens, ita ut de pragnantia probabis
liter conftet, /1, S-per salnmniam ff, fventr, nows, myl, u bi JCtus
T D 3 iuquir_,
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inquit: per calumnian in po[Je/fione fuille videtnr, que [ciens prye
densque ¢ pragnantens non effes volnit in pofleffionem venire; Ex
quibus verbis clici poteft, fupponere JCtam mulicrem ctiam
per calumniam fe pregnantem afferentem in poffeflionem ve-
nire, quod etiam ex {uperioribus verbis colligitur, dum inquits
debet prator , quemadmodam fasilis eS¢ circa bonorsm pof-
[feffionem msliers dandam wentris nomine , ita calumniam ejus
smpunitam non relingsere 5 At quomodo prator facilis erit, {3
tunc demim pofleflionem daret, quando certd & liquido conx
ftat, mulicrem effe pregnantem, & nullam fubefle calumniz
fufpicionem? Sufficit ergd ad hunc cffeétum, ut mulier immit-
tatur, qudd de calumnia non conftet, ut hoc eleganter deducit
Czfar de Argelo delegir,contraditl. g, 14. art. 4. Porrd fi pos
namus {tatuto vel confuetudine loci cautum, ut maricus ali-
quam dotis partem lucrari debeat, & heredes uxoris in omnia
Lona dotalia in folidum immiffionem contendant, maritus ju=
flam habet caufam contradicendi & interveniendi adverfus co-
heredes uxoris ; Hoc enim cafu maritus refpe€tu partis ad ipfum
{petantis cum titulo zqué potenti poflidet, Czfar de Arg. g4
u3. art. 9. Et heres cft legitimus contradictor & interyeniens
ob detra&ionemlegitimez & Trebellianicz ad eum effetum,
e fidei commiffarius immittatur, nifi faéta prids tali detraétio-
sie, Caltrent. lsb, 2. confil. 270. n. 3. ver/. breviter. quod non {o-
lominipfo herede gravato fed & inherede heredis, in quem jus
detrahendilegitimam eft translatum, obtinet, Cafte.lib. 2. confd
198.7,3. Imo licet heresacceptaverit teftamentum, in quo fue-
rat prohibim dctm&(olcgitimx; quia pro renunciatione legi-
timz cxpreffa renanciatio eft acceffaria, nec fufficit fimplex
aditio hereditatis, Peregrin. de fidei com. art. 3 6.m. 93. Cardin,
Mantic. de conject. ule. volunt.Lib, 7. tit 8. n. 7. & feq. nec ima
wmitcendus cft fideicommiffarius ;- quamvis hic praftiterit caus
tionem de reftituendis detralionibus Cefar. de Arg. d. Traét,
4. 134705, :
* XXIL  Sed quid fi filiafit inftitutaheres in teftamentes
&pctatimmiflionem in pofleflionem bonorum, An agnatiinter=
veniendo contra immiflionem ex /o wlt. C. de Ediét .D. Hﬂ“/’;_
. 10
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voll. co pratextujuris, quod bona fint feudalia.impedire poflint?
Etdicendum, nifi agnati fint in poffeflione & doceant qualita~
tem booorum feudalium, quod filia non obftante contradi&io-
meagnatorum fit immittenda in pofleffionem bonorum, Mer.
ckelb. in confil. Kivck, 2. confil.33. num. 73, Achil. Perfonalis Jg
adipife, poflef.n.109. Menoch. remed, 4.reenp, 1.379.¢ n.381,
Thom, Michacl. i confil. Klock, tom, 2, confil.7. mum. 95 & fegqe
Mynfing. cent. 5.0bf. 25. . 8. in dubio enim prafumuntur bona
allodialta Caf. de Argel. de legit. Contrad. g.18. art. 1. 2. 3. 4,
Gylinan, in Symphorem. tom, L part. 1. tit. 7, n.86. ¢ [eq. Quod
fiversagnati bonailla poflideant, & in continenti probent quas
Litatem feudalem, emnind funt legitimi eontradictores, Argel.
A.g.18. art. 6. 7. ¢ g 19.art,2,3. 4,

XXHI.  Juscoquendz & vendendz cerevifize civitatibus.
antiquitus expreflo privilegio vel tacita conceflione eft indul.
tum, Treutl. confil, 107. incipit: auffder Rom. Kayferl Mafeftas
ibiz Sovicl die Stavt. betrifft/ ifi feine Sueiffels daf diefelbe vaG
branen anders niche alf ex conceflione Principis ex provifiona:
jurisSaxonici habes Atqg; hinc fape deci{um,quéd nenobilis quis
dé hoc jureinfuis pradiis uti pofﬁt,Franc.fpfei[/ voli2. confi220]
1.30.1.3.C. de commere.ci merear.d ne q72sC.de dignirar, funt enim,
hacpotiffima civitatum commercia, dicGStidee find unter anderis:
aufiSBacten undBrawen als gemeine biirgerlicheNabrung gemwicdo-
met. Schrader, confl 44. qui contra Schurfium fatuit, Nobili
bus effe prohibitum refpe@tu nobilitatis cerevifiam coquera-
& venalem exponere, non tamen ratione fundi, addita hae-
ratione, quod is qui fru&us ex fundo percipit, facultatem haw.
beateosdem vel in aliam formam mutatos veadendi, Veram
10n eft hoc concludens argumentum; aliud enim eft fructus.
ex fundo natos vendere,& aliud ex frugibus cerevifiam coque--
re& divendere, vid. Berlich. parr.r.decsf:31. Echze prohibitio.
nontanttim ob {plendorem nobilitatis,fed ob perniciem quz urd
bibushincinfereur, fubfiftit, Carpz, JF.RS.p1.c.6.d.4, Dni
Mev.p.2.d.2.1lla elegans quaftio hic moveri poteft: Siprinceps:
alicuinobili vel clerico concedat ¢fn Sdyenct anffspricheen?® An
ea vieinis ciyitatibus prajudicer,ita ut fe huic & ove operiappas.
nere:
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nerenan poflint? Quodnegat JohannesFichard. Confil. Germasn,
) 7 3y "' fisk o .
§1. incipie: &8 baben fih vor chlichen Fabhren &c. Cum cnim

PomusTeutonica it §.molendinum gt . emiflet, A nno 14 80.
privilegium impetrifice eine offene SdienciRlare /wann fe wolteny
BafelbF auffsuctditens illudverdjus per 90,annos omififlet, ac
poft tantum temporis {patium fucceflores demiim illo juce uti
vellent , civitasC, ordint illi fefe oppofuit, & quidemhoc ar«
gumcmo,qucd illanavatabernain perniciem & interitum toti-
us civitatis vergerety vid, Dn. Tabor de gure cerevif. ¢, 2. 3. Sed
quid {i civitas habeat privilegium denonvendendo cerevifiam
extraneam tntra milltaves an vi illius conceflionis prohibere
poflic, ne alii quis cauponam vinariam vendat ? Quod negi«
runt Scabini Lipfienfes Carpzov. part. z..decifi 104. 1. slt. ¢5%
d.pare, 2. decifS y03.,. 13 verba enim privilegii {int ftricte ing
eerpretenda, nec decafuiad cafum extendenda, )

XXIV. Denique in‘cauﬁs quoque cruminalibus interd
wentio procedit, aded uttertio etiam absque mandatointeryes
niteficintegeum;fiveci,quiad ultimum fupplicium duciear,fan=
suine junétus:fit five non, idqy humanitatis ratione, qua omnes;
internos devincimur; unde omnaem proyocanté deq; innocen=
tia rei probare volentem audiri oportet, ctiamfiipfe damnatus
fententizacquiefcat,jauc dum perire feftinat, nolitadmittere,ue
alius provocet velappellationeminterponat,'cen difertis verbis
divine 8 chriftfaniflimé loquitar Upian. inl. Nos tantum 6. ffe
de appellat.palmaria autemratio,quodetiaminyitus hic defenda-
rarshzc eflsquianemo dominus membrorum fuorum,perLliber
bowmo rg.f’f AdLeg. Ayuil, Carpz.ir;pm&'-.criw./;z:rr.;.(;. 105. 731,
zzubielegans habet relponfiminiillo cafit quo frater & agnaci
proincarcerato {e defendere nolente interveniunt. Sy¥¢iner oty
weldhen ener Sragemelder/veaen befthuldiaeenDichFals/deffen e
vod nichegeftindingueDaft gebrade worden:Ob ¢ un mol feing:
defenfion g flifhren fids felbfE nidhe exé(luee; Duwaber benmoc fcing:
SBriider und- Anpervandeen dANmb anfuchen/und dee Sefanges
net Wnfdnld augufihrens {1 ancebiceehs witeden cte. Sy wiivs
en [ie billicly gehdeees und gugelaffens und ehe und gupor uff folde”
defenfion i vedyt erfane/ mosee twishit requifiten ferney ?ir""
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flirgenommien werden B. R, W, ‘Menfe Jan. Anno 1850, Cpe-
terim alia quoqueratione in judicio criminali interventio Jo-
cum habet,veluti, accufatione criminali contra aliguem fuper
commiffo deli¢to inftituea, potelt tertins intervenire, & civile
judicium contrareum accufatum infticuere, Crayett. confl 58,
pertor.g confi14.1.21.5ic quog; fure capto & criminaliter ace
fato dominus rei furtivz condi@ionem furtivam ad re ftitutio-
nemrei ablatzfinftituere poteft,Hiltrop.proc.jud,p. 2.2, Xin, Sk
Plures quidem adduci poffent cauf, circa quas, intcryentio
occupatar, ne tamen jufto prolixiores fimus, miffis his de ju-
dice Interventionis compctente paucis difquiremus,

- XXV.Ex communi autem Pragmaticorum & Do&.opinione
interventio locum habet coram omni judice,coram quo prina
cipalis caufa agitatur, tum- ordinario, tum delegato; nefcilicet
caufz continentia dividatur, & apud diverfos judices ventiletur,
quod in uno codemque judicio poterat terminari, ], 10.C, ds
Judic. tum quod litigantes in eundem locum facilivs coire pof~
fint, L.y, 2. fE de gatbisrebis adewnd. jud. Dn. Struy, Ex.XV,
th.46. Eft enim interventio quafi quaftio quadam incidens,
quz ob caufz connexitatem i caufa principali feparari nequit,
adeoque apud eundem judicem inter easdem partes litigantcs
expedienda, Gail. 1,06/ 0. 7. 2, & obf.71.m. 2. P.Frid. Mind.
Uib, 3. de contin, canfic.8. m. 1, 727, Umm. difp. ad proc. jude
aLith.2.num. 7. Berlich, p. 1. contlufo 25, nam. 17. Brunnem,
proc.civ. .13 num. 7. Gilhaul. Arb. jrdsc, c. S ramufe. 2,n.5,
@ ramufe. 1o n.51. Mynfing, cent. 1. obf 4. Menoch. iib. 1. de
A 7. O conf 371 Cardin, Tulchus. concl, 976, /is. Ci Et Licet
delegatajurisdi&io five commifliones fineftes&i juris, Thom,
Michael a’cjur/}d.wm);(ﬁx..}:.adc{}qnc non camprehendant nify
expreflain referiptoc [uper de off. ¢ pot. jud.de leg. id tamen
non procedit inemergentibus connexis& accefloriis per tan

812 C. prodentiam ', fexranobis o5 g, Jiverddeoff. & pot. jud. deleg,
‘Gail. 1,00/ 70. 5. 2. quippe qua cjusdem cum caufa principali
{unt nature & qualitatis ;> Tum quod ei, cuijurisdictio data cfty
dimal ca datayideantur, fine quibus ca expedirinon poteft, /£ 2.

b d

|
il




; LI
§ A - ROk /C) L%
- A QUINES

Qo

. dejurisd. Jam verodelegata & cqmmiﬁh gaufa plend & plané
explicarinon poteft; nifi & de jure intervenientis cognofcatur,
Mind, L3, dzcontia. carf.c, 8. num.27. Quare procedit inter-
ventio , ctiamfi dcicgftio‘ﬁvc commillio ad illam folummodo
canfam inter certos litigantes {it faéta,imd quamyis commiffio
de admittendo tertinm nibil cantet, Greev, ad Gail.r.conel. 704
#, 24 Erhard. Fabricius iz Gadl, enucleat. circad. obfi71. Dif.

{fentit Rutg, Ruland. de commifs. lib. 5. p. 1. cap. 9. 7.5 6. Re=
quirunt tamen valgd Dd. vt tota caufa fit commiffa; Nam
};s.rticula tantum vel certus atus delegetar & committatur,cos
ram eo interventio locum non habet, Brunnem. proc: €iv, £.13a.
7.8, Berlich. part. 1. concl. 25, 1,17+ Quod fiverd judex delega--
tus vel commiffarius prematuro forfan pattium confilio obre-
ptitié & per collufionem in tertii preejudicium fit impetratus,
interventurasilind tanguam gravamen prztendere potcﬂ:,Min-
dan.d.l.c.8 mm12:71.28.

xXVI. Hoc jus interventionis non tantum coram omni
judice, coram quo principalis caufa ventilatur, locum habet,
{ed etiam coram arbstro s diftinguittamen Mindan,/.3.de contin.
canfic.8, m.12. 1. 28. inter arbitrum juris & compromiflarium,.
De illo veluti authoritate ordinarii & fuperioris Magiftratus -
confirmato {tatuens,nullam fupci’cﬂ’c dubium, quin coram co
tued liceat caufam interventionis introducere: Dehoc vero,
utpote fola partium yoluntate ele@o & conftituto,rem nonaded
efle cxpcditnm,n:tcmo,quod fcil.compromifﬁxm illud,tanquam:;
resinter alios acta, tertio nocerevel prajudicare non debeat,
tum quod huic tantum de illis, fuper quibus in cum compro-.
mifTam fait, judicare liceat, e, cuns dileltns X. de- Arbitr. Mes
noch. de A, §. Q. lib. 1. guaft. 45. n.9. pertot. adedque extraters-
ritorium jus dicenti impunc non pareatur ; tum quod aliqui
poflent collufione quadam compromittere, & ita cos quos for=.
t8 interventuros {cirent , fori privilegio privare & deledti feu
compromiffarii arbitrio eosdem ctiam invitos {ubjicere, cons
tra L.2. 0. Irem iy ver(. ed & fi agunt f. de judis. ltaque coram
tali judice interventio procedit, fi quis [ponte & cx libera vo+

lungatg interveniat; aded'ut inyitus iR cogatar praterguit et
R BTNy g | pluim




“fpfum caufa per confequentiam faltem concernat alids flatuie ;
Mindanus, ipfum ordinarium adire pofie,ut caufamad fe vocet,
fa&ta inhibizione arbitro de non ulterius procedendo. Exifti:
mat vero Ummius dsfp. 11, th:2.n.7, intervenientem indiffins
&¢ vel neceffarid coram arbitro & prorogato judice compa-
rerc,yel quiefceredebere, doneclitigantesjudicium fufceptum
expediverint, :
XXVII. Haud incommodé hic quari poffe videtur, An
etiam pradictos judices ut fufpc@os recufare poflit interveni-
ens? Et quamvishic'Gail. .08/ 71.2.8. @ 0bf: 72. ». 8.indi-
frincté tradat,recufationi legitimis ex canfis locum efle, idque
ob gencralem illam rationem connexorum , quddcilicet co
ipfo,dum interventio tanquam antecedens permittitur, confe-
guenter ctiam recufatio permittenda fit cum fuis defenfio=
nibus,connexis & annexis, cicum inter ¢ cap. cum [uper de off-
deleg. Aflli€t. Decif. 235. in fin. Vant. de D allie. tit. 4. Quis posf:
&iz. de nul, aded, ut etiam pott litis conteftationem tertins recu-
fare poffit,aliasque exceptionesdilatorias opponere, Dec. 7z ¢,
cim [#per n. Y. de offic.’ jud, deleg.quod forté tutiis itaintclligen-
dum, ut fcilicetfe opponat & recufet, antequam fe intromittats
Nam fiantelitis conteftationem interveniat, poft eam exc eptio=
fics opponere non debet. Huic tamen non aftipulatur Mind,
lib. 3. de cont, canf ¢.8.th. 11 n.37. fed excipit judicemordina~
rium, ftatuendo,eum non recufari pofie ue fufpe@um, fed tum
petendum potits, utaliuseidem adjungatur, :
XXVHI. Non intempeftive hl‘cﬁlbjungimr,quomodéfnJ
terventio fieri poffit. Notandum itaque quod illa fiat vel per
modum aétionis;vel per modum cxceptionis, veluti nulljtatis,
Vant. de nullie, rit. quis pofl. dic.nal n.15. quodutrumque it
rimproceditvel in prima inftantia, vel in fecunda nempé ap-
pellationis, vel'in ipfa exccutione. Nunquam e¢nim via inter<
veniendi tertio praclufa, fdummodd) utjam fupra diGum de
jure & interefle fio fummari¢; & debito medo judici fidem
faciat, Gail. 1, 0bf0 70, 1. 4. Crayctt, conf 14 7.3.1b.a, Hiltrop.
proc. yudip.2.tit XIn.67.68.adedut faepits ctiam extrajudiciali
Jateryentione opus fit, quod fit v, g fi cobares ante factum
= S famil,




famil, crcifcundz judiciom vel legitimam divifionem velit z=
des, fundum {eualiud guippiam ex hareditate vendere , tunc
enim alius itidem hares intervenire poteft,&affumtis Notario
& teftibus emtorem pramonere,ne, cinat, fub protcf)mtionc &
comminations, {i contra fa&um fucrit, quod omne m de jure
competentem ratione damni & interefle aétionem £ibi in eum
falvam & refervatam velit; Vel judicem loci accedere pof-
fam,& monitraco apud cunndem meo interefle venditionis inhi-
bitoriales impetrare. - Et hac ipfa ratione femper intervenire
potium, (i quisrem mihivenditam, locatam, oppignoratam &ceo
aliivenderc, locare & oppignorare velit, Mindan, /. 3. de cont.
Gaitf. 6.9, 9. 1o 1. 1. 20
KX IX. In prima inftantia in quacunque parte judicii;
tam ante quam polt litem contcﬁatam,atquc fic in principior
medio & finclitis intervenire licet, Gail. 1,0bfi70. 1 4. Grzv,
ad Gail.n.conclis 70, n.g. Harem, Hartm, lib.2. obf. 16. tit. e
yuwz. 1. Rosb.proc. civtit. 477,13 Gilhaularb, civ.c.5.ram.
2. #.6. {ive ad excludeadum & fubmovendum, five ad affiften-
dum & adherendum liti tertius interveniat, Umm. proc. jud,
drfp.11.th, 3.7 10. Diflentit Jofeph Ludoy. decifi26. n.¢5 [eqqe
Hinc queritur; An tertius publicatis jam atteftationibus interves
nicns abios de noyo teftes poffit producere eosq; facere exami=
nari? Etdicendom,quod omning id procedat, {i quis princis
paliter pro {uo intcrefle interyeniflet,dummodo fcivifler,litem
agitari; Nam fialeerutri affitere velic, non auditur, five fcives
yit', five ignorayerit, quia in codem tatn caufam acceptare:
debet Gail. 10875 . 13.14.. Covarr. pr. ¢. 14 Betlich, p, 10
concl. 25 .58, & feq9- Umm.d. difp.xx.th.3.m, 11, feq. P, Frids
Mindan. d. Lg. 2. th. 4. 7. 8. Grey, ad Gail, 1. conclufe 1052
confid. 3. num. 44. 45 Sic nec inconvenienter hic queri
tur 2 An etiam in prima hac inftantia libello articulato vel
fummario itemque litis conteftatione femperopusfit? Etfi
quidem fubmovere velit ]itigantcs vel alterutrum, {fuumque
{pecialeinterefle vindicare interveniens, dubiummnon cft id re~
quiri. Necenim alias doceti judex poflet, quodnam & quale
incerefle pratendat, - Adafliftendumantem five aceefforie ine
< tCryea
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tervenicns libello per principales litigantes jam exhibiro If -
teque conteftata, libellum novum edeorc &litem conge {tarinon
tenctur, Innocent.in cap. com Juper de off. deleg. (ed articulos
interventionales foperjure fuo exhibere & nondum publicatis
atteftation;bus novos teftes defuper producere poterit, Gail,
d.obf: 69. & obf: 71. num, 9+10. 11, Unde hujus interveniena
tisprocuratorita fere ad protocellum di&arefolet : @cmnﬂfj
biebevor Y Proce aufgebradst contra B, und aber N, 14 01 3
fetues mevcElichen hasenden interefle Roreurft erfordere/ mit in
Lite g fepny fo 1bergelie ich bicle articulos interventionales , nijg
SBites diefelbe in NRechye sugnlaffen und den Gegenthe! darauff s
procediren anguhalten / cen pulchréstalem exhibendi formas
tam praleribit Gilhauf, rbor, CIV. AP, Sorams, 2. 1,11, Quo-
modd autem hi ipfi interyentionales per omnia legitime fing
conficiendifolide rradit R utg. Ruland. e commi(.p. 3. de areig,
4ib1.63.quo.n10dd itidem interrogatoria ad hos 2b adverfario
formand. idem drrast egregic wonftrat.p.4 116.8.¢.8. per tas.

XXX. Infecunda inftantia nempe appellationis inters
yenire potefttertius L. ff-de appellar.)§.1.4.5n prffiecd.l20.C dg
evit. fcil. appellationem iplm pro fue interefe ¢ gitiméintera
ponendo & introducendo, eidem adhzrendo eamq; profequen.
do. Gail, 1, 0bf 122.per tor, B;';mncm.proc.m"v.c.1;.n.11,GiH:auf,
arbor.jud.ram, 2, ¢. s.#.9. Berlich. pel.concl 25, n, 22, Mynf,
§n cap. vensens38.X.de reft o atreft.n.4.Cravett, confil.220. 1, 2
quod beneficinm tertio pro fuo intereffe compctit, quamyis
dcientiam litisagitate ante fententiz publicationem habuerit,
¥incent. Honded., 2o/ 1, 091} 75.%.23..quod tamen cum hoc
temperamento eft fntclligcndnm, ut tunc demitm obtineat, 3
tertius pro fho interefle principalirer appellare intendat, fecus

verd; fi falcem liti adfiftat, hic enim {i feivit litem ventilari, &

tacuerit, donec fententia publicata, appellationi noneftlocus,
l.20. Cd. ¢vi: Dam

—

thaud. prax..cram, ¢, o8, utirefpondeg
Vincent. Honded. 2o/, Tconful,

wvizauenf decif 10, y, 36, P
Zat.c, 12, ampliar,
ad appellandum

1. 25.m19, Borgn. Cavalcan, i
art, 1, Robert. Lancellot, 4 artend
I4.#.15." quitamen hocita declarat, ut terting
Bon admittatur, quando omnes qualitaces fens
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tentiz & caulz feivit,  Grav.ad Gail. lib. 1. concluf 122, Hing
ficuti dominus pro fuo interefle agere poteft, {i fubditusvel hox
“no propius in re ad dominum pertinente injuriam pariatur;
moleftetar aut inquictetur, Frid. Hufan. sraét. de ferv. Jes
Dom. propr.ct7. 4. 4. part. poftere n.71.72. Jacobin. de homag,
. 11. Gail.1, 0bf1125. 7 [¢9. & de pignorat. obf:6.n, 12, Lancels
for, tract. de arrent.¢.12 smit.go.m.42. Menoch. eradl.retinend.
poffsvemed. 3. n.116, & feqq. ubi probat, domino interdictum
wti poffidetss cempetere,quando fervi'ipfius glebz adferipti tur-
bantar, Joh. Sichard. confil. feud. 9. n.78. ¢ n.94. wf7e ad fin,
& ita in caufa reftituendi fpolii in Gam. Imp. decifum refert
Tilem, deBenign. obf. Cam. obf. 13. Tta etiam dominus pro fuig
{ubditis appellare poteft, Lancellot. de attent. ¢ 2. limit. §0. 7
42. Joh. Wamef. tmﬁ.appez’/qr.fm inveper.cap. wnﬁ;lm't. 29.7,
3. 4. X. de eppellas. Grav. ad Gail, 1. concluf.25. 5
XXXI, Antequam autem tertius appellet, confultita
omnind faciet, fi judicem adeat, qui fententiam tulit, ab' co-
que petat declarationem fententiz, an etiam {ibi prajudicatum
velit; Vel dicere poteft, fe non fperare in fui abfentis & nott
vocati pracjudicium quicquam clleca&um vel pronunciatum, &
fi quid forte factum, uthoc revocetur & fententiareftringatur,
Quem in finem ctiam candidé monct Contard, ad l, un. (. i da
wiomicnt. pos(-utintervenicnsnon facilé appellet, ubi alid qui-
piam vi4 {ibi confultum efle poteft, prafertim cum Iicigantibus
adharere veline feil, aéajudicii fibi prajudicent. Quando ita-
que 2qua animi lance ponderatishis tertins fuum jus & inters
offe aliter fartum teGumfervare aut vindicare nequit,nifiinter<
pofito appc”a.tionis hcnc’ﬁ'cio, tunic requiritur, non foliim,ut
intra decendium appellationem interponat, fed ctiam nurlcu=
patim gravamina & caufas exprimat, cur fud interfit appcllarci
wali fententia,ctiam definitiva; ‘quamvis alids in appellatione A
definitiva caufz exprefliojion requiratur perl 2 ff: deappellar.
Socin. reg. 14. Hiltrop. proc. jad, tir X1, num. 8o. Hartm.
Mastm. lib. 2,0bf10, tit. . num. 6. Achil. Perfonal. de adipifé-
pofs.1.340. p.254. Brunnem. proc. ¢iv. ¢.13.7.12. Vant, dennl=
Gted, tit sy 26+ eujus difforentia rationem adducic Gail. x
< g S 5 obfe122e
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obf 122. 1.5, Adhzrens autem appellationi jam ab alio infer<
pofitz necefle habet,ut intra decendivm ratam habeat appella~

tionem,c. %t civea de appell. s 6. c. non [olent.2.qu mﬂ.G_ay(‘z_[,,‘}'

#orum ff.rews ratam hab. Vant.densllit.tit. gnis pojldic.de nul,
7.29. Lancellot. d, atrentar. cap, 12, ampliat. 12, n.7. 8.part.z.
Gail. lib,1, obf 122, 7. 5. 1bigue Grayv, Quando denique tertius

appellationem abalio interpofitam principaliter profequitur, -

admittendusefl, etiamfi ipfe non appellaverit, perl. a'fwtfntin_'
5§ 2. ff. de appelll. abexcentore 4, §.3.fF. cod. Covarruv.pracd,
guefl. c.15.m.1, per appellationem enim principalis jam fufpenfa
eft fencentia, perque cam aperitur via appellationem profes
quendi omnibusquorum intereft d.l.4.9.3.ffde appeil.l.fin.C.eod.
ita ut utrique parti tum appellato, tum appellanti licitum fie,.
beneficio hujus non dedu@a deducere, & non probata probaa
ze, per ea quz habee Gail. 4. obf122. n.1.2. & [eq. Add. Hil<'
trop. d. tit, X1, x. 83. Grav. ad Gail, 1, concluf. 123, confid, ra:
Cofial. /. 16.1.4 gus §7. ff- de ve jud. Paul. Chriftin. decif; 98..
confret. feud. ubi etiam num. 7. ftatuit, quod yiQoria tertii
aPrc]!antis pro fuo intercfie profic principali,iquinon appellad
ity per LY. & 2. (finnus o%: pluribus,c.una fententia X.de appellar.
Adeo autem libera appellandi facultas tertio permifia, ug
etiam{i princeps cum claufula ( appellatione remota) caufam,
- commiferit, non famen impediatur tertius appellare pro fual
interefle , o fiiper eo d. off. deleg. Mynfing. cent.1,0bf.3, Gaill.
1.0bf. 72.7.5. quodad cum,qui principaliter pro fuo intercile:
adexcludendum agentemveldefendentem intervenit, reflrine
gjt Berlich. p. 1, concl, 25. 1. 28. ob rationem ibid.alleg.
XXXILIn ipfa exccutione interventio procedit,fi litigantes:
fententiam inter alios latam tertioque prajudicantem in rem ji-
dicatam prolabi paffi fucrint. Tunc enim tertius in puncéto cxe-
cutionis interve nire, dejure fuo proteftari & fic exccutionem
impedire poteft, arg. L fi fuperatus [F. de pign. & bypoth. 1. zz'A"D.pia
15. . firernim 4. f. De Re Fud. Franc. Viv, Neapol. decif. 3044
9,3, Umn. Difp 23.2h. 6.'n. 37, Wefenb, Conf. 1C0. num. 124
monmadoin petitorio, fed & in pofleflorio ; quando nimirum
intery
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interveniens veré poflidet, Wefenb. d. confi100.7.12, ¢ 1. 14,
Mynf. veniens 38, n.1t- X.deteftib. limir. 3. Alvar. Valalcus rer.
gudicat. regn, Lufitan, confulr.5¢. ubiteltaturita inregio Scnatu
effe judicatum. Nec {ententia in a&ione perfonali adyerfus
tertium’ poflefforem executioni mandatur, quamyis lite pena
dente emiflet, Joan, Petr. Surd, decife Mant. 306. 1. 6, & ita
Rotam Florentinam judicdfle aflirmat Borgn. Cavalcan. FiviZ,
dect[.'16. 7. 9. part. 1. per altionem cnim perfonalem res non
fit litigiofa , Matth, de AfiliQ. ad conflit. Neap. lib. 2. rubric.
41.7.36, Peregrin, de jure Fife. tit, 4. n.11. licet ex canfahabili
:idacquirendum dominium ad ipfam rem confcqucndam prin=
cipaliteragatur,nt fit ina&ione exemto ad rei vendita,ex flipu-
Litu ad rei promiffz traditionem, Guid. Pap. decifc Roman.479.
conf-270.ubiait,hanc opinionemeflc communem, Cravett.confs
279.n.1ap fin:quiJafonem contrarium ftatuentem teprehendit,
Vincent, Honded. vo/. 1.confilt.20.n.30. ¢&feq. Grav.ad Gail,
T.concluf.10. ¢ conclef, 113. confid. 1. n.§. Hartm. Pift.%b. 1,
g. 400 1. 9. Surd. decsf 172, n, 3. Vid, Frantzium /zh. 1. refol,
11.7 28. ¢ fe9. Sed quid fi venditor ignorans adverfus em«
tpremlitcm motam ctiam poft decendium app ellaverit,an exes

cutionem {ententiz impedire poffic ? nod affirmat Czfarn
p

Ticfil.ad AR N eapal. decsf. 15. 2. 35. & ita in magno regio
confilio fe advocato judicatum refert; contrarium tamen acris
ter tuetar Vincent. Honded. wol.1. canfe 25. Ut igitur res fiag
Iitigiofa,confideranda eft natura & affcétio intentatz aclionis,
an illa it realis, perfonalis, vel mixta. In reali adione res fis
litigiofa. Nov.112. €. L. Auth. Litigisfa C. de litigiof. G lis fit de
dominio, non dealio jure reali, pignoris vel {ervitatis, in hoe
enim ipfum quidem jus in judicium deduum fie ltigiofum,
1ion verd Tes ipfa, d. Now.112.¢. 1,1 1, C.eod. [, 2. C. de diffratt,
pign. Menoch de prafemt. lib.2. prafums, 97.n.13. ¢ n. 20. pet
tur non taptum verum, {ed & utilcs

dominium vero. intclli
quale habentvafalli;emphyteutz,imo & rerum incorporalium

R T f . s
Qual uommmm,utﬁmt)nm, prabende, c&. Percgrin. dejure
lib 2

Fiftilib. 4. tit. 6. n.7. Menoch. de prafiimpt 9. na11. Effe&tus”

ofz clt,quod exccutio fententiz adverfus alicnantem
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Iata, contra tertium illum, inquem res alienata oft, fine nove
proceflu ﬁcripo(ﬁt,Schctus&Dd.communfrcrﬂd/.z.@#l‘_.ctda
letigiof. Gail L. 1. oé[l18.;1.z.CoIcr.deproce/}.e;f'emr.z.c.g.n. 448,
¢ feq. Neéc interfican tertius ille feiens an ignorans rem liti-
giofamemerit, Gail. 4. obf.118, m.2. Nec opus fit novo pro-
ceflu, fed executio contratertium reCtifieripoffit. ‘Gail, 4, obfl
318. 7. 2. Lancellot. de atrent. part, 2. . 4.1, 462. fi faltem ci.
tatio cumnotificatione, quod reslitigiofa effe®a fit, pracefle4
rit; Grav, ad Gail. 4. obf; 118 #.3. Menoch, de adspifc. pof. ve-
med, §. nam137. quod declarat Frantzkius /, 1. vefol 11. num,
98.99.100.

XXXHUL  Ex fupra dictis liquet, quomodo interventio
tertii executionem rei judicate impediat, quod ctiam in iplo
actu cxecutionis procedit, tefte Mynﬁng. ad c. veniens 38. de
teflib. & arteft, ., & feqq. Berlich, p. 1. concluf. 2. .47, Gail,
L.obfery. 7o. nam.xg, Wefenb, P+2. conf.100.num. 12. € [¢q4.
Mynf.|cent, 3. obferv, 1. qui ex communi fententia Came-
ralium hos tres cafus diftinguit: Autfit executio in re vacante,
i. ¢. 4 nemine poffefla, & tertius contradiGtor impedit eam,
nifi contra illum fic prefumtio calumniz, tunc enim fufficie
‘cautio deindemnitate, nec fufpenditnr executio, vel nifitertivs
fciverit talem canfam agiut latitis traat idcmMynﬁng.in Ve
niens 2.1.9. X. deteflib, Autfit executio in re per alium pof-
fefla, & tunc poterivfieri exccutio in repetita,non obftante con- -
tradi@ione tertii, Auteft condemnatio facta in una re, & fie
executio in, alia, & tunc contradi@or impedit executionem,
Quando vers prajudicium tertii eft infeparabile 3 prajudicio
-condemnati, tunc reclamatione tertii non obflante procedit
exccutio,per c.veniens X, de. fponfal. & matrim. ‘Colerus confil.
22,29, Itemquandojustertii altiorem requirit indaginem,a{-
ter vero principalis litigans c’tivs fuajura expedit;tunc, ne judi.
cium protelecur, fob cautione prior fentencia fuper cadem re
excutionifdanda, /4 & q#0 57. ff. de RV nifi jus terti fiQa
excutione evanefeeret Paul, Chriftin, decife 98, confiser . fend.
Schrad, de fend. p,o. [eéh 11, m, 63,

F XXXIV. Re
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m'f:::‘:;%{- agan}us,ﬁt autemillaad triplicem cffectum r.ad afliftendum liti-
Lo T, panti 2, Adexcludendom litigantes 3. Adimpedicndam execu-
 2ap i y S Orna snem. Primo modo fi fiat interventio, lis in eo ftazu dcbet
| VewerrKm! AGiEE affumi, in quo eft, cum tertius ad judicium venit, e. fori Us lir.
end.in 6. Umm. difp. 11.th. 3. n. 11, Sed ut res fiat clarior, hi
cafus funt obfervandi: Aut lis mota intervenientem primario
concernit, aut {altem per confequentiam Ilo cafiiterum di-
ftinguimus, an tertius {civerit litem hucusque moveri, & tung
forfan ftatuendum, tertium intervenicntem codem in ftatu li
tem fufcipere teneri, quo eft, cum adillum venit, d. ¢. #lt, U2
lire pend. in 6. quia per illam fcientiam implicité & virtualiter
cenfetur omnia approbifle, qua hadtenusfueruntaéta, in quis
bus terminisillaregula locum habet, quod praclufd via prin-
cipali litiganti, etiam cenfeatur praclufa principali adhzrenti;
Anvero ignoraverit, &aliud ftatuendam videtur, utinterveni-
enti omniajura falva fint,hocenim cafu integrum.eft tertio inv
zeryenienti novum libellum formare, poft publicatas attefta-
tionesaliis probationibusuti; acut paucis rem comprehenda-
mus, lisita eftaccipienda,ac fireverd motanon effet; Si intes~
venientem per confequentiam lis concernat, dicimus, quod lis
in codtatu fit affumenda, in quo fuit, cum tertius intervenits
Ex.quo hoc cenfe®arium elici poteft, quod interveniens nec
cxceptionem dilatoriam 4 litigante intcemifam opponere.,
nec publicatis atteffationibus ulteriores probationes addu-
cerc , nec tertius. aliquid facere poffit, quod ipfe prinei-
palis litigans non poteft, vid, Umm. difp. a1, b, 2.7 11, Se-
cundo modo fi frat interventio ad excludenduin litigantes, &
hic diftinéio. cft adhibenda: An tertii finis & fcopus fit, ut-
utrumque litigatorem, id eft, reum & a&orem excludat, 3¢
tudic dubio carct, quod interveniens litem in co ftatu, in quo
deprehenditur, afflumere non tencatar , An verd ad unum for-
¢aflis reum excludendum; & diftin€tioeftinter fcientem & ignoa
rattem intervenientem: Iile fi cumlitigantibus ex eodem fua-
damento jus fium deducat, {altem cauflz a[ﬁﬂcrc}potcﬁ,caufa.}n
eodem ftatu durante ,vid, Umm, difp, 11, 14, 2, ¢on, e‘retiﬂﬂf’_ gue
% ::Lc:ra
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Jepra tha 3 habentur. Tertio modo quando fit ad fmpediendam
exccutionem, & tuncexecutio {11(penditur,vid.ﬂ_iltrop.inpraa/y'.
part. z.tir.rr.n.f?f. Quando verd in executione Interventio rion
eftadmittenda, cleganter explicat Dn, Mevius JCtus eminentif.
fimus pare. §. decif; 334- Licetveroilla interventio in nonnuy.
lis caftbus executionem non impediat, non tamen fimpliciter
rejicienda, fed tantdm feponenda, adeoque intcrvcn.kmi cft
Profpicicndum,primc‘) refervatione interventionis ad alium pro=
ceflum, deindéin eventuny, {i interveniens in lite vicerit,idoned
cautione, uti in canfa SBitrgermeifter und Rahe der Stave Seers
finintervenienten und appellanten contra Joban Scberenbery
Anno16s7. decifum refert Dn, Mevius 4, part. s.decif 335, Ft
talis cautio in pun@o executionis 4 victore exigi & 2 judice
decerni poteft, Nec obftar, fiquis dicat, quod intervenicns in
continentiintentando petitorium, faum confequi poffic, clim
cautionis petitx zquitasmoram non ferat, /. 2. . Quor. ben.
aflionis verd intentandz ratio deliberationem aliquam fecum
trahat /, gus in petitorio36. . de R, V., & intermedio tempore,
antcquam intentaturactio, maximé follicicum effe debere cum
qui petit cautionem, apparet ex fingulari illa formula cautionis,
quam Salicctus refert, qudd nimirdm victor in pofleflorio Jut=
dicio, mediante fidejuflione ac promiffione,reneanur praftare
cautionem de reftitnenda pofleflione in cafum fuccumbentiz,
1, nu. C.ff de momens, poffefe quam citat & {equitur €2&r Con-
tard ad d Loam, m12.13. eindig ., m, 23. verf. Veruntamen C. Pié
polfid. perverbaex. ind. Lun, 'ibis pp omnis proprietaris canf-
fervetur, quaverbaBart, 52/ 2. », 9. de appellar, reap, ita exphi-
cat, ut judex ab co, cui refbituir pofleflionem; debeat in ipfa
exccutione pradiam promiffioncm & fidejuflionem accipere,
quem intelle Gum fequitor Angelus in L fin. m. 1, verf fequitar
i deappellar. recip. vid L3y, ffode V.13, (. Quibis ad libenr,
proclam. i, fF. o C. 72 legar wel fideic, nom, cav. |, 3L T
depet.berad, Sufficitverd interdum cautionem juratoriam pra-
ftari, qualis decretain Cam, Imp. Anno 86 4. Fcbr, S Sas
when Sran. A.gebofrner pon B, frey frau sn BB.Kikgern yeder .
und Wepland P, pon Be Gibriver/ deffen nasbgctaffener Sindee
/s und

by

r

e
~"




A4

and Seben pevordnesen Curatorn ad litem, in a&is benant/ bes
#lagten/ fodan 2.5u T D.und B. 4 O. allen von V. alg exfien 4
anch . von der SO und Conforten, Buweiten Intervenienten in
punéo exccutionis & cautionis preeftandz iff befand/daf Kias
gevin gedaditen exfien Intervenicnten eiftige caution i leiffers
niche fclyii(dig/ aber cemelte beflagteund geveite Intervenienten e
treffenprift der Befcheive: Wofern die Kidgerin ihinen iber die hics
we1 anaebotenne/ andhjuratoriam cautionem erfiatten wird/dag fie
alleund jede unberseglidye Siiter/ fo ihr hicvor in poficlorio ar
dicfent Ranferlichen Kammergeridhe gueebande, und duwch die bes
Flagte albereit cingerdumbe morden/ nidye vertiffen/ verderbeny
werdfen / nody in cinige Wegeverenffern/ fondern in guten wefents
Yichien Bau und Defferung exhalten/ aud) diefelben/ daes hernas
¢ in petitorio micvedye crfant werden folte/ emelten Heflageen
qnd gooeiten Intervenienten, fin fandt fie (RiGaerin) die empfans
qen/ s fampe den auffachabenen Jiigungen wicdernmb abrvecens
goitecflich reftituiren und cinvaumen/deBgleidienvor dic bersealiche
Gyivters fo viel deven nichemehr verhanden/ gebithr liche Erfractung :
thun wolle &c. daf alsdan dic beflagten fnneshalb 2. Monathen
pen neaften nad)Eefattung folder caution,fo Fhnenpro termino
&prorogatione HenAmegwegen endlic) und gu allem Bberfiuf das
4u angejest/ glRublid) Angeige thuny daf detten hiever amis. Apris
is23. 7brisund26.Novemb. An.77.aud) 16. Junii uind 28. Nov.
&c. Anno8o.ergangenen Breheilen fo wolin polleflorio adipi-
{cendz al8 recuperandz ¢in 95llig aniigen gefdichen fey / mie dewms {
Anhang/ woficfolehemalfo widic nachEomtnen merden/daf ¢ algs 1
pan bey denfelbenureheilennodyinahls endlich bleiben foll. Meichf- |
ner. inDécif. Cam mp. tom, 3. decif.15. pag. §94.
Atquehec funt, que pro inftituti ratione inprafens de
jure interventionis tradere] vifum fuit,  Qua altioris indaginis
videbuntut , Benewvoli Letloris judicio committimus.

Gloria fit {oli,.qui regitaftra,
' DEO!
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Pag. 4. lin, antepenply, pro expello leg, exprello pag. 6, nfin,
th.3.prozsy.icy 2:3. P43 10. lin, 33.leg. proterve, pag. 11, lip, I4e

pro mnhtuzeg_ nlitie, 2.4 d, li,
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