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TaeEsis. I

R Ompenfationis verbum a cum & penfando
eft ; hocg; 4 verbo pendo: Qyippe ante ufum
7 % fignatz Monetz inventum ris infect ap-
N f‘:/} pendendi mosRomanis,uti olim Judzis Gex,
h e\~ N 22, v, 16. cam [tmil. & hodie Chinenfibus in
Qo200 fuerat eleg. Ofvvald. Hilliger ad Donell.lib.
é.cap. lit.B. qvolicet poftea fublato pendere tamenidem fuit
gvod pecuniam {olvere, ex Fefto Georg. Obrecht. difp. de com~
penf.th.¢.quali igitar debitor.& creditor {ibi lance appendant
pecuniam utring; debitam & fic folvant compenfatio efficit.
Fide Ant, Atfgﬂﬂm.fﬂuz._-emwzd.fzt. cap. 8. pr. Hugon, Donellum.
Ish, 16. Comment, J#r. C3V.CAP.15. & Leonard, Coppel. tr.de com-
penfat,cap.1.n.2. Poflet tamen & dici ,hoc verbum a penfodes=
duGum effe,uti penfum Nonio interprete exeqvatum (ignifi-
cat, fineinclinatione enim funt qve penduntur utpote pon=
deribusjufta & zqvaliarepertaeleg. Frideric, Tanbman.in Cows-
went. ad Plawt. in Bacched. all.3.[cen.2.v. 10, gvem &9 vide in
Menechm. all.s.[cen.2.v.45.cum compenfatio tum demum
procedat fi lance qvafi adhibitd muruum debitum,zqvale,&

ut italogvar.fine inclinatione reperiatat. |
Tu.2. Compenfatio in jure noftro,interdumidem eftac
imputatio, /. 39. ff. aepeanor. attgnintt. 1.1.C.de dsftrack. pignor. &
hocmodo verbo compenfandiin punéto legativel donatio-
nis,in legitimatmn imputandi,Dd. uti,{cribit Jac.Menoch.rom.3s
confiz060. §6. interdum qvarumeung; rerum inter {e compa-
ratio & generalis qvafi zquilibritas,ut loqvitur 2.Greg. Tholoff,
lib.21, Syntam.cap.22m.2, arg.g 2. dnft . de Societ.com ﬁmil.Aﬁ h-x
&: aliz acceptiones non hujus loci: qvomodo hic fumatur vi-
de snfroth. 4. Addanturad hanc thef, Jac. C;{f.;zc.mpamn‘rf; G;
A 2 9.2,
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lexic.fol. 461, Coppel.dloc, Dn Heinric. Habn.in not.ad VPelenb.
}f i?,zf.._ .2, _ ¥ | |

Tu.3. Qvod nos compenfationem vocamus, Noflei alibi
penfationem/ 7. 8.1 [ hiz. 1.8.§. 2:ff: de negor. pef? appellant,
Theopnil 51§ 30.Inf, de alt. in vicem imput:gn a quv.x. contra de-
bentur, rationem vocat. Dedu&ionis vero verbum /sy, 16i
compeniatione dedutioneve ff. rem.rat, haber. item retentio-

s /. 4. 707, ex compenfationeretinere, £ b. ¢, vro Synonymis
compenfationis noflrz, non habemuis, licet aliud velle videa-
tur Coppel. fpr. 4. loc. . '

Tu. 4. Defcribimus compenfarionem,debiti & creditiin-
ter fe,contributionem /. 1. 7 bt vel qvanritatum inyicem de-
bituram usq; ad concurrentem fimmam,immiinitionem.

I'n. 5. Unamnos compenfationis {peciem tantum putamus
efle in jure fundatam, necenim cim com pemfatione confun-
dendain folutumdatio,utut hec interdum illiiis nomine ims-

bur. Juftss Aeier.sn colleg. Argentorar. b 1, 1h. 2 fon. Calvinin
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propric veniat L.é. C. de res vind.l.6.C.de hared inftitn. Unde
pro vere dita divifione compenfationis non habemus,eams
qvz eftin compenfationefateé & fri&é fumptam. ap. Mol
lenbecc. cent. 2.divif 13, item vulgatam Dd. qva difpefcunt
compenfationem in voluntariam & neceflariam Bart. in L. fin,
n.1. C.de compen|. Tyndar, tr.de compenf . art. 6, n. 60. & 65. Sebaff,
Medices tr. de compen|. part.2.g.17.n. 2. & [eqg. Joh, Schneide-
vvin.sn 0. 30. Inft.de all.n. 5. itemillam, qva compenfatio in
naturalem,civilem,velutrog; jure competentem, diftin cvituf
aP.Greg. Tholoff.d.lsh.21. cap. 22.13, qviin €o etiam ert'atquod
aliam compenfationem eam facit,qva ipfo jure fit, aliam,eam
qva nunqvam procedit nifi opponatur, qvam diftin@ioneny
recte fititiamappellat Georyg. Frandkims lz0.1. var.refolnt, refols
13, num. 26, | "

Tw. 6. Exjuregentium defcendit compenfatio, qvod z-
qvisfimum {it, ut €0 jure qvis utatur in alium qvé,alium erga
fe utidefiderat. £.2.ff gvod gvisq, jur.can1.dsff. 1. ut non fiat per
plura,qvod paucis expedire licet /. 70.C. de jud. qyvod dolosé

fasiat;poltulans fibi dari,qvod ftatim refiturus eft ¢ap. dolo. de
' R. Je




R. T.in Ulro.l. 3. fh. ut lités hion multiplicentuir,fed qvacutt-

gveratione dirimantur /. 31. g.1. ffde reb. cred. Et qvatenus hac

omnia 2 Jure Civili approbatafunt & confirmata, abeoqve

certa compenfandi forma prafcripta,juris Civilis qvogve eft
compenf(atio : Diffentiunt qvi 0 qvod lites derimat compens
fationem juris civilis faciunt Marth. VVefenb.inparat.ff.b. .
num. 3. Meier. incolleg. Argentor. ff.h:3. Coppel, tr.h.cap.2.
num. 5. fob. Harprecht ad §.30. Inft. de alt.num. 4. qvosn hoc
re€é redargnit acutus Bachov. ad d. loc. VVefenb.

Tu.7. Mutuaobligatio propingva caufa eft hujus benefi-
€ii /. 10. pr.ffb.¢. & inde qvivis €0 utitur, qviinvicem creditor
idemqve debitor eft L. 30. ff de condict.indeb.l. 2. 563 Unusqvis-
qveff. h.unde & excom municato hac competitarg. cap.s. X.
de except. & cap . X . dedol. & contum, lare Tyndar.tr.h. art.7.
num, 24, Medicespart.2.q. 7. num. 4. C’appc!* Cap. 3.nuMm. 3

iffentit pofkalios Perr, Coftalsus inadverfar.adl. 4. ff. b.t.num.
1:€5 2. item bannito arg. f.12. Ipff.de LN.G. & C. L17.8.1.1f,
de peen. 12nct. ditlisth.6. Medices part. 2. queft, 3.num. 4, Coppels
d:loc.n.8: ewm & cum excommunicatis banniti hodie Com-
parati {oleant. eleg. Andr. Gail lib.2.de P.P:¢. 1.t 26. ratio<
nes dubitandi, gvoad bannitum, fume ex Perr. Theodoric. 172
6olleg. trim. difp.mlt.th.4.lit, A. Plané,in judicio ab ipfis ban-
nito & excommunicato, exceptionem hancnon pofle oppo-
ni,fed procuratoreopus efle,vel cap. 7.X. de excepr. monitrat,
Tutor porro & curaternomine pupillivel minoris convens=
ti ,re&¢ compenfationem opponunt L pen. ffi L1, C.b,z. Fide-
juflor, qvoqve tam principalis {ui, gvam proprium debitums,
3 credito pro qvo agitur per compenfationem deducit /. 5.
fF-b.r.xatio eltin 1.68. flde fidejn(]. 1.11. C. de except.junti. L. 9,
19.ff.de except. Vide Magn:f. Dn. Bened. Carpl.l1b, 2. refbonf

| Eleétor.103. Coppel.tr. b.num. 26. € [¢q4. Correi qvogve qviin=
| vicem fidejuflerunt, vel focii funt,compen{ant {i alterutri €o-
: rum qvid debeatur,Z.ro. . de dnob. ress. alids qvippeex duobus
f reis promittendi;alter compenfare neqvit,qvod a ftipulatore
' correo debetur d..10.fF. de dnob.ress. nihil enim videtur obji-
gere qvod ad fuam obligationem minuendam faciat, necal-
A 3 tet
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ter cujus creditum eft poteft dici conventus, gvia non iftjue
{fed hujus obligatio in litem dedu&a eft. Joh. Geeddeus pr. de
conty. ﬂxpﬂ[,mp. 12.concl.9.n. §2.

Tu.8. Competit porro contra omaes hzc exceptio, qvi
reis conventisaliqvid invicem debent, ita pupillus hic fub-
movetur {i a tutore opponatur L., 6, «. f de contrar. tutel, aft.
l.3.C.eodems. Itahzcuxori contra maritum competit arg. .7
_ﬁ:: de atd.rer. amorar. Math. Cune ty. de pact. cap. 6. _ﬂzzm.é’?re.&é
item ed utitur pupillarisdebitor, a tutore conventns,licet de=
bitum pupillt ex eacanfaqve ad agentis tutoris adminiftra-
tionem non pertinet fed forfitan adcontutoris, proveniat
l.36. [} de adminift. tutor.ubi & ratio. Patri vero ob debitum
filii emancipati,prorfus non arg. §. 7. fnff. de hared. qual. & diff.
l.1. C.ne pater profil. Sut, autem, ficitra voluntatem ipfins con-
traxerit vel pecunia in rem patrisnon verfa probetur,pecu-
liotenusynxt. §. praterealnft. quod eum eo qui snalien. poteft.
objici poteft,extente foh, Zanger. tr. de EXCEPL.part.3.cap. 8.1
60.¢9 feqq.adde Coppel.b.cap.s.num. 6.6 feqq.

Tu.9. Scdnum hzcexceptio cesfionario opponi posfit,

uti poterat objici cedenti,qvaritur? Si debitum utrinqve na-
tum eft ante cesfilonem , id omnind absgve diftin&ioneinter
caufam onerofam & lucrativam, ut & exercitii aQionis nti-
lis & direCtz,pleriq; adfirmandi putant:tidm qvod cesfiona-
rius fuccesfit i locu cedentis & proinde meliori jure qvi ce-
dens uti no posfit L.rdo ff.de R. J.tum qvod hzc exceptio rei co-
hzreatarg. /. sflpa guntbil. 7. g.1.97. de except.qvalesexceptio-
nes in fucceflorem etiam {ingularem transeunt /.4 1. 23. fF de
dol.mal.except.1.16.§: 1. ff. pro focio. com fimil. & in fpecie de
noftra exceptione probat fob. Petr. Ferrar. inprax. anr. tit,
¢.num.15. tum qvod compenfatio ipfo jure minuat obliga=
tionem /. fin.C.%.t. & ad illud 1pfum tempus ex qvo utrinqve
deberi ceeptum retrotrahaturl. «. CH. L. & C'.deﬁ-[m. -ez'qg.sz-
ger. [upr. d.tr. & loc. nwm. 128.8 Jeqq. tuimqvodin contrario
caft debitori maxime iniqva inferri poflet conditio, -qvid
enim {i debitum qvod cedens ipfi debebat eflet folum natu-
rale, qvod in compenfationem haud dubi¢ venit viaexce-

i ptiO-~




ptionis L 4. ff b. {ed pro qvo nullaproditaeft 8 competits-
&io L.10.fF. dé oblig &5 alt, annon facto fio cedens,hoc jus gva-
fitum debiteri , ¢itra omnem hwus culpam aunfferre
poflet,contracap. s2. X.de eleft. iec enim agendi antea erat,
fiec nunc excipiendi ip{i comipetitura poteltas: tum per /. c-
ptor C. de hered. vel ack. vend. é‘)’per l4.C.de novar. tum qvod
alind fit reconventio de qvain/ 33. 8.f0n. ffde procurat.aliud

compenfatio : & {ic fentiunt. eAuz. Theffanr.decif. 22i. ubi Se-

#atui Pedemontano ita placuifle refert. Aath. de Affiit. de-
¢cif 163. num.s. ubi dicit hanc opinionem omnes tenuifle do=
minos; in confilio Neapolitano. Guido Papa decif, s67. ubi1ta

i1 Curia Gratianopolitanajudicatum fuifle refert. eAlexand,
Trentacinguiuslib. 3. var.refol.vefol.1.num.5. &6, Petr.Coftal,
in adverf.adlq.ff.b.t.n. 4. Diodorms Tuldenus adrubr.C. h.t num.
1.¢0'6. Tyndar.intr.h.art, 7. nunt. 4. Sebaft, Medices tr.b. pd.ge
3. N0, 4. Cﬁppcl. tr h.capig.n:10.89 [eg. late Da. Georg.Frant=
bins lib. i, var.vefol.vefel, 13. qvi nec reftritionem {upra di-
&am de debito ante cesfionem nito admittit, & Illuftrisimo

cuidam Principi,ita 4 {e refponfum fuifle,{cribit; Dan. Hesnr

Enhn.ad VVe[énb.h. in fin, ubi {fzpis a4 JCtis Helm{tadienfibus
ita pronuntiatum fuifle refert ; eAlbert. Galeottns in Magar.
fud. cap, 4 U 25 Hierr’m]m. Treutler. vol, 1. difp. 2 soth.to.lits
D, & ¢bi Helfr, Ulric. Hunnims. Bernbard. Schotran.inexants
jurid:ffb. t.g.5. qvi tamenin cefsionario ex neceflaria caufa
fagolimitat: Adde Hieronyns. e Marilian. decif: Parmen/.3ts
pe# tor. & latislime Francife. 4 Salgado in labyrinth.cred. parts
b.cap.3. S.unic. num. 34. & [eq. Sed negativam defendunt
Bart.adl. 4.5 ficum ff.de dol. eiccept, Francifc. Balduin;incom-
gent. ady.30. Inft.de aél.nnm.t. Ant. Faber. in Cod. Ish, 4. tit. 236
def.3.n4m. 3.8 alif tum gvod procurator in rem {bam nontes
neatur defendere dominum /. 33. §. wit. ff- de procuras. tum
qvod cesfionarius ciim debitore nullum negotium geflerit,
fecel ex qvocungve capite obligatus fit;E. pér L1475, 2. tum
gvod eoipfo dum difceptatur de jure debiti inter ceslionaris
umé& debitorem ad cdufam illiqvidi trahatursobjectum.ab exs
¢ipientg debitum , E. per L. fin, C, byt & polteriorem banig;c
s e o s e
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fententiam arrififfe Dnn. Scabinis Lipfien(ibus refert Adugnif.

Dn, Carpz.part. 3. deciftss.aum. 18. & [egq. ubi& pro h ac al-

legatas fere rationes latius deducit.  Nos qvid dubiosd hdc

in re {tatuendum fit,haremus,& igitur qvenam ex hisjuri no-

{tro propior, m ipfo confliGu difputationis videbimus, Qvi-

bus porro alias posfit objici exceprio hxc vide ap. Jac. Cuyac.

, liv.24.0b). 37. Sebaft. Aedices part, 2. tr. b. 1.qvell. 7. 14, adis.

Coppel.tr. h.cap. 4, ‘

- Tn.10. Compenfantur antem inter fe, debitum & credi-

; tum,uti hecverba 7z /. 11.ff.de V. §. ubi?afa. Brachens. flumun-
tur.Et cum compenfatio inftar & pro folutione fit , folvi au-

: tem non posfit creditori invito aliud pro alio / gg. f de folut.
“enm fimil. feqvenselt, penfationem noftram foium in iisre-
bus locum habere invicem debitis, qve fungibiles funt : Fun-
&ionem vero hancce non accipimusuti in mutuo , fed intelli-
1S ' gimus,talem conformitatem rerum,qvz efficit ut hicre folu-
E '_tﬁ. , non videatur aliud pro aliofo/utum egregie Tyndar. tr. ",

&rt.3. num. 6, Jul.Pacsus adl. ffconflat. ni2. Ch,r. 2

- Ta.u.  Fun&ionem hancrecipiunt, qvantitates /.2. f. 7,
ff.dereb.cred. in eisenim non qvalitatis fed valorisratio ha-
betur /. é5. ff.de V. O. Francif. Hottoman. illuftr, gvaft.i7 & pol-
{unt he compenfaricum qvantitatibus,ejusdem gENEris,nomn
i | | diverfi, e. g. metallum cum metallo, non metallum cum fru-
| i; - mento /. 4. C.h.l.u Lis. ff eodem. & {ic non opus eft it qvanti=
gt | tatis verbum, folum ad pecuniam reftringamus, qvod fecit
i |} polt Zaf. Schneidevvin.in §.30, num . 32. Inft. de aft. Pecuniam

vide tamen. Am.‘-,_.. Fabr, tr.de var. debit. nummay. folut, CAp. 4.
| & [eq9.1m0 & nummi cum argento vel auro infe@o, compene
faripoflunt.1.§. fin.l.o L. 35.7 de anr.¢5 argent. legat. Siverd
€x una partepecuniautcorpusdebetur, ex altera ut qvanti-
tas,penfatio non procedit [.yf.ﬁde.legar. 2 ratio eftenl.16, C.
de [olnt,cam [imil. © Vide omnind Tyndar.tr,b.art. 3. num.re,
Dillentit, Osvvald, Hilliger. ad Donell, leh, 16. cap,is. lit. ¥, ex
| ~ qvo

i vero, cum pecunia,fic ut qvantitatem;compenfare folemus,
1 etli matéria difcrepet,ciim ex ed non cenfeatur , veluti com-
B ‘ 52 ) | .
F penfari poteft moneta argentea cum aurea L. 3. ff de reb. cred.
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gvo & infertus, qvod 1s qvi aureosdebet in fpecie,non vai-
eat objicere compenfationem ejus qvod {ibi debetur,; in peﬁ
cunia numerata feu carrente <Aagnif. Dn. Carpg. part.
confb. 5. def. 1. Sic nec procedit, i Fpec1es cum qvﬂnmard
{int alternativé in obligatione , antegvam creditor eligat
I,22.ffh.t. cum ante declarationem hoc dcbltumui:.certum
{it. l.76.ff.de V. 0. qvarationenon valet, f{idebitorqvan-
citatis, cui opponitur, posfit {e liberare {olutione fpc::ﬁa-fﬁ
qvod innoxalibus debitis commuaiter fieri aftolet 2. 6. ff. de
re jud. L1 ff. d. quadrap. panper.fecsff. adde jon. Bernard, Dsag,
snreg. fur.reg. 97. (Generis autem ejusdem, cum genere €o-
dem, cum conhdelamus, termnos obhgationis generalts
adhuc eatenus utringve zqgvalis, qvatenus hinc inde mes-
dix qva‘.‘itﬁtls (pecies{olvi poteft, [ 37.l. 110.ubi fac. Cuyac.
tr, ad o Afvican. 8.p. m.450.ff.de legar.1. compenfationem fic-
Il poﬂe putamus e/eg. Reinbard. Bachov. adTr, difp. 25, vol.1.
thel.8.1it.C.Cyn.inl, ult. C.h. t. Gottofred. in l. 78.f]. de hared,
inftit. lit. M .reprobatd contrarid afonss in 8. 30, Inft. de al?.
spum.go, Trentler. loc, m’lfg e.f'ﬁ;fw;'*z”d?'a% in Cod-hit num. 10,
fententia, ut & Georg. Obreche, rﬂ; h.tief. 124. Coppel. tr. 5.
cap. 8. llrmtatlone,qvau tud certis , folum modis procedat :
Bt reftriGtione Schneidevvin, in §. 50. Inft, dealt. qvafi no-
ftra opinio,de zqvitate,non autem dejure firi®o, veraef-
fet. ‘

Tu.12. Species aumr feu corpus, cumipecie feucor-

pore,compenfarineqvit, /8. pr ﬁ"demgew att. ratio eft 2

{,3.ff.de ¢ f:'fef?;j'z'frm;ﬁf [ 16, C. dejur. delsp. l.2. §. 1. ff. de reb.
cred.utnec {pzcies cum gqvantitate & cantra arg. ad.ll. 1até
Dom. Arumates exerc. ad Inft. 16, thef 10. qy od autem Franc,
Dunarenus,foh. Harprecht zﬂg 20. inft. deaét.n. 9. &qvodamu
moao Trextler ﬁf r.alleg. dfp.rin. 8. lst.a. contrarium fenfe-
rint,ineore&c a C’ajwe:;a tvoh. cap.s. pum.gr. Hunnio adTr.
d.oc, & aliis t‘ﬁ.ﬁitamur Species tamen,{i debeantur invi-
cem zltimatz,vel i peremptaram petatur zftimatio, com-
penfatio locum habere potelt, Zyndar, art.3.tr.h.n. 5. Or-
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tolph. Foman.difp. ad Inff. 30. th.10. lit. F. Diflent. qvoad prius.
Sthottanusinexam. jurid. ff.h; g. 6. Et hoc fenfu,in a&ionibus
realibus compenfatio indu&ascumhoc I'I]Od(‘),,llcetll()ll ab-
inirio,tamen: ipfo exitu & ratione finis, qvantitas etiam vi-
deatur petitaeleg. Joh. Sichard. inl. fin.C.h:t. n. fin.

Tu.13. Compenfationem porro fieri nen pofle videmus
10 debuo conditionali f. .65 6. Inff.de V. O. 1. 213.pr. [ 1bsd,
item €0 qvod in diem debetur conventioni adjeétum /. 7,
fh.e.ratioeltind 5. 2. Inft.de V. O. e[w Coppel.cap. 8. num.
38. & feq. vel i debite.alligvide. adhqvlaum l.fin. C.h.t.i-
qvidum autem debitum eﬁ de qvo apparet,qvid, qvale &
qvantum {it L. 75. ff.de V. O.1.6.f. de reb. cred.. Vide omnino’
- Donell.lsb. 16, cap.15: & sbi Hillig. lzr. Cec.adde ad noftrum fo-
rum Conft. Elett. 8, pave.1. €5 ibinotata Dan. « Woller: Matth,
Berlichiz, &9 Da. szrpzw item: alieno.l.9.C.h. t. contrabene
proceditcompenfatio,in debito naturali /.6 . b. r.ratio eft
inl. 36. . de adminiftr. tutor. junlbl. 7. 7. 4. fae )by, e!eg A=
gnif. Dn, CarpRov.adconft. 8. part.r.def 3. etli ab altera parte
eﬂet]matum,per ratzon, infr.eb.14. Diflentit A nold Reyper en’
zbeﬁmr Jur. tom . verb. Compefffmm By 20.: V1deramen Os-
vvald Hillig. ad Donell. 1:0: 12: cap. 2.1z, P, noiy autem civilt
tantuny per Lig. ff.h.t.. adde Donell.- lih, 12, cap. 3. imo &
regulariter locum habet in debito fifcali & reipub.i. e. fi fi-
{cus vel refpub. & privatus {ibiiuvicem qwd debeant/. fin.
- ol Coh.rratioeltinl srem veninnt §. i ?prw:zmrzsz(fﬁ'
])ew hered, modo debitor contra’ qvem agItur,procutrato=:
ris fifei agentis; (tationi fubjeGus it 7. C. b, 2. eleg. Joach, Sre-
phani de;wzm’ lib.3: cap. 8. n.25. ubi & qvid ftatio explicat =
ne indifcrimmatim’ concefla’ compenfatione; officiorum 0~
riatur confufio Alex: Monetatr:dedecim.cap.9. n. 173 Vide
Matth., de Affl:éh. decif. Neapol.192. nbz e/e'g ref’m&xonem ha=
bet & ad eum z2bid.Cafar. Hrfillum n: 1. & intra’ duos menfes
doceat compenfationem 2. 6. §. ¢. f. dejur. /?ﬁ qvod po-
fterius per /. fin, C. o, 2. correctum efle;non re&e cenfet Cop-~
pelitripicap.4,n.19. ¢xceptz autem inhis cafibiis qvedam:
canf®




canle 17 [z, Chot.d 1.46 0 degur fife. qvas béne explicat
Donell 1th. 16.cap.15. Dn. Habn. innot. ad VVefenb. ff.h.t. &
ad exceptas hal ce,referendz etiam contributiones Turcice
tleg. Cafpar Klo bizes tr.de contyibut. capa8.n.120, itém annona-
rizcaule d.l. 46.§.5.fF dejur.fifc. Nec-obftat. L 17 £h.¢. 10
¢ enim cala Adilis ex caufaarétiorisannonz przbitz, eft
debitor privatorum qvibus.aliqvid fubduxit;non fifci, pro
coigitur,qvod illiqvibusar@iusprebuitipfidebent, coms
penfat,retinendo partemcam qvam nonprabuit, & itain-
peniose hancl.difficilem exponit Marc. Lyclamalib.3. mens-
bran. fr;t’ag. [2.D. %2551 aliter cxponunt huncintricatum zexe,
Jac.Cryac. lib, 2, 0bf. 23. " lib. 1. 06/ 13, Petr. Bufins adlay.ff.
Y. Tul. Pacims cent. 4. vavriad. .74 qviinter zdilem & Cura-
torem rei frumentariz vel annonariz ditingvunt. Alirer Fr,
Dunarenns lib. 1. difp..anniverfar.cap.26. dzgo Donellets 116. 16,
cap.is. qVipro xdilitatis,edulitatiﬂ legunt. Adde Coppel.cap.
g.tr.h. n.23.0 [eq.8& qQvOS refert Hz’/z’;g.-ﬁ'dd. loc, Donell. Plang
ex di@is apparet iniqvum cenforem egifle Bernbard. Antu-
mnumin cenfur.fuaGallic. adjus Civil. Romanl.17 . ff. b.t.p.ms
252.dilk. Lay.perl.3.C.h. {ublatam & {ic contrarietatem 1n-
ter hofce texto efle cenfens. In decimis etiamlocum nonin-
yenire ftatuit Hreronym. Groastr. de crim. laf. Majef?. g. 26 7.
1. pereap.7. X. de prefcript.cui tamen contradicit Alex. Mo=
netatr.de decimis. cap.9. n.172. Imo extendit hanc prohibi-
tionem,cum limitatione tamen qvadam Petr. Rebxff. de pri-
vileg. [cholar.privil.168.ad eampecuniam, qvam forte mer-
cator ftudiofo reddendam, fufcepit per 1.3 verb .aliment yrum
C.h.

Tu.14. Sed dubitatur nuim etiam contra debitumjura-
tum hzcexceptioposfit opponi? qvod putamus: tum qvia
omnis liberatio ab obligatione,qvalis €ft compeniatio /.78
fFh. el folutio L«. §. olviffe ff. de re judic. tum qvod ipsoju-
re fiat crediti & debiti compenfatiol. fin, C.h. tum qvoddo-
lose illefaciat qvi exigit qvod ftatim reftituturus eft 1.8
ff. dedol, mal. except, E. per cap.26.4. de jure) #r, TUM qVO‘fi {ub
b2 jurd-




jurata etiamr generalipollicitatione non- veniat illicituni
cap, 4. X.de homicia. B per d.l:8.ff. dedol. mal. except: tum
qvod juramentum, etiam posfitimpleri, per aGum fiGum
text.notab.in cap.ex partei12. X. de cler. non refident. tum qvod
juramentumaccedat a&tui {uper qvo interponitur cap.guem
admedum X. de jurerur. aft debitum fine juramento,ex con-
ceslione omnium poterat compenfari E. tim per /. 2, ibius
nus qvisq; ff-n: Nec obitat cap.adnoftram 7. X.de jureiur: Nonf
enim ratio decidendiin ifto capite,eftjuramenti religio &
efficacia,{ed inzqvalitas fruGtuum,dedu&is expen(is acce-
ptorum, cum ipfaforted.cap. ibi; nondum forten. imo &
ligvidum in cafuifto intervenifle videtur;nec de gvantitate
acceptz lumma,nee de impenfis,{atis rem fuifle expeaitam;
perverb, ultrafortemracepifle conftiterit. Etitare&e Barss
aalis.n.8.ff.remrat. baber, Maitsn, Uraniminleéiur ad cap.
7. X.degurej. n.9.8 feqq. Jerem. Seer: dejuram; lib.1.cap.25 .
m.101: &7 [eqq. Dan: Aoller. ad conffirut, E lector.p.1.conft. §.n1;
drentler.d.difp. 25th. 11.1big, late Hunnini Leonard.C oppél. trs
h,cap.g,n.26. Diflentiunt Canoniftz Comm, ad llud. cap:
7. X.dejurejur. Alex.conf o1vol: 2; Marth, de Afflsét. decif. 381,
#0iq, Cefar Urfill. Gotadinm Conf. 69. Hieron. Marilian. adl.
guotiesn.211.C.de R.P’}_{f_'m. Mafla Gales. adform. C;ameimiﬁ obs
ligiq.2 n, 6. Borgnin, Cavalcan.decif 35.n.14. 1ib.1.65 decif 2§ ;
#.43:11b.2. Seraphin. de Seraphinis tr. de privileg. juram. privis
leg. 74.2.36: & [egq. ubifeptendecim rationes pro hac alles
gat & pofteatredecim modis fuam opinionem limitat: & ir
univerfum qvadraginta Dd. pro hiciententia, gqvam &ipfe
leqvitursallegat Ernef?.Corhman. réfponf18..357 .65 feqg. Nec
taciendum cum Reznhard. Bachovio nd Tr. a.loé. qvi noftram
fententiam,in eo cafn,qvo poft juramentum,juranti deberi
¢eceptisnon admittit,qvo cafiirem exploratam {ibi videri, di=
C1t; Ant. Merenda. lsh. 1, controver/. jur. cap. 4. 3. & QVOmMo-
do in judiciis,fe v‘i_di_ife_‘;obfefvari,fcribjt Tuldenns in raby. G
laff.;mm. 2, tum qvia & juramentiimin fe continet vilgatam
¢laufulam rebus fic ftantibus,& fic poitqvam debitym ali-
| | qvoe




qvoa fupetrvenit,in ahamaq; caufam dedu&td eft Ob"xgﬁtlo cuf
adjeétum juramentum, operars ulterius qvippiam,- & plus
a qvam pr incipaleneq vlt,tum qvia& ficfit cocw'('um & mutud
| ipfojure (olutio /. 4. h. tum perrationes {i lupr. diétas, Nec
'probanda re{trityo Viucent. Hondedei qvi lih. 1. confult, 18,
num. 40.puUtat,Com penfatxonem non locum habere f1] urawt
debitor folvere 1n pecunta numerata : Eadem enim rationes
decidendiqva (upr adducte & hic militant, & nudz qvanti-
tatis ejusmodi jurans debitor eft, gvale debiti haud dubié
compenfabile. Unde nec audiendus poft NattamRutger.Rue
lant.tr.de Commiflar, partiq, lib. 9. cap. 6.n.31, quull debi-
torem,hane non pofle objicere compenfationem;fi verbo
deburfare,iin obligatione jurata, ufus fuiffet,Alias aliori re-
firictiones expendit Coppel. t7.h, alleg. loc. Adde Merendam
Jupr.d.loc. qvi qvaitionem hane in fa&o maﬂ'ls qvam]ure
confiftere autumat;
 Tu.1s. Sed & deliGum curh del I&OJcompenfarl pote&
Z.;g*fﬁ»‘wt WAL yiIng. modc)pf:cumarlc agatur !.m.ﬁ.z.ﬁ.b.z‘;
i gvo fenfu inter {ocios mutua negligentia compenfari dici-
turd. L.10. gvemtext.eleg. illuftratum habes apud Heforens
Felicium tr. de Societ . cap.37.n.12; € feqq. cum hazc compen=
fatio,ad actiones privatassnon ad publicajudiciaspertineat,
1 ﬁ“a"ﬂpﬂ&! jud. unde & in mutue adulterio,e. g. {i maritus
cum anetlla; & uxor ci fervo, rem habuiflent; gvoad peenam
ordiitariam evitandam, compenfatmnem a]legan non pof=

{e,re&e fentit Aud. Si.jﬁfﬁg,'g:ﬁpg,z 3.q.2 "_]ﬂc [2,§.4.67 5. fF.ad
!?zz; adulier:

TH: 16. A&ionibus porro objicitur compenfatio,non (0=
lum perfonalibus / fin.p. C. b. ¢: tisqve bonae fidel 7. 30. In/?:
de alt, & diverso modo ac olim,ftri&i juris,d. §. z0. € L.fin. bs

Sed & hodie;realibiis: qvod tamen fic accipiendum eft ut
PIOCE‘dat, fi forte rediminutd,corrupta ; amifsa,vel dolo de4
tenta 1. 0. 15, ffdepafr /. 68. fdﬁ re: Vind, ad x{timationem
- veram, vel ejus gvod intereft, & ita ad qvantstate} devenien=
dumfit/;.§ s Jefolut.mitrim. L. 6.C.h. ¢, vide fupr.thy2.4n it
B 3 Nee




Nec mtereft altione univerfali, quis conveniatur an partics-
lari;qvodinlegatis & fideicommis(isapparet /. 5. C.b.z,
Tu.17. A generalt autem aflectione,.qvod in omnibus a-
Gionibus realibus & perfonattbus compenfatio procedat,
excipitur depofiti adtio ,§. s0. Infh. de alt . fin. C. h.v . pen. .
depof cap. fin.§.fane X. depof qvod forfitan ob exuberantem
fidem.qvae in depofitoverfatur,ex qva depofitarius rem illi-
coredderedebet qve penesipfum depofita,receptum/,7. §.
2z2.ff depofil,11.Ceodem. 1dq; fic verum eft five ab initio qvan-
titas *ﬁliﬂ'_élt d—f:p Olﬁ t_a};dfﬂichtft. Am‘ho?. de c‘gﬁm._ﬁam@mmﬁf
de Mercatur.deczf.34.1.9.(ive redepofita perempta, de ejus
zltimatione qveratur, 1ncontrariisenim calibus fingulare
qvippiam hzcatio nonhaberet,Du. Habn,ad V7efenb. b.a.
70. Diflentit qvoead pofterius Reinhard. Bachov. difp. 6. de
action.th. 23. qvod & ante Jultinianum fic conftitutum fuit
Panl.2.Sent12.8. 4. Jac.Cujac.s., obf 16. & Jultinianus, ne ge-
neralitas verborum fuz San&ionis;qvibus omnibus a&ioni-
busrealibus&perfonalibusaccommodat compenfationem,
aliqvéofféderet vel deciperet,caulam depofitietidjuxta fua
San&ionem excipiendam efle exprefle difponere debuait,e-
leg. ut omnia Hzllsg. ad Donell. I1b.16. cap.is.ler, 1. & mde
necerrorem manifeltum in 4.§. 20. Inff.de alt. & L. fin.C. b. .
Tribonianuscommifit, qvod errone¢ fcripfit fac. Revard.
Iih.1.de ambiguitat jur. cap.a1.nec Pauli allegatus locus,a qvo-
dam corruptus elt ut putat Hubert. -G;};/m;;zm difp.ad Inft.14.
th.26.n.38.Plan¢ obimpenfasin depofitum fa&as retentio-
acm dari depoﬁtario , tum per /. .20“%4{6 MInor. 1M per Z.;g‘ﬁf
de furtss guntt. 1.20.4n in.€9 1bi trad. Gortofred. ffide acquir. poff.
putat Falentin. Riemer.decad. 9. illuftr.gq.49.9. Sebaft. Medices
¢7.0. 409, PArt1. 7. 5.

Tu.18. Spolii qvoq;caufla compenfationem non admit-
titl.fin. §.fin.C.b.r.00n tam qvod compenfatio fit inftar a-
&ionis utl Lanfranc.in repet.vubr. de caul. poffef]. € propr.m.
25.putat, fed qvod efletres maliexempli,(i qvis alterirem
fuam eriperet, & poftea eam repetents, compenfationem
obji-




den: incomwient . Ch. t.1n.5.

Tu.19. Nondutem excipimus afupradi&taregula, aciio-
pnem commaedati;per *w;f{g. /. 18.00. fin. fl.commead. Nec obltat /.,
tn. C. commuodar, Ibidemvenim derelfitutione rel commoda-
te qualtio eft,qva pratextu debiti retinere nolicet tum qvia
fpcam ad | pc,cxcm nu]Iﬂ compwﬂtxo,mm qvia commoda-
tum {ic adtor1 pr ODI‘IC non debetur,fed eﬁm ipfius dominio,
'Ymﬂ .t baart s.ular. Medsces t#.b, p.l.g.18.0: 2 TW dlercer.
[-"{') i 05?.-:,?; 07. ::ﬂp [ 4. /3:/ Pacius cent, 2. ewmwaqbq/ e s /ﬁ’/ﬁr?f:f
de except. part.3.cap.8.1.20.Dn. H Hahn. adVVefenb. b. n. 1o. Ali-
terhanc rem exponit Guilielmaus Fornerins lih. 2. Selettion. ¢ 12.
objici nempe folummodo pofle retentionem,n commodato
gatione 1mp en/arum,ia ipfmn' commodatum’  qvod, petitur
fa&arnmnon gutent pratextu alterius debiti.Sed. ut videtur
incongrué. Aliter Jac. Cuyac.lzh.9.0bf. 37. qvi pro commoda-
tum in 4./, 1z, commcnda*um Imit &illamlegemyad tit. de-
pofitt pewnele putat - qyem [eqvitur Petr. J_);/fz;.f ad l.nlt.§.
ult. n.s. [Feommodat. Se d omnigm exemplarmm fidem refi{te-
re huja conciliationi dicit Forneriusd. loc, Aliter Trentler. vol.

&s’ﬂ 20. M'Jf /H ‘5. 1"*a,mp~...trﬂcn.fnnd Z sz ¢ Cammad dﬁ'

(tLbI._OI hqvu_lu*pc verb.pratextu ; qvod {ibi nonimproba-

bilevideti, ait Palent. Riemer decad 9. illnftr. 9g.49. 8. Zﬂﬁ/ﬁ’f/ﬁ?

l215C. ar'fpﬂfz“ {2 ﬂé’c vtraord.crim Aliter Bachaov. am]zzm cztat,
loc, Treutler. qvi dicit conftitutionem ad./. zir. efle priorum

En PP quo tempeore, utig;nulla cmwmod..f.t(}ohm_lpoutaf

compenfatiosfed reliftit Bachovio, qvod Juftinianus omma
fua fecit, & qvod Compohtoreqnoihof;,,oﬁlrantiztfneuuﬁl-
bilis ar guere (icnecefle. Aliter Coppel. tr. b, c.7.n. 26. qwxmer
retentionem &compenfdtlonefn diftingvit, qvomodo fere
&/I{zrm BE!‘!J(::.; F&*’r‘f >4 Cﬁﬂﬁ'[ ' /> f_j qT "ﬂ ﬁiﬁttﬂtlﬁll‘l &~
men improbat Cafpar. Schiffer dfcr%ﬁf adiFabr,1.tr.10.9.3.0 Rie-
aer.d.loc. Diflentiunt ’ltilLiIPt’r"ﬁ rext. linlt. fa wé Cramen.

swdfcept.ad Inft, aifp. a1.th.do. (Qaé,H;zrpr.ﬁdSS 30, Inft.deatl. n.
37 ubl

hietiam fb?eL ..Ld':i.':tfrm‘ata Cef, Achidles decif. 26. Diodor. Tod-
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gr.ubi&itajure \Wurtenbergico cautum efferefert. Pland
non reée ftatuir Chriffian, Krembergh.in comment. add.§. ze.
Inft.de atl.n.41.& fegq.qvilate difpurat,qvod in commodato,
{1 refitutio ejus 1n {pecie peratur,non locus (it compenfatio-
nt, aliud {1 ad interefle vel zftimationem agatur autumans,
cum de priorinemo dubitet,{ed faltem de pofteriori, prius
enim non ¢0 non admiflum, gvod fingulare qvid habeat a-
&0 commodati,prz aliis, fed qvia fpecier ad {peciem,vel ad
gvantitatem,nulla compenfatio #z fapr,

I'u.20. Utl nec repetitionem dotis. fac.las. 5.1.1.66.§. 1.

f-folut. matrim.cam yulgatum fit L ansc. 5. tacear C. derei #-

xor.att. deretentione & qvidem fpecierum logvi: wide Ul-
pian.tit. 6.8.6. Sebaft. Medices tr.5.p.1. 4. 17.1atisfimé Cardi-
nal. Tufchum towr. 1 praltic. concl.concl.y90.n.5. € mult. feqq.
Tr.21. Fit autem hodie compenfatio in omnibus a&io-
nibus,ex eo tempore,qvo primum objici potuit,ipfo jure, £
wir. C.h.t.Olim fiqvidem in bonz fidei judiciis folum,ipfoju-
refiebat compenfatio 5. z0. Inff. de aft. infiriétijuris autent,
oppefitadolimaliexceptione, induxifle eam putaturM.An-
conius 4. §.30. fed mox prudentibus placuit,eam & in fri&i
juris judiciis,ipfo jure admittendam /. 21.ff.h.t.qvod & Ale-
xander Severus /. 1. fil.2.1.6.C. b. & demim Jufltin, nofter
¢nl.fin.Ch.comprobarunt; Ratio autem cur in {ri&ijuris
judicits,olim admifla haud fuerit,ad diverfitates formulari,
& mutnas petitiones coram eodem judice expediendas,
L.11.§.1. ffde jurssd.cum fimil. que camulat Gotzofred. inl. 2. G.
ver.amotar. vulgo retercur: vide Arumenm exerc. ad Inft. 16,
th. 7.Czjﬂf.lib.g.abﬁé.C"appel.c.7.ﬁ.4.tr.b.aa‘de omninoQsvvald.
Hilligernm indifcept.de bone fidei judiciss. quaratione veroex
di&is inferatur .c01n.1a611ratioxlé,usq; ad D. Marcum {triiju-
risfuifie ab eoq; bonz fidei fa&a,ut infert Georg. Bar[champ.
snradic.clanful.cap. g, n.51, ego fané non capio. Juitinianus
€rgo qvoad hancrem nihil novi ind uxit, {ed {"o-],u.m._}_prfm 11
lege {anxit, ut & inrealibus a&ionibus,compenfationi effet
locus Dowell, liv.16.6.15. Cujac. d.1.65 sn recitar.ad Cod. b.r .1t €9

Pﬂ?‘ﬂ-




pore hincinde con currentium [ummarum utring; debicarum,
liberationem conringere & obligationé perimi, vide Bachov,
de atbion, difp.8.0h. 23 effeCtushujus rei & differentia inter jus
verus & antiqvum eft,qvod hodie dum 1pfo jure fit compen-
{atio, pars ipfa obligationis,ftatim videatur perempta,ita ut
qvitotum petit,plus petere vi deatur jxxt§ .23 . Inft.de afk. qvod
non eft fi per doli exceptionem compenfationem inducere
neceflum; efficax enim & juftatunc qvidem de jure Civilr a~
&io, fed per exceptionem demum inutilis redaitur yzx2. §. 1.
Inff.de excepr. & itanon differtjus novum a veteri,qvod anti-
qvitus folenniter opponenda erat doli exceptio,hodie vera
(ufficiat,qvibuscunqve verbis,compenfationem judici ignifi~
care,uti putat Gonal. Svarer.de Pa?. in prax.jecul. & Ecclef,
tom.3.c4p. 7. f.12.n.31. Exdicus fimul intelligitur, verbaipf{i
jus,in hac materia,nec jurt Prztorio,ut ahdssnl.1. 8. ale.ff. de
Juperfic.vide Hillig lib.1.4d Donell. cap. 8. lst. 1. necjudicio,op-
pouni Cappel. tr. b. fupr.d. loc. Porro,cum ip{ojure fine fatto
hominis,dicimus fieri compenfationem, intelligere 1d ita de-
bemus,ut verum fit;qvoad rpfinsindu&ionem neutiqvam ve-
ro,ejus exfecutionem,ut enim effeGum fuum confeqvatnr; o-

mnind in judicio alleganda eft,cum & arbitrarinm fit, eduti
. 2.ibi paratuseft compenfare 5. ibt velit compenfare, /e,

§.2.013. 1. pen. ff-h. necenim de ea divinare potuit judex; rg.

7.C.ad SCt.Vell.eleg. Bachovinnot. ad PVelenb,ff. . fac.t. ro. .
gue in frand.cred.l. 26.[f.ad ] Falcid. aade. Guid, Panciroll. conf.
131.02.35. &% vide hacdeve Arumanm ad ff. exerc. 10, . 8. ubriis

gvz hic objici {olent,{atistacit.

Tu.22. Allegaripoterit hzc exceptioscoram onini judice,
qvi caulz cognitionem habet , ar¢./.5.C. h. qvod &verum de
delegato,argd.1.69 3. ff.deoffic.quis coi mand. yures.addecap pra-
dentiam ¥ fexta X.de :‘?_ﬁfﬁ'.-df{fg* qvod & mn arbftro,proccdcre
putam usseext.effsnlsz, g.penf. ﬁfmzz’JJerc:fCapp.-rr.fh. C.GN.2s

Tu.23, Etopponisin qvivislitis parte,tim ante, qvam poit,
litis conteftationem,Z & h.r.imo & inipfa executione rerju-
dicatx, l.2. C.h. Moller.adConft. Elet. 8. p, 1.num. 8.ctlam
55 B mn

paratit.C. ibid Iplo antemjure fier,hic idem efle putamus,ae
vi & poteftate legisipfius,citra fa&um hominis, 4 primo rem-
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in Facundai"n{'%antia,; Grido Pﬂpa deci/. G:«*drz'amzpof._fdz .2
TH.24. Intra qvod tempus autem,p robanda 1t hac exces
ptio,fi qvaratur,tutius eft refpondere, hocjudici debereefle
arbitrariumsarg. l.uli. sbi poffet judici C. h.l.105. |f. de folut. Jac,
Menoch.de arbity.jnd. g, cent.1.9.14.n.5. al1as{ententias re-
fert & examinat, Perr. Gilken.tr.deimpenfis part.s.c.2, Matth;
Berlich. part.1.concl.23.n.5. & feqq. Vide & Ludovic. Gilbanrfen
fnarbor, judic.cap.6,part. 1.6, 9. qvi poft Bartol. ioctempus,
ducrum menfium {patio,circumicribit. Plane, hzc apud nos,
contra inftrumentum gvarentigiatum oppofita,im continens=
ti,i.¢. intra fex feptimanas & tres dies, probanda eft, Marth,
Coler. de proceff. executsv.part. 4.¢.2.n.19.& qvidem , ex(olis

m{trumentis;vel confesfione patftfsjuon per teltes,incoin pa-

rabilis noftrr zvi JCtus Carpov.sn Conft. Eleft.8.part 1, def.14.
multo minus fuper hac,juramentumareo,aétor: deferri pot-

jﬂ'—ﬁ. '.' Moo

erit,Dn. Carpov.d.loc. def i5. Reinbard. Rofa ad Moller. part.i. "

conft. 8., 11.unde, necreus,ad eam oftendendam,petere pot=

erit cditionem librorum a&oris; Flamm, Chartar. decif.tot,

Gen. 033 Pﬁ’?' tof; . | ;
Ta.25. Ut litinm maltitudo precaveatuf, ttq; potius How
{olvamus,qvam folutum repetamus,& ut zqvalitas fervetur;

inter civessrecepta efle compenfationé, [upr.t h.6, altruximus,

Th. 26. Principalis compenfationis effectus eft, ut vim {o-
lutionis habeat,/.19.ff. de liber. canf. l. 4.C. h.t.15.[]. vem vat. ha<
ber,non folum jure communi,fed etiam Jure Saxonico, Conf?.
$.pare.1.unde ftatutum de {olutione concepti,& hanc foluri
admittens,compenfationénen e:ccludit,F!am_._C’/m:{mr. decif;
27.ubiid,in ftatutoGenuenfi exemplificat : & ficuti{folutionéy
ita compenfationem in graviorem caufam,imputati debere;
VEris e{’c}Srep!g.Gmn'M. 0.2, decif 224.#. 25, d;ﬁ‘gptqt_ foren/:
& fic usqs ad concarrentem {fummam compenfando,qvis ples
nisfime liberatur, f.¢. C.bit. camfimil.in tantum,ut {1 fakiers
rore folviflet qvod compenfari poterat, condicione indebiti
repetat, /,70. 0. 1.fFh. L.z0. ff.de condilt. indeb. vide Coppel. tr b

c.10. 2.5, & penfarione fa&a,pro pignore,qvod actor pro de=

bito habebat, debitor pignoratitiam movere poteft actioné
1,12.C. b.t. Tyndar, art: 10, effeck. 11. Non [olum ¢tiam, hzc libes
: ' : FAtiO



ratio procedit,qvoad capitale,fed etiam qvoad nfurds, qvo-
cunas; mre demum 1lle debeat’itur;, [.4.C.bh.¢t etfidebitum ab
una parte faltem,& non utring; vlurarium, /.11 7. b.t.l. 5.C. eo-
dem. imo;qvoadiqvoscung; morz efteGiis, & accesfiones,Cop-
pel.de compen|-cap.8.n.9.& 1. Reliqva huc pertinentid, defu-
mecx T.'yﬂdgzm art.:10.tr. h. fféﬁﬂ.ﬁfé’dﬁéi.pﬁ?t. 2.9,31. tr. IJ.,,

TH.27. Sed num reus, opponens exceptiohem compen-
{ationis, fateturfe debitoremefle? Ita omnino dicendurn;
cum compenfationis verbum ipfum, hutuum debitum pre-
fupponat, .1, f:h.¢. & qviaimposiibile, relatim dbsq; corre-
lato, reverdcxiftere: vide Everhard, in loc.leg. loc. arelatss,
Non obftatLg. ff. deexcepr. alind enim eft intentio actoris;
alind elt ipfum faGum, ex qvo .intentio ptocedit, non fate=
tur reus fic exeipiens,intentionem a&oris, qvz eftutconde-
fhneturipfe in fammam petitam, (ed potius fiegat propter
compenfationem objedtam, licet ipfuin fa&um,fe nempe des
bere,fateatur,ex qvo alias cofidemnatto ad {(olvendum,{1t mu=
tuum debitum non adeflet,feqveretur eleg. Ant. Merenda. lib.
§.Contra ’{fie?j? Jur.cap.46. #bi plures rationés adast. Anthor. dé=~
cifion. Rot. Gennen. de Mercatura decif. 213. . ;. Diflent. An-
dreas Fachinaus [ib.11. controver/.cap. 6. Aliter tefolvit; Donell,
ad l.i.C. zfc?p:-*of?c-u'. 7. 5. Coppel.tr. hic cap.8.n.27.8 [e4q. qvl,
tum demum fateri debitum compenfare paratim, volunt, fi .
{fimpliciter exceptionem hanc obiciat, feciis fi conditionals= f |
ter forfitanita; (i debeo,comperifare pofluni; cam condirio |
nihil ponatinefle, [ s f.fiquis omi[]. canfteffam. qv fentens
tiasin praxi haud dubie tutisfima.Adde ad Hancrém, profuna
dz erudirionis & fubtilitatis JCtum Geory. FrantZkinem 13b. 2,
var.refal. refol. 18, per tor. | £ S

Tu.28. EffeGum cothpenfatio non {ortittir,f1 mtetceflerit
pactum de non petendo, Lis. ffremint. hab.vel renuntiatio;
/,29.C.depact. cam {pecialiter compenfatio refpiciat favoremt
fenuntiantis E.peteap 30. X. de teff: & trad. Rob. Marapthé
part.2. [pecils amv.n. 39. Diflentiunt AMaith. de Afflictis decif. 121, i
w. fin. qvi huic renuficiari noil pofle contendit,cogvod renuns i
tiatio,eflct contra borios mores, cum inzqvalitatem mduce-
tet, Seraphin, de Seraphin. de privileg.juram privit, 74, #:35. EG;

qvod
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gvod defenfionem in fe habeat , eni renuntiari non posiit
qvod idem eft f1 hec oppofita qvidem fit,fed 4 judice reje@a,
l.7.§1.04.h.t. qvod qvando dicatur faGum, declarat laté,
Cardinal, Tufchustom.i.concl. 494.8 (iqvidem tacite,ia contra-
rio judicio {nper ea agi poterit, ut loqvitar Hlpian, inl.5. 5, 2.
denegor. geft. Si veropolt examinationem, qvafi {cificetnon
exiltente debito,reprobata fuerint penfationes,ad eas nullus
datur regrefius,ne novo qvidem judicio, obftas enim tuncrei
judicatz exceptio.d.l.s.8d, l.7. Vide eleg. ut omnia,hzc per-
traQtantem, & judicem, utcautus it,hacinrefi pronunciare
debeat,admonentem , Magnif. Dn., Carp?.refponf. eletloral. 4.
lib.2.9 part.1.conlt. 8. def. 5. Jurvpr. Forenf.
TH.29, Nonautem reQe fentire putamus,Accurfium 7z /.
~ fn.verp. convictus Ch.r, & ejus {eqvacem Sebaft. Medices part,
2. g.ult.n. 0. aflerentes debitorem, qviprius debitum nega-
vit,& poftea deed conviGus eft,compenfarionem opponere
non pofle, tum qvod nullibihocinjure expreflum fit, tom
qvod compeniatio maxime favorabilis, tumetiam qvod hic
convictus haud dubic folvere posfit, E. & compenfare per /. £.
I gui potior.in pignor.cume fimil. | |
Tu.30. Accedunt ad naturam compenfationis reconven-
t10,8¢0aft Medices.part,2.9.1. n.16.de qvavidendus Petr, Ho-
lignatus tr.de eadem. & alii plures. Collatio bonorum, Sebaft.
Medices.d.tr.p.1.9.15.de qvavide rr. Georg, Ad. Brunners: V-
talusSaporate& aliorn,qvos cumulatBrunner.d.tr.infin Reten-
t10,4.23.ff.de condsllindeb. | ult. g a.ff.de jur.delsh. & hicutiqvé
pofle,qvinon poteft compenfare, vulgo arbitrantur, Ay».
Cravettaconf.128. n.2. Brunnor. a Solein loc. com.tom. 2. Verb.
retentio. Vide de hac Dz Bened. Carp?. decif. €6, part. 1.

Et hzc de {ubtilisfima, & intricata compenfationum materia, qve fané
eft deapicibus juris, & qvam aures in capacesnon mtelligunt, ut de pun-
-&o qvodam,exipfa defumpro, Angelus, referente Hivrony. Maviliane de-
¢if; Parmens. 31. n. 7. feripfit, hic vice dixiffe fufficiat, eaqve defunt, ex
Authoribus qvitrattacibns fpecialibus,eam illufirarunt ut Tyndaro, Se-
baftiano Medices.Johanne Borcholto,Leonardo Coppelio, Jacobo M-
frertio, &c.ut & ns,qvipasfim hic a nobis, aHEgati fuerunt,aliisqve fup-
pleripoterunt,'DEO autem, Ter. Opt, Max, fit laus,honor, & glo- ""
ria, inomniafecula, : |
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