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SERENISSIMO & POTENTISSIMO
e PRINCIPI ac DOMINO,

DN-LUDOVICO V.

HASSIE LANDGRAVIO,
PRINCIPI HIRSFELDIZE,COMIT] IN
CATIMELIBOCO,DECIA, ZIEGENHAINANIDA,
SCHAUMBURGO, YSENBURGO ET
BUDINGIA, &c, &c.

_ PRINCIPI PIO, JUSTO,FELICL,

SAPIENTI, MAGNANIMO,INCLYTO,
PATRIZE PATRI SUMMO OPTIMO,

DOMINOMCLEMENTISIMO

Vitam longzvam, :
Domum fortunatam,
Regimen tranquillum,

* Populum fidelem,
Pacemperennantem

Submffiffime vovens

Difputationem hanc Gradualem debita Pieeatis &
Gratitudinis ergd

Humilime fonfecra

Autor,
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ERENIS‘SIME AC
POTENTISSIME

PRINCEPS,

DOMINE CLEMENTISSIME.

)

Onum PRINCIPEM ( juxts Magm illizn
Monarthe Perfarum Regis C}w effatum) a bono
Qpatrenihildifferrejampridemin SERENITATE
Sa ¥ ESTR A, utpote moderno Patria noflre Patre
& optzma tanto cumamoris nexu fideles experimur
.g Catts, uzexindeindevotam BONITATIS VE-
R RO STRAE wenerationem rapiamur. . 12a videlices
Com beratm ac ﬁzpmmbm comparatum Principibus Eorumque fubdi
sisefp, ut, ﬁ'mbz inillis paternacrga [uos Bonstaseminet, bi vicifGm,
prereciprocoinillos amore , quafiextrafe conflituts mbz/ gusdanims
affectumdeclaret, intentatumrelinguant.  Hocfazis tﬂepoterat anda-

(Y l;mcDedmmm meapifipiainfuper beneficiornmin Parentem meum:
(wererri-




H(0)%

(weterrimum SERENITATLS VESTR A& Minifirum) ejusque fa-
miliam CLEMENTISSIME collatornm memoria, ad wajorens
SERENISSIMI VESTRI Numinis cwlttom, Fimularer.

. ddipfumenimeff,cur SERE NITATI PESTRE nosmet noffra.
gue gmniafacramento guodam devoverinsus, cgoque aliquem faltemin
debitegratitudinis teffimonium, devotiffimi mei animi conatum( fbu-
diorum [eilices meorum primitias hafce) ad SERENITATIS VESTR A&
pedes bumilimé deponam, wontante quidemclaritatis, ur CAugn/tum
SERENITATIS VESTRE confpectum fubire mereatur, nifi pro
CLEMENTI £ VESTRE fiducia, benignus eiphabus affulferiz.

Admittat igitur, Optime PRINCEPS, SERENITAS PESTRA
religiofifsimum ipfius cultorem , & [erens froute fubjectifSimi [pecimen
eultis accipiar v ,

Augebit id eximie BONITATIS VESTRAE famam , meqne
preconem ejus indefe/fum conflitner. =

Deus T.0. M. SERENITATE M PESTRAM cum tnclyta fami-
lia ab omnibus acerbioris fortune infultibus potenter proregat, inco-

lumem atornim [ofpiter, & fempiternifelicizate forentems fine fine con-
fervet atque beer!

SERENITATIS VESTRAE
Dawtiyihm ac ﬁbjt’ﬁiﬁ{n“y

Clieps.

. Johann-lonas Mylius.




VD cradic Iuliannsinl.7s ff de lndie. Elu-
? deretur autem maxime, {1 pro facili-

= ‘S tate cujusque 1ud|ccm > qui bafis &

; fundamentum Judiciiiz c.forus 10.%, .
4.1 dicitursrecufareliceret, Omnino enimf{eculo
hoc nonminus litigiofo quammalitiofo uti Fentur. de
Valent.in Parthen litigioffibr.x. ¢.1. n.10. loquitur,co li-
tigantium cxcrcvitgalumnia, ut inter infinita tempo-
ris fumtuumque dispendia, cum caufz fuz diffidere,
ac exitum haud exoptabilem timere coeperint, levi
pratenfafulpicione, fzpe adverfarium addiverfa tri-
bunalia, maximo cum Judicisrecufatifamz dispendio
agitare non vereantur, : ; & L

Cujusmaterizfrequentem in Judiciishodiernis

ufum pauloaltius confiderans, dignavifaeft,cuiargu-
mentiloco tempusacftudium qualecunqueimpende-
~rem acdicarem, CujiDeusafliftar. °

CAP.L

|

J
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CAPUT L

‘Definitionem Nominalem& Rea-
lemexhibens,

§. I.
I Um eruditionis principium juxta Socratis
o) effatum verborum intelligentia fit , &
N\, cognitio terminorum inipfius reinotitiam
24\ 1108 perducat, Dn. Tabor.part. Element. p.3.
g RV [ett. 4. the[1. in explicar. nec fine diligenti
A \ eorum evolutione & confideratione eamy
Yy vix aflequamur.Tgitur & mihide hicmate-
© < “e=AUS==" ria agenti invocum derivationem & variag
ﬁgn_lﬁcatx?nes inquirere necefle ; & prior quidem terminorum,
-potiorvero rerum habendaratioerit, Argumenti autem noftri
sripartiti fignificatio latina 3 Juridicanon diffat, fiquidemreca-
{:tjko nomen Verbalearecnfo deducitur,compofitum ex particu.
¢, quz nonnifi compofitareperitur, (alv.Lexic.luridin voc,

Re,&verbo Cufo quod frequentati ftiCud
Recufo,id.z‘nwch;:ﬁ' quentativam eftACudo,undeaccufo,

§. 11,

i Synonyma quz confiderandaveniunt, fant, reficeresCicere,
l:'br.'z-Orat'.m Verr,exclamare: quz ufitatarecufationis verbaan-
tiquitus fuiffe;tefatur Plmiusin Panegyrio quandadicit;Sors &
ur.m]udlce@ aflignanlicetrejicere;licetexclamare,hune nolo,ti-
midus elt, Sic refutare, Novell 53.¢ap. 3.repudiare,, ead. Novell,
P3G Y
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& 1IE

Homonymiam £.48. ff, Mandat. exhibet, & hicratione ac-
cufationiopponitur, ita 7 .16.§.10.4d SC. Trebellin hzres hare-
ditatem recufare dicitur, & oblatum Juramentum recnfare Vi~
col.prateff judic.c.41. 5. Similibus quoque ejusmodiactibus ubi
fidesalicujus fufpecta habetur, accommodari poteft, ut cum te-
ftis fulpeuseft, dicitur recufari,rejici, Hillig.in Donell.enucleass
lebr,17.0.25 .

§. IV.

Secundivocabuliinveftigatio pertotum fergjus diffufare-
peritur, Judex enimajudicando,utpote potiffima officii fui pat-
te ob quam cztera omnianomen fuum habene, dicitur .1, ff. de
Jurisd. Ubi profcientia Jurisantiqui & utilitate fequentium hic
addere libet, circahancnotionem tria olim diftinguenda fuiffe
tempora. Antiquiffimo enim fummus Magiftratus Romz dice-
batur Judex & Prator, Liv.libr.3.¢5 (16.de LL . libr.3. Poftea Ju-
dicis vocabulumiistantum attributum,qui caufas in Judicio tra-
¢abant, quique plerumque erant privati,& ita Magiftratus a Ju-
dicibusdiftinguuntur L2 ffide R, 1.. Taadem fub Imperatoribus
vox hzc,tam Magiftratum quam Judices fignare coepit, Stranch,
Exercit. Inftin. Diff.21.thef. 2. 8 fic pofteriori modo fumitur vel
propric, pro ipfis Magiﬂr?tibus utisn L. ffide lndsc quivel Jure
‘Magiftratus vel ex fpecialilegis conceffione caufz cognitionem
habent , unde omnem ordinariam Jurisdi@ionem z{timandam
eflc dicit Vmm. proceeff, Indsc. difp.1.thef.6.n.38, vel impropri¢ &
fecundum veterem procedendi morem pro datisa Magiftratu,
inter quosnoslevis cftdifferentia,vid Colleg Iur.Argentor.adtit,
de Iudic.the[.6 4. Hillig.ad Donell.libr17.¢.6.41.5.8¢ paflim.dati,
1.3 fFde Inrssd.|.judex 4.6 ff. de Iudic. tor.2it. (uquipro fiea lurisd.ju

" dic.interdum fpeciales L final. ff. de offic. prator.l,5, Prafes. ff.de offic
prefid. Pedane, tot.tit (+ de pedan. Indic.lspennlt.circ.fn. (A pall.
" Hincdifcrimen orzaminter officium jus dicentis, quod Jurisdi-
Gioniseft, cuipoteftasexequendicoharet,luls ffide offic.ejuscus
mandat eft:lurisd, & officium Judicis,quod nudenotionis caufe
 cagnitionis, &fententix dicendz poteftate circam feriptumd's.
Las.Lss. ffde Indsc. 1 518
§.V.Ve-




§.. V.

‘

Verum mutationesImperiiR omani & motes, multas con-

fufiones, Juri civiliincognitas pepererunt, non tantum ratione
univer(i, fed & partium, cum fingularum partium Principes
fibi ipfis providerint,toti verd & univerfo lmperio Imperator
8 Status. Vaelt.defudic.libr.1.0.4.1.48.& fic antiquatis cjufmodi
Juribus &Jurisdi®ione Patrimoniali e &a Vinn.de uris.c.xo.
n.3.Gerbard. Feltm. Trat, de fureinre €ap. 22.7.40.cum ipfc_]'u-
dex, cuid Toparcha feu Domino territorii pattimonialem Ju-
risdiGionem habenti,]udicnndi poteftasconcefls,de omni con<
trover(iaipfe judicare tencatur,neque alii(nifi paucis cafibus ex-
ceptis) hoc munusdemandare poflit. .. 2. (depedan, Fudicib.co
, verbo hodie cun@&i veniunt, quibus Judicandi poteftas five Ju-
risdiGionis, five Imperii, five etiam notionis vi aut ex {pecia-
liconcefione dataeft Rubric, C.de tnrisd.omn,lud,l.9o.ff.de V.S

§. VI

Sulpe&ivox nomen participiale verbi fufpicor,& eandem
cum latinis retinet fignificationem, Cujus fufpicionis triplicem
in jure ufireperiri notat. #ehner.in [upplement. frﬁtﬂ. adobferv.
I, Cumdcbitores zrialieno obnoxii fugam meditantur, ne car-
ceri mancipentur,& hzc fugz [ufpicioeft; de qua vid. (arpz.de-
ﬁn.formﬁp.x.canﬁ.z8.def.7.n.;.II.Advcrfus]udices,cum religio-
nis {ue obliti,judicando nocent, quahujusloci eft.Iil. Exeo
nata quz tenditad ledendum publice & privatim, & hzcexma-~
lis moribus, vel indiciis occultz fraudis zQRimanda. Oldendorp.

¢l.7.art.t.quoreferti poffunt tutores & curatores fufpedti, .5."

fuﬂ)eﬂwlnﬂitm.deﬁt[])eﬂ.mmr.@' curarJtem ﬁxfpc&a hzreditas
i:34.fFd.condict, indebit.fufpeétz tabule L1, §.2.teftam.quem ad-
mod, aperiant, fufpeGafcripeura £, 24. Cdeprobat. alictamenac
hic,fenfu , nempe pro mala fide fumitursn /s, C. defurs ¢ fera,

corrupt.necinterelt, an fufpe&um facere , an poftulare dicatur,

promifeué enim in jure accipi apparctex L1.§. 6.4 38.4.07.
rincipffude (ufpect.tutor. o carat.
! §. VII, '

Ha&enus iis quz’ ad Nominalis definitionis cogni-
B tioncm




.

16.
, tionem faciunt utcunque explicatis,fequitur Realis , quam ita
sdefcribere placuit 5 Recufatio eff exceprio dilateria , qud fa-
s dex castera competens,propter juflas fufpicionss canfas [ubortas,ad
sinducendum Furis effectnm rejicitnr, Etnon tantum civilis ve-
rum & naturalis Juris Fundamente niti hanc exceptionem,ut-
pote favorabilem & in naturali zquitate & rationc fundatam,
Bachov.ad Trentl,vol. v, difpue.12 thefixn.lit H. Mav.pa.decifss.
communiter pragmatici (taruunt, per c.quodfufpeétiz.q.5. & cfle
fpeciem defenfionis. Mynficent 3.05(:83. Licetenim nullahacde
re humana lex fuiffet flatuta, tamen ratio ipfa facillimé often-
deret/eornm Judicia fugiendaac omnibus modis avertenda fo-
re, qui propter odium , inimicitiam,aliamve caufam fufpecti
habentur,aut tantam jufté credunturmaxime amiciac propen-
fi hifce, cum quibus litigatur d ¢ guod [ufpecti.3.q. 5 il. apets/fims
16. C.de fudic, nec quenqui cogi zquum ferre judicem, qui fi-
bi fit fufpectus,cum nimis rigidamac durum fit, dtali fufpeéto
fententiam expe@are (ovarruv.prathg. om2.c.26.4.2.

§. VIIL-

Unde fluere videtur Principem non pofle caufam exple-
nitudine poteftatis Judicifufpecto committere recufatione re-
mot3,quia defenfio, qua Juris naturz eft, L1, garff. i guadrup.
panper.fec. dicat.perid tolleretur Rom. confl 521, m. 6. fafon.inl.
apertiffimi6,C.de Indic.n.x7 Barbof de((lanfnl.ufis frequent.clanf.
131.72.8. Gualin. dedefenf veor.def. 1.6.19.n.5 quamvis cont arid
nonnullitueantur perl. 1.8, 4.ff. aguibus appell.non licer.argum,
a majori ducto, Principem, ficut appellationem , ita & recu-
fationem tollere poffed /. 1. 6, 4. dummodoin refcriptoremo-
veat omnem exceptionem recufationis , quia ininus gravare-
tur pars , cum tunc ipfi non defit remedium appellandi, quip-
pe perunius Juris remotionem, non ftatim alterum quoque
fublatum fit. Philipp. Franc.inc, 36.x.d¢ appell, d. Barbsfclanf,
20,730, ‘

§.1X.
Sed cum appofita hzc claufulaappellationi,non deea,quz
manifeftum gravameninducit, fed defrivola intelligatar, c. 47.
; x.de




x de appellat Farinac.q.10L.2, 111, Menoch, d. arbirr, judic. quaff,
cafi197.n.2.itactiam derecufatione fentienda Mynfing centnr. 3.
obferv.G3. Zanger.de except.p.2.c.4.m.12.quod Backoy dif; plicet,
ut fide frivola exceptione clanfulailla tantum intelligatur, & in
‘cujusvis Tudicis recufatione caufas juftas allegare quem opor-
teat,claufula illa nihilopcrans. prater jus commune fupervacua
& inutilis futura (it volum..difpwe X1l thefo12.lie.4.Et f?c ingra-
vioribus,caufis,quz ex manifefta fufpicione refult ant,hzc exce-
ptioubi excluderetur, irreparabile damnum inde reus fenfurus
eflc ct. Hippol.de Marfil in fing.292.Robert.Lancell tratl.de astentar.,
p-2.0.6.n33.8cacc. de appellig16. limie.1.2,18. &5 119.8 hac aded
veraefle, ut necPapa hanc exceptionem tollcre poflit, teftatur
Martin.de Caraz.trait.de princip. tom.16.9.385 fol.210.
: : MY 206
Divifionem exceptionis hujus refutationis Judicis, gene-

risnomenretinens quodattinet , cumin Judice minus habili &
idoneo fiat, duplicem interpretes facere folent , nunam verams ,
alteram guafi, illam opponiputantei , qui cceteris quidem pa-
ribusJudexeffe poffit. Sed nonin illa canfa,hancilli quiabfolu-
t¢Judex efle nequeat,fed vera nomérecufationis fibi quafipecu-
liare fecit,& cft Judicis fufpe@i, bec generis nomen retinet, &
ex tot caufis datur , quotcaulis quisa judicando arceri poteik.
Valtes.de fudiz.lihr.z.cq.n.xSl.

e CAPUT IL

- Perfonam Judicis recufandi continens.

r i bt
T autem {ciatur quinam _]ﬁd'iccs recufari poffint, & qua
Udrcaeorum perfonam obfervanda,fpe&andain primis ha-
bilitas,tum generalis, ut perfonafit apta, & non prohibeatur
efle ]udcx,aumatum,aut lege, autmoribus, tum [pecsalss; ut
in certa caufavel perfonanon prohibeatur ,ad quam pofterio-
rem inhabilitatem referri folet illa qua oritur ex fufpicione ,
per quam Judex parti fe {ufpe@um reddic, Rebrer.velstar, Aca-
dem 42 fe8b.3.n,5. Emericsd Rosbach.prove[]. Fudic tit.q.n57. Pe-
- B riculum




12’
Periculum enim eft, coram fufpe@o Judice litigare, ¢.cuminter
priorem. x. de except.maximé cum utyulgd dicifolets plus valeat
favor in Judice,quam legesin Codice. Undenonnifi Judex alias
competensrecufaripotelt Feltm.traél.de furam.perhorrefc.cap.2.
thef. 25, & Judici fulpe&o Jurisdi&io ipfo Jure competit, &id
quod gerit fubfiftit, nifirecufatus fuerit Rofenth, de Fend. cap.12.
concluf, 4un. 60. nec obftante alia generali incompetentiz ex-
ceptione,hanc darinotat Nicolas proce[]. lsdsc.c.22.n.1.
B TITES 4t
Sed, anindiftin&¢ omnes omning Judices recufari poffint,

difpiciendumeft; Et poffe quemcunque, qui quovis modo;vel
referendo,vel pronunciando, ladere potelt tradi: Pacian. trail,
de probationsbus libr.2.¢. 45.7.93, & quocunque,five Principalis’
{it five Procurator, Guaz.n. d.defenf.reor. defenf.1.cap. 19,1, 612
ita ntinkoc fpeciale mandatumrequiraturRebuff. d.recufar. art.
1.gloff" 1. n.1. wel. 3. nec enimProcurator aliquid agere potcft, per:
quod Dominus incidat in peenam,nifi ad'id fuerit fpecialiter;
conftitutus Caravit.rit, 265.7.25.multd minus quicquam in pre=;
judiciadDemini operabitur. fofeph, Lud concluf.30.n.50.quin po-
tius Procurator temeré Commiffariirecufationéin Camera pro-:
ponens,de fiio multam pendet. Ryland. de Commuff. p.1, libr.2..
¢.15.1.8. Grav. ad Gail.conclnf33.confid. 47,6, Veltertiusaliguis:
fi de Jurelfen Intereffe fuo docucrit;intervenire,& defufpicione
Judicis excipere potelt, Aafcard. de probat, vol.2.concl.g5 4. 1.4.
Robers.Lancellsr.d.artentatipr.cap.6. nyv. Gail, libr xobf33.1.7.
nontantum fi citatus fueritad judicium, fed etiam fultroadve-
neritGrav.ad Gail.concluf71.confid 1.m.2.nec obftat,quod regula-
riterin Judicem nulla fufpicio cadere debeat, Barbof. locupletar.
liby,9.cap.89. axiemat,14. & pro Judice ejusque proceflufemper
Jura prfamant.hi.C,d.Prad. & alissrebminar. cum hoc ceflet,
{i per faGum przfumtioni contrarium,in unius partis faverem
vel prajudicium procedat 6. confequente 7. de reflitutione [polia-
sor. Gaillibr.2.06(76.%.5. Certé quoad diftin@ionem Judicum
in ordinarios & delegatos fipra cap.zallatam inter JusCivile &
Canonigum non convenit,licet entm extra argumentum doéri-
nw.ag discipling Ecclefiaftica Jus fuvm foro cuique conftet,

' , ' Panr~
\




13 ;
Panrvieift. de Jurisd libr. v. c. ult.ns48. Tamen,cum in multis,
caufis,pralertim ialiquid alterq controverfumsaltero autem de-,
terminatum, jus certum etiaminaltero foro valeat, Gasl 2. 0bf,
v21. Canif. de dsffer. Far. civilis et (anan.non dubitandum,quinhic
* . quoque Juris Canonici difpofitioatteridenda it 4
§. 1L R :
QuodDelegatumattinct, dubio carerevidetur, cum utron
queset Civili et Canonicorecufari pofleper textus expreffiinl. 16,
¢t18.C. de Judic. et o.fufpicionsss.de officio ez poteftate fudicis deleg.
<. cum [pecialix. de appellat, vecufar. etvelat, « Marant. ordin. In-~
dic.p. 4.dlﬂ.f.ﬂ.40.Brum.‘em.ﬂdl‘l&C.de?ndic.et hoc extraomné
controverfia effeteltaturGarl lib, nobfs 33. licet fitDelegatusPrin-
' cipisebb. in ¢. fuper queftionums, quem verodeofficso deleg. nec
. differentiam faciendam efle inDelegato quoad unam caufam tan.
tum,vel ad univerfitatem cauflacum Bald, s 4. 1.16..C, de Iud..
e §. 1V, <
Communis Legiftarum fententiain Ordinario cft,intotum *
eum recufari non poffe, fed fi alicui partifufpe&usfit, fecundum
Auth. fiverocontigeritC. de ludie, Archi Epifcopus, aut alius pro-
bus et fpeQatze fidei vir Guilh. d. Cum, Bald, Iafon et Glof]. sn d, an-
thent.in wrboOrdinarium,adiungamr.Cnius differentiz ratio in
co ppﬁta‘cﬁcvidetur,quod inJudiceOrdinariointereffet publice
authoritatem ejusab hominis voluntatenon conyelli,prafertim,
cii cjus Turisdi&io conftituta effet le e,quodinJudiceDelegato
ceflat, utpote quilurisdiGionem ab Eomine {ibi mandatam five
delegatam habeat Gasl Jibr, 1. ob[.33. Vultej, de ludic. libr.2.¢.7.
7. 200.Et quamyis fententiam hane communem effe notent Py,
dec[.363.m.1. Schneid ad§.omnium Inftir.de all.n.26. (varrnv.pr..
quaft.c.26. Confilior. Marpurg vol3.confr.n.63.ab illatamen non-
nulli'recedere videntur , & praprimis id. (ovarrwv. d.loc, Donel,
. libraz.e.26. per generalitatem rationisin d./16,Cod.t.tum quod
Dd. nonpaucas admittant caufas per modum exceptionis,quis
bus intotum JudexOrdinarius recufetur Caftrenfiind. b 16, C.d.
Indic. Backov.ad Treutler. vol.x, DifpuratiiaahaaulitH, &1 off
de liberal.canfa cum enim nemini nifOrdinarioJudici permi(fum
Yuerit,de caufaRatus & liberali cognofc};rc L2, C.depedan. Fudic..

3 add..»
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add. Brannem. adbanc. 1, 1. JQus. autem Cajus.ind. | 9. recufa-
tionéin tali Judice admiferit,non dubitatur, guin de Ordinario
quoqueintelligesidum fic.

SR ke

Porrd snd.l. aperrif]. 16. cautum,ut omneslites fine fufpi-
cione fiant,quod jus,propter eandem rationem quoque inOr-
dinario ftatuendumefie, afferiz Richrer. velit. eAcad, 41..5.
Necobftare videtur.d.lo16. fi cum Umms.sn proceff. Judic. difp.1-
th.9.n.56. refpondere velimus > Juftinianii ad prepofiti conful-
tationem “refpondifle , idemque, propter legi adjeftam ratio-

- nem generalem, adOrdinarium extendendum effe.Nec N ovell.
86.cap.2 & inde defumta, Aush. fivero (.d.e. Non enim precisé
illilege Archi-Epiflcopus adjungi cavetur, fed in gratiam liti=
gantium adje@um,utalius affocietur, ne ob fufpicionem 4 pa-
trio folo recedere coganturvid. Gudelin.de lure Novif]. libr, 4.
cap.2.fol.186. & fic potiusconfilinm quam neceffitas (it, ac fen-
fus inde alternativus non fimplexconcipi debeat Recheer, d. L.
Umm d difp.thef.9.n. 56.Clarius ctiam colligitur ex N ovell. 53.
& cjus eAuthentic.offeratnr C. delitis conteftation. Ubi perle-
gem neminiJudicem affociari nifi petentt tradit. Gothofred, in

d.oAnth.lit Ve
§ VI

Cuipofterioriopinioni etiamadfcriberevideturjurisPon-
tificium peric.q.x.deforo compet.c. 61, x. deappella, quod ctiam
mores hodierni yutpote hoc cafu majore zquitate nitente,par-
tim etiam , quod pradia illa Iuris civilis difpofitio in praxi
foret difficilis , labores & fumtus multiplicaret, & nihilominus

Judices fufpetosin judicio relinquerct , notante Schrader. de
fend paz.Jeét.4 n.Go. fequanitur add. Gudelin. d. lure. Noviffimo
libr.g.c.2.foln86. Etlicetfecundum Juriscivilis difpofitionem,

fufpicionis vitium fanarividebatur, i Tudici {ufpeo alins ad-
jun&us fit,vix tamen credendum , remedium hoc tutd practi-

cari poffe,quin non potius illnd plané rejiciendi fitGomez..Leo-

nenf.decif-Hipan. 66.quamvis enim adjun&us detur, precave-

ritamen per eum  nequit, quod ex recofatione ad indignatio-

nem.& iracundiam non provocetur ille, qui propter fufpicio-
nem
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nem recufatuserat, cgnton. Acacius de Lipoll. Variar.vefolus.c.2,
per tor. Unde jufté adhuc timetur Capye.Latr. confult. 101, 7. 5.8
qualis fueritanimusin pracedentibus, colligitur in poftea ge-
rendis,tnterminis Larrea alleg. Fife.118.%.9.Hinc adjun&ionis u-
fum in defuetudinem abiifle traditur toms. s.f}mphorem.fol 291,
In Camera Imperiali etiam pradicatur,ut fiquis Juramenti per-
horrefentiz praftet, Proceflus ei decernantur in przjudicium
O rdinariz Jurisdi®ionis,& caufa, hie cora fufpe&o traétari de-
beas, plane ad aliud Tribunal avocatur. Tennag. de decernend,
proceffc.i3. Aliter plané Vultej. de judic. lsh. 2.¢.7. 7. 200. de héc'
controverfia {entit, ubi refere; Judicem Ordinarium recufari
quidem poffe, aliotamen fine & ‘effectu , nibil enim impedire
recufationem]udicisOrdinarii, quod non removeatur, cum a-
lind (it quarere an Judex recufari poffit# alindan a cognitione
removeridebeat ub; allegar. loc. latius viders poterst add, Colleg.
Furis Argentor.ibr,4.4 except.36.0r Bachov.ad Treutl V1, difpaz,
thefanlst. H,
' §. VII.,

Ufu Juris Civilisin Perfonis Judicum veteris Reipublicz
formz pertraato, disquirendum erit , quid noftris tempori-
bus inImperic Romano G rmanicoobtineat.Ad cujusmelio=
rem cognitionem feiendum, firmiffime ab appellationeadrecu-
fationem argumentari poffe Boer. decif 269, Giph.ad.L.16. C, de
Tndsc, Barbo[.loc.(smm.argum.lur.loc. 96. ita ut omnes ii Judices
ante ﬁ:ntentiam recufari poffint, A quibus poft fententiam ap-
pellari poteft CrefpdeValdanra. obf.9.q. 4. n.18. & ubi hac los

~cum non habeat, 1bi recufationem non admittendam cffe Sigss-—
mund.Scacc.de appell, 9:16.imit,x.1.7 .5 8.Schubhard.d eAuftreg.
66.n.211.  Unde in Imperio noftro Romano Germanicoin
Imperatore locum nonhabereinde patet; Quod cum fulpicio{e-
cundum praxin & generalem confuetudinem proponi debeat
coramSuperiore,Imperator autem non habeat fuperiorem. Re-
buff.sraélide appell.art.3.gloffa una n.8. ¢ Gy caput Imperii 4,B,
Carol. IV cap.2.L,9.ff.adl Rhod de jatt.Barbof locupl. in voc, Impe-
rator.c14.4xiom 3. hanc recufationé ceflare facile colligi poteriz

“Anfrer.sratlide recufin.. Grav, ad Gasl, obi33,n, §s eMenochius
(onfiby




16 ‘
Confil 94,952 quod etiam in Papa,propter candemjilris ratie~
nem obtinere,tradit Ruginell,traék. de appellar.é.2. §.2.n.9. Feltm.
de luransent.perhorrefc.e 16.thef.2, Imo in omnes Principes Re-
ges 8 Respublicas quibus Majeftas competit,8:fuperiorem hon
recognofcunt, in quibus przfumtio injuftitizceflat, extenden-
dum effe Pacian de probat, libr.2.c.45.n.94.his enimTuraImperid
compgtunt, Marthade Afflsct.decs(120.m. 6,
§. VIIL
Unde,cum iz Aurea Bulla Caroli1V. ¢ 11, EleGoribus pri-
vilegium de non appellando fit conceffum,non difficulcer con-
cludi poffet,propter Regulam fuperius allatam,cos multo minus
recufari pofie. Feltm.d.tralk de Jarament perhorrefc.c.16 7.14.N@
tamen diftin&2, led promifcué omnibuscenceffum eft hoc pri-
vilegium perverba. d. Anrea Bulle, & licet illud nonnullosnem=
pe Moguntinum, Trevirenfem, Colonienfem & Palatinum per
contrarium ufam & fpontaneam conventionem amifific rradant
. Schurffconf.2g. cent,3.m. 1. Andr. Knichenincomm. de Saxon-non
provacan. jur. verb.jus ¢.2.1.29.¢ [eqq.Be[old.n difenr( dz appel-
(at. 6.2, n,19. Gylmann. Toms.3.Symphor.fol.36.¢ alis:magis tamen
videtur,przdiGosEleGoresillud privilegivmnunquam amififfe,
{ed quandocunque placuerit, eoliberé uti poﬂe,adcb,utSubditis
fuisne ad Cameram Imperialem provacent,etiam Mandatis poe-
nalibus inhibere queant Limne.lsbro.3, lur, publ.c.2. n.70. quod
confirmari videtur ex eo,quod privilegium hoc denonappellan-
do dignitati Efectorali & familiz,nonautem certz petfonz con-
ceffum fit, & reale potiusquam perfonale judicandum Rumel.ad
eA.B.p 2 differt.a thef. 4. Privilegium autem Civitati, Ecclefiz
vel familiz conceflum , per non, ufum’ aut contrarium
adminiftcantium , nunquam amittitar, o. fignificafti. . fi dili-
genti x,de foro compeient. Mynfing. libr. 4. obferv.88. Nec obeile
poterit huic Ele@orum privilegio,quod nonhulli, & quidem
Moguatinus & Palatinus, facultatem 4 feappellandiad Came-
ram Imperialem ex benignitate permiferint, cum femper.per fa-
&am expreffam proteftationem id (ibi refervaverint, uti fatis cla-
ré patet ex iis qua aug der Mayneifehen und Pfatgifdhen Hoffe
S eviches. Oronung teadie Limna.3. Jurpublic.5.m7.676.9: n.SE.
: : inverb.

T
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inverb.git appellivens gefaceen/Unfee Churfiieticien Freyheie und
Beredytigett amitdoch gans unbegebé Infuper Ele&ores privile-
gia excepto Trevirenfi noviflimé renovari curaffe. tradit Blums:
adproceff.Gameraltit.4.6,thef:32.

5. IX.

ModerniImperii Judicia licet permulta fiat, refpeGu cau-
fz efticientis commodé in tres {pecies diftribuuntur, aut urcon-
ftituta & dependentiai folo Cafare,auti folis Statibus,autd Ce-
fare & Statibus fimulsMeré Cefarea vel Jus dicunt totiImperio,
vel certis tantummodo Circulis &Diftri&ibus,quz Particularia
vocari folent, Textor Receff. Imperis noviffimo difput.1.2hef. 23,
Prioris generis eft Aulicam Judicium per Kanferliche Reichse
Soffradyde cujus competeatia &modo procedendi vid.Spesdel,
vos Retcher Doffrahe Limna. Lur.Publlibr.9.c.4.c Ordinationems
ipfam bajus lndicis é)tcldw,boﬁmtbﬁ:Srbmmg Bercler.in fualNe-
titiaS,R.Imperis libr, 13.¢.4.Utrum autem hoc Judicium tanquam
fulpe@umrecufari poffit,videndum; Et cum ex perfona confti-
tuente nempe Imperatere ipfo zftimandum fit, Ordinas, Aul.
Ferdin 111, Imperat. in princsp. & titul. 1. in verbis Unfer Reidigs
Doff-Ratly deffen Dberfles Hauptund Ridyeer allein FWir und ¢in
ander Romifdyer Kayfer felbft ift1c nullam recufationem admitts
pofle ex co manifeftum videtur,propter dencgatam ab i appel-
!atlonem.Bcfold.drﬂmtat.udprcuj #dsc.c3.thef.3. Credidst enims

Princeps ait Arcadiusin f, un.g.r ff de offic prefei.prator. Eos, qui .

. 8bfingnlarens induftriam,exploratd eorums fide crgravitate,ad ejus
. officis ?4gnigndin¢m adbibentur, non aliter Judscatnros effe pro [a=
pientia ch lure dignitares /ue,quam ipfefare: jnd«'mmrm.ﬁnguli ta-
men Affeffores quin recufari poffint,nallum eft dubittm, Grev.ad

Gatl.ob[.33. n.7. Befold. de proce[ludic.c.3m3. Ubiautem plures
Afleflorumfufpe®i tucrint Felzws. sraf?. de luram perborrefesno-
tat, videndumg An totadhuc fint alit minime fafpe@i,quotad fi.
niendas litesadefle (ufficiant? Donee enim juftus numerus ma-
neat,nullam conquerendicaufam effe td.capi8.n.7. Quod fitor
fufpe@ifuerintut nec juftus numerus fuperfit? Certum eft ejus-
modi TribunalSummum recufari non pofle,ergd reje@is fulpe-
i C

&is,in




‘&is , ineorum locum alias idoneas perfonas fusrogandas effe
confilium prabet Mermlalibr.q.prax.civilair.4o.c.q..2:

§ X

Pofterioris generis Provincialia font Judicia, inter qua
Rotwilenfe eft,quod afolo Cafare dependet, & cujus formandi
atque conftituendifacultatem habet, ac folus per Commiffarios
illudvifitatarg. Rece[]. Imperis de annarg70. §.undnadyden de hoe
Judicio videWV ehner.voc RobweilifhHoff Bevict) Egusd. Ordi-
nat. Aulic.In quibusnotandum.quod abhujusmodi Judiciis Pro-
vincial bus excepto Herbipolitano,regulariter ad'Cameram ap-
pelletur, quamvis omiffo medic Judice Aulici Dicafterii con-
nexo,quod fingulareeft, Texror.d Receff noviff. difp.v.thef.90, re-
cipiuntur ctiam cjusmodi appellationcs 4 Proyincialibus Judi-
ciisSuevicisadDomum Auftriacam pertinentibus,{ed enixé con-
tradicentibus Auftriz Archi Ducibus,propter privilegia Caro-
1i V. Imperatoris Archi-Ducibus concefla vid. Auth, prajud,
apud Gylman.inverb, $andgeridyt,  Nonminus tamen conflar,d
Rotwilenfi Dicafterio ad Cameram Imperialem non tantum
licitum effeappellare, verum'ctiam plura exempla Przjudicio-
rum Cameralium apud.d. Gylmann. in verbo efictreldyrecepta-
rumin Camera appellationum, 3 Judiciis Czfareis per Sueviam
Provincialibus referuntur, prafertim in caufz Naffans contra
Rridiingende An,1572.10m.3. fol 309.aded, ut Cametam in con-
traria quafi poffeflione recipiendiappcllationes conftitutam ve-
lit Rofenkorb in praxiferenf. ¢.108.In cafibus autem,ubi propter
denegatam vel protractam Juftitiam,Nullitatem, Judicis recufae
tionem, velaliam ob caufam,citra appellationem,ad fuperiorem
devolviturJurisdiétio,abhoc RotwilenfiDicafterionon Came-
ra,{ed Imperator adeundus, quod eiintotoillo diftriGtu omnis
Turisdictio foli fit refervata, quoadappellationem énim, in qua
Cameracum eo concutrit, faltem jurirenunciafle videtur Wek-
ver.invoe Rothwellifdy Hoffaeridit) Panrmeifler deIurssdilibr, 2.,
#.7.1.61, renunciatio enim'eft ftri€tiTuris, que ftrictam,non ex-
tenfivam recipitinterpretationem N att. ¢onf. 78. n. 5. Falv. Pa-
sian,confo132,7.87, nec renunciatiounius remediiadaltcrius .r_cf-.

mi




s
miffionem porrigitar /. ﬁagn ;J(credrm C de Yure deliberand.
I

Imperialis Camerz Iudiqium,quod Imperatoris & Statuum
authoritateinftitutum, Lampadi.p.3. c.16.in Princip.ci m8.utfu-
fpe@umrecufarinon pofle, teftatur Blum, proﬂ{/]:[:zm:ral.tit.zs,
.1t Roding, pandeét.Camseral, libr.1.1it.3. §.4. cumnec ab eo ap-
pellari poffit C. Q. C. tir. 7.imd temeritatis incufandum effe;qui
Auguftifimum hoc judicium recufare prefumat Grev. ad Gasl,
concl.33.argum, 1., 6.Befold. Difput.ad procef] Iudic.c.3,thef;3. Et
licetaliquando tentatum fuerit 3 proteftantibus Gylmann.in woc.
exceptiones §.quot ¢ qusbus. Burgoldenf.difeur(.ad Infirument.pac.
p:2-dife.20.pag 255.1d tamen nullo effe@u faGum notat Gail.1.,
0b(.33. .41 Myn|.conf 24.dec.3, Atubide Affefloribus Camera-
libusut (ingulis qualtio verteretur, an unus vel plures reculari
poffint? Et caufam fufpicionis proponiIure licere,probaripote-
ritper caquzin Ord, Cameral.p.utit.22.6 ulr.habentar,ubiprovi-
fum, qnod Affefforibus fulpeis, caufz illius acta committinon
debeant Grev.alleg.log.n.7. ~

§. XII. :

Et cum minor qualitas in Commiffario quam ipfo [udice
requiratur, hinc in Commiffarioab Imperiali Camera Impetrato
fulpicionis allegatio valida eft Blum procef].Cameral.tit. 73.1.25.
~cumDelegato fimilis fit. Ruland.de Commiff. p.1libr.ie.29.714.
Schubbard.de Auftreg.c.6.n.135. Pluribus vers repudiatis,fiunus
tantumvinter illos idoneus & omni exceptione major reperiatur,
Parti a qua nominati fuére, olimperDecretum tempus praftitu-
tam fuit, ad nominsndosplures non fufpe&os cumiillo quiida-
neus repertusfuit, Sed quia hic ratione proceffus & probatio :
protrahcbantur,more hoc poftmodum antiquato & abrogate
conftitutum fuit ; Ut idoneus inventus folus deputetur, petenti
enim imputandum erit, quod pluresidoncos non nominaverit,
cum quilibet cos nominare tencatur, quorum unusquisque pee
fe folus Commiffionis negotio par effe queat. Roding.d. pandefy.
Cameraliblibr.3.tit14.§.19. Necminusad Vifitatores Camerz
hzc reculatio trahenda,per expreffaverba Recefl.Imperii Augy-

g ftani de
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fani deann.1550. 5. hd nadhdem fiegu elichien deraangenen vifi-
tationen.add. (onfil, Argentorativolnconf.291.57.
i st ho§r 26T -

* Obftarealiquando jurisdiétioni Summorum Imperii Iadi-
ciorum privilegium Auftregarum folet, quod, licet tantum dero-
getin prima inftantia, gravatus tamen 2b eodem ad Cameram
appellarepotelt.O.Cp.2.rir2.§.baranf - Schubhard de Auflreg.c. 6,
7,128, Mynf.centur. 4. 0b(.68, & lic quoque ex caufafufpicionis
contracundemIudicem excipere. Blum.tit.2.n,15.Grav.conclufs
33argsem.nag Schabh.ditrallc.6.n131
’ : ; §. XIV. '

Sic [iteinter Dominum & Vafallum, vef duos Vafallos or=
ta, Pares Curiz in totum recufari pofie communi Fendiffarum
opinione confirmatur.Rofenth.de Fzud.c12. coneluf 4.n.60. Sed
ne ob defe@um Iudicis caufz hoc modo indecifz remaneant
notandii; Dominorecufato, Pares Cutiz cognofcere, Schrader,
de Feud.p.1o.felt. € n.222.¢6 [eft.10.n.34. Garl.ob[24.n.3. Paribus
verorecufatis, adOrdinarium loci Iudicem aut electos Arbitros
deveniendum Puitej. de Fead, libr.2.¢. 2.n.37. Hartmann. Hars-

‘mann.de Fendiobf.21.8 quam diu feudalisTudex{upercft,ad Or-

dinarium irinon folere monet Rofenth, ¢.12,concl.q. .67 .mini-

" me autem de negotio principali cognofcunt Arbitri, fed de caufa

fulpicionis Rofenth.due.¢ concl 1.6,
§. XV. ;

1lla que 3 folis StatibusIudicia dependent,quarum confti-
eutiout fingulis , ob hodierno tempore cuique feré competen-
temlurisdiGionem Patrimonialem tribuitur, in Recéfl. Imperii
novifl.diftingnunturin Hohe und Ricder Serichte/qua verbanon
in ordine ad obje@aintelligenda videntur,quo fenfu ex Forinfu
Turisdi@ionem aliam Altam di¢ £ohe/aliam Baffam dic Niedere
Boremaffigheit dicimus, {ed refpe&u gradus , ut ab Inferioribus
ad Superiora illa Iudicia licitum fit provocare,vel querelam de-
ferre, Textor.ad b, Recel].difp.2.thef.2.8 hzc nonunjusejusdem-
que rationisfed varia effe,ex diverfaOrdinum Statunmque con-
ditione & yarictate appasebit,nec difficile crit perquirere,in qui-
busex-~

T :




- —

bus exceptio haclocumhabeat.Ne autem Subditi Statuum qui-
bus privilegium dé nonappellando aut {impliciter, ant fuly reftri-

&ione certz f[uming competityin caufis ejusmodijuris acuftie
tizcommodo excluderentur ,ipfis hodienum injun@um reperi-
tur, utfuajudicia probisac cruditis Aflcfforibus & Confiliariis
conltituantacvilitent, arg 4.8, ct. 20 16, Drasss Myler,sn notss
ad Rumelin.pag.284.v1d. Receff. Depurarronis Imper.de An1600.5.
dicwell aber. Unde Q, refultat an integra Collegia ; Senatusvel
Dicafteria, inquibus plures conjun &im funt in codem corpore,
reculari poffint? Cujus Q affirmativa patet ex c.quedfufpelii3.q.s.

vers.decsf269.m. 4. quam communem Dd. opinionem tcl%atgr
Gail.x.0bf.33 n.2.licetnon {equatur, modo adfitcaufa quziftain
univerfum,aut in iis fingulos fufpeGosreddat Mev.pa.decifs194s
#.2.quibus contrarium tenet Bald. 2 1.6 4.fF de condst. ¢ demon-
frat.ex €o,quod fraus prefumatur qui omnes Collegii Afleflo-
resrejicere velit Carpzou Iuftr. Deci. Saxon.82.n.4.nifiomnes
Afleflores effent {ufpe&i aut major pars corum,vel unus magna
authoritacis,cuialiinon audeant contradicere Memoch,dearbier.

© judic. quaf}, libr. 3. caf; 458. Ruland.a Valle confixg n. 12. & [eqq.

Zanger.de exceptionsh. p-2.¢.42.8.quamtamen exténfionem nec
theoriz nec praxi convepire dicit Pultef. de Iudss. libr.s. c, oM
208.additd diftin&ione inter Iudicia conflituta ab eo qui Supe-
rioremnon recognofcit, & illé’lq\ui recognofcit,utillo caluBaldi
fententialocum habeat, hoc vero,totum ctiat Senatum recnfari
pofle, mado juftus numerusnon fupetfir,quimoribus ad finien-
daslites defideratiir add, Sanchez..tom.2. libr, 6. confil.moral.c.8.
dnb.3.n.10. Nontamen admittendum cffe illum qui ¢ineg Fifrften

Gans!enoberxboﬂ'gerid)t fufpeQum dicere velit noftri temporis
JCtus Befold.sn 4:]}:u{.hdpmnﬂimp.g.rlufg.rradit.At fufpeo ca-

pite vel Przfide omniamembia quz {ub co funt cenferi tanquam

fulpeQaallegata,itantjudicando abftinere debeantPort.mmel,

libr.2.conf o1, quia Prafidentesin Confilio obtinent vices inftar
totius Collegii, Par.de Put.in tradt. de Synd. inverb. [ufpicio co-
lumn.4. Flsn. conf.2.4.col, 4o verf.item dicit Mafeard, de probar.
soncluf.952.2.33.v0l,2,Sic Principe recufato ¢jus quoque Confili-
arios recufari poffe notat Klock, vz, Cameral, relat 122, n.11. &
X2, Marant, p.Gide Appellatn,28,




§. XVI
Ethze quz de petfona Judicis dictafunt, non in Civi
libustantim , verum & Criminalibus caufis obfervari debere
Ofafe. Pedem decif. 1.& itaSenatum Judicafle refers, ibidem add,
Gome? tit.d delstt.c.x .46, Farinac.g.21.n 129, Si enim incaufis
Civilib?, in quibl}s foluthodo agitur dere pecuniaria,admittitur
recufatio,multd magisinC riminalib® ubi de vita agiturlal.Clar.
pratt.Crimin.g.43.nifi crimin fit notorium (rvale.de Brach, Reg.
p-3.n.325. Feder.deSen.Conf'93.m,7 Non autemAdyocatus Fifci u¢
fufpectus recufari potetit ab inquifito vel delinquente, per id
quod feveritis & durius in eum sgat & per quirat caufas crimi-
nis, cumejus muneri id injun&um fie, & publicéinterfit, de-
linquentes perquirere & punire,nifi gravisinter Adyocatum &
ipfum inimicitiaintervenit,tunced probatd, ipfum recufari pof
e, docet Larr.Allffat. Fifv.2. Pere3.adtst,Cde. Indic/n. 23, Nee
reconventus incodem Judicio Judicem Conventionis recufare
poterit, CarpYov.definit.forens.q.n.Confl.7. def. 3, Equiffimum
enim eft, urcujusin agendo A&orobfervat arbitrium,hunc &
contrafe Judicem ineodemnegotio effc patiatur.l14. C. defen-
tent. ¢ interlocut.omn. fudic, cum per conventionem in eundem
Judicem confenfiffe & approbafle videtur Dd.snl.1, C.de lurisd,
omn. Mdic. Anton. Eaber in Codlibgirit definit2g. .3,

CAPUT: L
De
Caufis recufationis agens.

§. L
NOn verd temeré adhoe remedium convolandi eft » quod

is,qui fufpectum Jadicem dicit, famam ejusdem oneret),
arg 110, C.qnand.provos.non eft neceff. lmsber, by Inflitut. forenf, .
49.it.f. Nequeenim vagari cum difcrimine alienz exiftimatio-
niscuiquam licet , fed certum & fpecialiter dicere Vlp. in £ 7.
prinesp.de Injur 118.ffide dol.mal, Proindecaufam fubeffe ne;e{-
: \ um




fum fic Zanger.de except.p. 2.CaP- 41118 Mev p. v decs[ 103.n.3 &
nboc Dd. quoad difpoﬁuoneju_rxngn.Oll{cx convenirevidentur
: percap.cum [peciali6r. c. f_i’ctmda requiris 4r§ tertso po_[}ulas.x.d‘
‘appellar.quam caufam unicam gempe fufpiciohem efle,que-ta-
men ex multis & variis caufis lnﬁ!rgatSpeanin tit.de recufar. ind.
§. 2.inprincip, lobann.cAndr.in add.in Spemlat'or,@- Hartman.
"Hartman.obferv.pratt.obfo.in princip. ‘ex eo enim folo fitrecu.
fatioJudicis quodJudex fitfofpe@us,proinde caufa fufpicioerie,
cuializ multz caufz fubordinatz funt » ex ‘quibus fufpicio ar-

guitur, quod tamen obfcurum yidetur Gothofred, adl.16. C. de ‘ 3
dudic lit. F. , =4

§. 11, e

 Yerum'de Jure Civili allegandam effe fufpicionem inge-
nere,& non neceflarium {peciatim canfas {ufpicionis al'egare ,
muI‘to minus probare, quod ex veteri Romanorum MOre Ore
tum duxiffe monet Cxjac. lib. 9.0bf23. attamen quia ex tamlata
dicentiarecufand; poterat,crefcente hominum malitid, oririoc-
€afio calamniandi,idcirco ex verofimili legum interpretationes
injon@um recufatori onus Sacramenti ad removendam fufpi-
cionem calumniz, & ira probationis vices fubeat, ut juret, fe .
Judicem non calumniose, fed quodreyera ﬁtfufpe&us,rcc.uére

& hoc pergloffam ind., apertsffimiinverbo recufare Aufrer. deve-
c#far.n3.Bachov,.adTrentler ol 1.dj, i

riquehzc quz deJureCiyili diéta fij
ﬁrmgenda,iq OrdinqrioverBJUtis Canonici difpofitionem fe-
quendamopinentyr Salicet, & lobay, Faber add.1,16. C. delud,
Honor.in Decres, adriz, deappell n, 84. & quamvishicinre nulla.
confonantia Juris - Ciyilis & Canonici adduci poffir, lices Do;
min. Vult. de ludic, liby. >, 6:7-. 217, id allaborare conetur per
sextinl.o. f.de liber, canf, quiatamen ufis & praxis Jus Caa
nonic. tanquam zquius hicin re probat. zeff. Gal. libr, 1, obf3z,
716, Mynfing.cent.3.0b[63.n.5 ab eo recedendumnon effe dicip
dMafcard.de probat.vol. 2.concluf g

54,8, Zanger deexceps, pra. |
apequn8,dav.p,degif 193146, : et

Cum
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Cum verd multa ac variz nec tamen Jure definitz fint
caufz,, non malejuftitiamac injuftitiam earum Judicis arbitrio
committendamefle docent.- (arpzov. Proceff.tit. 3. art. 4. n. 9f.
Joban, Honor.in‘Decret libra.tit.28.n.80. facob. Menoch.dearbitr,
Indic.quaft libr2.cent.2 c.isr.n.2. Atillud, ficutin czterisJuris
articulis,ita hic etiamregulandum eft ex arbitrio boniviri,qued
Interpp. certis quibusdam . caufis expreffis formare. conati
funt, per quasad fimiles vel graviores illatio fieri poffit Vulrej.
d.lsbr.2.0.7.n.713. Unde communiter traditur, Judicem poffecx
omnicaufa, perquam verifimiliter prefumitur inclinare in fa-
vorem alterius partis,recufari. Mafcard. deprobat. vol. 2. concluf.
954+ 7.30, &alidsquod caufa quateltem repellit A teftimonio
ferendo , multd magis fufficiat ad Judicem confutandum Ra-
grell.ad d116.C.delnd Crefp.deValdanr libr.1.0b[.9.9.8..62. Hil-
ligyin Donelll.1g.¢. 25.1ir. Q. cum faciliusfitinvenire Judicem
quam teftem. Rosbach procef.lud.tit. 4. n. 61 Nicol. procef] fad,
¢.22.n.4 & quandoque viGtoria totius negotii in unico tefte, ob
defeBum forté aliarum probationum, confiftat Gail.lib. 1.05.33.
n.10. caulzramen ejuimodijufiz, legitime,ac abomnicalu-
mnia alienz fine, alioqui, fi de evidenti calumnia:conftaret
non admittende, ut ne quidem ad ele@ionemArbitrorumve-
nire, Judex cogendus fi Pac,d.tract lib 2.cap.45.1.42.

7 VRS IVeeterid

Etnon erraffe videbitur, qui caufas illas ad duplicem re-
vocaverit fontem unde profluere foleant, amicitiam Aoris, &
inimiciriam Rei Richrer. velitacad. 41. [eét. 3.§ 5. Ritrersh. inex
pofit. Npvell p.g.c.6.n.8. lllaoritur velex affetione ad perfonam
welex affe@ione ad caufam, quamvis fingulas inde emanantes
& ab Interpp. congeftas hic recenfere “nobis integrum non
fit, quarum quadraginta enarrat. Marant. [pecul.anr p.6.tit. de
appellar. a n 27.ad. 73. Aufrerius nonaginta & tres coacerva-
vit. Johann. Ferr. O&odecim én proce(]. fudic. plerasque tamen
inidem recidere , multas etiam probatas , multos improbatas
effe notat. Valrejde Ind,ddoc. m.215. & hoc idep quod caufz fu-

fpicionis
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Apicionisnon ab animo & voluntate allegantistantim, fed pree-
cipué afa&o alienovdepcndcant.quarqdlﬂicilis carum probatie
eMafc.de pﬂ’bﬂ'-"’”‘l_“ﬁﬂ3'”-7-'Pr3C'P‘uﬂ§.magisquein forou.
. fitatas;his addere libuit inter quos primum locum obtinebit ;
$i Judex fibi vel [uis contra.l.10 ff.de urisd.Lunic.cb tor, tisul,C.
me quisin[nacanf.fusdic, Jus dicerevelit,fiquidem amor quem
quis erga fehabet,omnes alios amores aliasq; neceffitudines fi.-

_ ’perac.{{ttmhfd. loc.,87.1ta utnec ipfe necejus Aflefloresinilia
caufa Judiceseffe poffint, Oldrop.Confil.3o1.m.2.quod ne quidem
Principibus licere dacet eMarant,p.6.aék.2.n.33. nifi Superio-
rem non recognofcant , cum in'fupremo illo faﬂ:igiolmpcrii
ceflet omnis finiftra fufpicio Frid. Schenck libr. x. Progymnaf.

. Jorenf. soma1cap xo.fatius tamen foret, ut tali cafu obveniente
_caufam delegent, Richrer {onfilior. vol.2.conf 259.1.3. Barbof, lo-
* e#pler. libr, 9.€ap.88, axiomat. 4. Unde mos ille fuxiffe videtur
- relaxationis Juramentorum, quo Conlfiliarii Principibusfuis
obftricti funt, i JudiciisCurialibus fe.in propriis caufis fubmit-
tant e Myler.de Principih.eft Staib.mp. Rom.Germ cap.29.§.19.
-vel fubditi contea Superiores fuos inteftes producantur,quo
~ welinJudicandovelatteftando liberiores exiftere poffint.Carp?,
, definiz. forenfpart.2.0.36. definit. 6,n.3. probatidem Rulandus’
exemplo (ameraliad preexercitamenta doban Ferrar.adc.y.§. pra-
Prercanfam ubi citationem “emanatim effe refertin caufa,
Wolff Beiten von Medy(clreits contrad Hanf Fuagern ) & fup-
plicationi infertum, quare Imperatorjudexeffeaon poffit,pro-
Pter expeativam fang Suaaern €ibirdie Herrfehaffe DMindet.
beim /eonceffam, ob evi&ionis periculum Et propterDominii
r“_ﬁ’e&lim totam familiam recufari pofle e Mar. d.l. 7.31. Do=
minumincaufa Subdij Tufch, concluf.908.n.21.Filii familiasin
.- canfapatris,& vi_ce verfa. 4,10, ff- de Iuyisd. Limitationem werd
thzc-Regula patitur, in calu Jurisdi&ionis voluntariz /. 3.ff-d.
adoptLa8 ff.d.e Manum.vind yel ubi, periculum in moraverfa.
vtur, Richter.vol2i(onfil.2s9.n. ¢. el caufe effent exiguz.L16.ff.
deaffic. prafid. vel Confuetndo aliterdifponat.c. 1. depen.in 6,
Jicér pofteriotes treslimitationes dubio carere Ron videantur,

$ V. / ‘

Sic propterar&ioremneceflitudinem »qudalterutri parti,
D five
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“five cognationis,five affinitatis ; jun@us eft, quem recufari pof-
“fe patet ex c. poftremo x. de appeliar. Sed nelibido litigantium

‘nimium excrefcat, certum modum, 6loff'sn c. poftremo.x.de ap-
* pellas.Ratuit, ne ultra decimum gradum ad fimilitudinem fuc-

ceflionis § #lt.Inftit.de fisccel cognar.expreflum porrigatur,quod

" tamen potius in infinitum extendendum arg. Nov.118.c. 4. Afk
hécin re Judicisarbitrinm pluritium facere notat. Menoch. de
" arbitr.Indsc.quaft libr.2.centia.c.a57.0.9.Gilbanf arbor. dudic (ivsl.
" ¢ap. 5.vamuf. 10. . 3. Nifi utrique partiparigradu junctus it ,
tunc enim par 4ffe€tionis caufa tollit fofpicionem. Rosback,
" Proceff-ludicstit 2. n. 59. Richter.vol,2.Conf 159.0.74
f

*

Non minus inimicitia, quam cumalterutro litigantium Ju-

dexhabet, juftam recufationis canfam przbet , Umm. difp.r2.
the[i9.n.58.Zan erf.z.c.4.n,zo.Ma/éard,deprm'mt.wl.z.cqmlnﬁ
954.7.16. quof ad omnes porrigendum, qui funt dedomo &
parentela cjusGuazin de def. reor.def.x.c.21.m. 5. nec refert, quz-

. libet fit,etiam non capitalis vel gravis, fed folum probabilis ,
.Par.vol.4.Conf 2. allegata in {pecic non autemin genere Capic.
- decif 38.1.3.Cardin Tufch tom.7.concluf's 08.n.13, Marant.d. L, n,
i ?.nilenim gratius, & amabilius dare quis inim#co poteft,quam
fieiadimpetendum cofmiferit,quemlzdere forté volueritc.15.3.
q.5-Rschiervelir. Acad. 41 [eét.3.6.¢. & non tantum fi ad effeGum
ervenerit inimicitia, fed ficaufa adfuerit tantam prafumtivé
Farinac.decif.(riminlsb.2:quaft. 49.1.9.4.0 feqq Barbof. locuplets
oC.inimicitia axiom, 2. Cardinal. Tufch. concluf 149.1.18. lit. 1,
Jultamqueinimicandi caufam habuerit Judex, quo cafu medio
Juramento removeri poterit Bald. Salicet.inloc.relat. a Mafard,
A loc.n.17.hoc ctiam procedere licet ignoraverit Judex canfzm

efle commiffam notat. Par.dePut.deSynd.in wrb.fzﬂ:icio coht, |
e

7.5.8 probaverit , dixiffe Judicem nociturum ubi poflet. Tufch.
30m. 7. concl. 908, 7. 28, Tdem exiftimandum in Judice reconci-
liato de recenti, is enim adhucremanct fufpe@us. ' Marans. d.
Joc.n.6 4. Mafcard.d,conclufn.18, Nationem autem hic fcire in-
werefle ait F(tns.inl.31.§.21. ff. dee Edilis. Edict. Siculis enim &
ytalis hocfolum relinquendum tradic Mersl. Prax. Civil.c.ge

213
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.13, Oriri etiampoteftex co, quodlitigium in alia caufa com
Judice alteruter partium habeat , vel habuerit, lice pro Judice
pronunciatum fit , nam ex natura litigii, folent caufari inimi-.
citiz. Gylm j}mphor.rom.z.p.z.wl.xg. 7.14. extali enim canfatur
inimisitia,qua (ufficiens eftad recufandum, Farsmec, fragm. cri-
wminal.p wverb. fudex n,888 Ex adverfo, ob nimiam amicitiam,

familiaritatem , aut favorem , quibus adverfarium profequitur

Judex, juftorecufari poterit, Guagin.d, Trach.defur.n.38. Cache.-
van.decsf Pedem,15.1.8,quod de nimio favore,, accipiendum cu-
jus caufa exprimenda, ac inde conjicienda, quando Judex, ni-
misanimosecin prajudicinm partisalterius procedit.vsd. Harins.
Hartm lsbr.z.0b. 9.1.5. Aufrer.d trakn.1g.(onfil Argentor.vol2.
(onfil.ss #.23. velfit Commenfalis alterius partis fohan.Anton
deNagr.6.217.1, 40, vel Conterraneus, quodin longinquis par-
tibus compatriotz feuti fratres diligere foleant, GuaZsn.d. loc,
#.2x7. Inquilinus dnton. Faber.in Cod.libr.3.tit 4 definit.3.pertos..
Modicam tamen amicitiam vel familiaritarem adrecufandum
Judicem non fufficere , notat Franc.ind.cap. poftrem . X.de appell,
quamdignofcendam Judicis arbitrium requiric Menoch.de ar-
buer. Fudic -gueftlibr, 2.cent.2.c. 152
§. VIIL. -
Gratisetiam officium fuum impertiri Judici incumbit,
ne fordibusac muneribus corrupto, oculi exceecentur , quo
Jus alteriys partis videre & perpendere impediatur - ¢ finsnon<
"“Il"“4-c-l.q. L. &recufationis anfa prafcindatur magis quam
prabeatyr Barbaﬁlamplar.c.%& axiom.25. cumnemo cogendus
fitab ¢jufmodi Judice fententiam expeétare.d 3.§.1.5.9. Suule. de
recept.arbirr /. ;. fFode lndic.1.026.§ per Magiftrat ffoex quibus
caufmajor. ac haud fine injuriarecufari poterit,quidonatione,
prece vel precio corruptus, ad inique judicandum parti fe ob-
finxit Marans.d.loc.. g6 Lade proRegula habendum; Ne-
minem idoneum Judicem effe in ea re, quz commoda-quo-
curgque mode cedere poteflt e Alernl praxi (tuvildec. 4. 'T.\9, ﬁ.c
necin eacaufa cui fimilem habet in qua Judicaturus cft 3 fgfpl-
cione fe relevabit, cum przfumaturtalem dicturum ffntcmlam,
qualemin fua caufa optaret Marant.dloc.ng6. fimilem autcm
D2 caus=
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eanfam effe ait Mafeard de probat.conclufo13.1.2¢.&eqq.Quan-
doexillius decifione concurraturad decifionem caufz quam ha-

bet utprivatus.
§. VIIL

Ita patrocinium quod Judexanteadeptum officium Magi=
ftratus, tanquam Advocatus, Affeflor, Procurator vel Confultor
in canfaaliqua prafiitit, juftam {ufpicionis caufam przbere, in
dubitato conftatex /. Prator,yy. . de furisd. liquisguss 6, (. de po=

Puland, Job, Ferr.e Montan Proce(f fudic.libr.1.c.7.§.2.quia affe-
&ionis fuz memor, partes Judicisin corruptivix fuftinere poteft

ilbauf.arbor Judsc.civil.cap.s.xamufe.10.n.3.Brunnem.ad CL6.

«de poftul.eAufrer. d.srat. n.14.quodin Scabinis itidem obfer-
vandum effe,notat Wehner.in Supplem praét.adobfverb,Sdhipfe
fencumaliud nil fint , quam Judices & Judicii Affeffores Befold.
@ Speidel, eod.verb.nec ullam movebit dubitationem controver-
fiainter Alciat, & Tiber. Decian. mota, An nempe Judices ex
corpore Advacatorum dari poffint ? Pravaluiffe enim Decjani
affirmantis fententiamtradit Ristershaf. d. traél. c.6.7.73, ubila-
tius hanc quzftionem decifam vide. Non omni utilitate carere
videtur Q. An Pater tanquam fufpe&us recufari poffit i Filius
cjus Adverfarii fit Advocatus? In quanon unacademque deci-
fio, fed difcrepantes Dd. opiniones reperiuntur, Inter quos ne-
gantium tuentur e Merul. ditrall, cap.4.n06. Marant.dit.n.sgs
Stephan.Grasian. difceptat.forenfic.100. n.2 4. Magnard.v. decif.
Tholof'91.2.1.,moti,quod Filius Advocatus,faltem confiliis & in-
duftrid fud litigantes juvare foleat, ipfa verd canfa nonad Filium
Judicis, fed ad hos pertineat, add.Wiffenbach.ad k16,C.delndic,
nec Filii Advocati Officium gerentis, tantus it erga rem fui Cli-
entisaffe@us,lut Patrem Judicem follicitet,adid,quod Viro bo-
noindignum, imo injuriofum Patriforet, qui bonus prafumi:
tur, donec contrarium probetur Menoch. de prafumt libr.6.praf.
§52.72.7. Afficmantium partes foftinent dufrer.alleg.loc.na8..An-
ton, Faber Cod.Saband. 3. tit.4.def.9.».6.4n not.quorum argumen=
waallegat.loc,videri poffunt,

§. IX.

Yerum optime diftin&ione hanc rem expediri poffe do-

cet Felron.

n 'ﬁ
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ect Feltm. alleg. tratl c.6.1.20. -AnPaterfolus judicet? Anvers
Affefloresalios habeat? Priore cafu, cum Judex folus caufas co-
gnofcat, necineare quz ejus commodo velincommodo cedit,
idoneus Judex effe poffit nt: fiperins allatums cum recufari poffe
liquido patet per traditd a Merwd dio. 4.7.9. quod ex eo negari
non poteft,fienim bené fulceptum dicatur per felicem litis eyen.-
tum , eo plures Clientes Filius cffet habiturus,atque facilius s,
qui Reipubliczprzeft, eum ad dignitatem aut poteftatem ali-
quam evehet, arg.§ final, nftir, proem.quod cum Pater fervidius
ﬂagltetquarp Filius ipfe, ad Patris commodumid pertinere, ne-
mo negaverit,finvers Filiusin patrocinando profperosfucceffus
nonhabeat, necin patronum hilarioris fama evadat, haud eve-
niet , qtadfplendidiorem forcunam fit perventurus, quod cum
patentibus trifte frac lugubre,damno ipforum cedere in aperto
eft, Gravert confir.n.z, Ubiverd Affeflorespater habeat,viden-
* dum, utrum ejus Gntcol?egz uttam ille, quam hijus fuffragii in
{emc.rma dicenda ibi conceffum habeant? anver & Affeffores foli
jus dx\can‘t? Et hoc cafa tanquam fulpeEtus rejici non poterit,
multdminus Patris Affef{ores » cum alieno odio & culpa nemo
Pragravandusfir.c.22. d.R.1in 6. add. Canif.comment.adhanc Re-
S“I:gwdd'00ﬂﬁl.¢%rp.z4 7.69. Sed in Parente,parem cum coe-
;;rtls Aflefloribus poteftatem habente, recufatio intantum vale
tan,:; 1: :: :aufa“Refercns non conﬁxtuatur,pc.r hoctamen avo-
ol Cogl‘i’];{ etur, nec enim tantz poteftatis e!t votum Sena-~
som. Fughey o Marii, ut non abaliis poffitemendari, utrcfcrt4n-
e Cod.def,g, m.uls.in not. - Et hzc de caufisrecufatio-
num l'etuhﬁ'e fuﬂ1 . 5 o PR Y .
repelli : clat, quibus Judex etiam invitus dcognitione
Pellipoterit. Satiysyery, imo Probi Judicis effeait Hilliger.ad;
Donelh libr.26, .1, S T o 2indtds i Iger.aa,
velalio nextrjunGes - nnot.ut ialteri parti cognatione amorig
nefe exfolvi o :’ 18, ultrd, etfi ab alio non cjeretur,cognitio-
adort . > D¢ €xpeer, dumab eorejiciatur, quo fa&o
Pﬁ yriino magisprofpiciet sfufpicionemque cvitabit, vix enim
it utin partes propinqui propenfiornon credaturs
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DeForma 8Modoprocedendi

tractans.
vl

CAusz’i legitimd prfato modo exiftente, partis recufantis
X_intentioni multum proficiet fcire, qué formaproponenda
fit, nepofthabitis hifce,, vulneratd causd remedium quarere ce-
gantur. L firal. C.inquib.canfisreftit, in sntegr. necef.noneft cujus
veterem procedendimorem vide apud (ujac. libr.9. obf 23 Rofin.
deantiquitat, R gman. lsbr.9.cap.20. De hodicrnismoribusper
modum exceptionis proponi notatZanger.de Except.p.2..4.1.1
Dnlsej de Indsc.libr.2,6.7.2185.{ed cum multz earundem divifio-
nesin Jure noftro reperiantur, Inftit.ci fftst de Except.cashic pro
inftitutiratione tra@afle fufficiat, quareum a Judicii obferva-
tionefive Inftantia tantum exfolvunt, & Dilatorig vocantur Z.3.
§:9+ @10, Inftit. b.t. 8& dividuntur in Fors declinatorias 8¢ Dsla=
toriasin [pecie. Illz funt,quibus'quis Jurisdi&ione Judicis citan.
tis fe eximit. 'He, quando quisJudicem tanquam competentem
agnolcit,ipfius cognitionem tamen aliomodo diffect. Blum.pre=
caff. Cameral, titn69.7, 23, & be concernuntvel ipfama&ionem,
vl proceflum Judiciarium Struv. Syntagm. Iuris Civil. exer-
citu46.th.g. IleutabInftitutoalienzhuenon pertinent, Here-
fpiciunt vel ejusintrinfeca, fcil. perfonas Judicii, quz funt vel
principales, utJudex AGor&Reus, wel minusprincipales, ut
", Caufidici Rosbach. procef.ludic.tst. 40.n18.Vel extrinfeca, locum
aon tutum,auttempusanguftum Zanger.dp.2,6.56.1.7. «

* 'Etopponendas hafce exceptiones Dilatorias qua experfo-
naJudicis fiunt,qualis hzc Judicis fufpe&i exceptioeft. Brun-
nem.de Proceffic.7.n.17.Gail.1.obf33. Zang.d irald deexceptiop.a.
€.4.1.1.¢ 2. ab initio litis effe,ordo Judiciorumrequirit, quod
fint de Judicio conftituendo Umm, difp.8. thef 9.n.59.VVifenb.
ad InfRit difput.50.thefi13.infin & abfurdum foret , prius de meri-
: : tis cau-
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Ay ¢aufz, & mm demum de habilitate perfonaium quzrere,

Lwdvvell.difpsluftin.xy.thef, 3.lit. B.Cujac, libr.18.0bf. 3 4.Bronch.

“ centur. 4.4f], 29 Heenpn, difp.22.thef13. & licante liveny contelt 2«

tamLi3.Cde procuratilina.cy 13.C.de Exoept.quiapee hane Judi-
cium ordinatur que ejufmodi exceptione deftrui oportet Fer-

“ray, Procef]. libr.1 ¢. 10. & omues alias exceptiones Mynfing.
“eentnr.q ob[’s9.Schrad.in part,\0.in prumb. .14, in trath. feud,

fiemim téus alias exceptiones hic recufatorii omifsé, aGori
objecerit,in Judicem confenfife & Jurisdictionem ejus proro-

" gafle videtur Mynfing.cent. 4.0b(-co Hartmann, Hartm. libr.2.

91(/:“ Aule Mav, 2. decif337.0.1 Toban. Ferrar. de Indic. pracser-
citam. 1:br.l,c.7.§.6. quodinnuit Receff. Imperisdeannoyso4. §.
Sigendemnadyze & Noviffimus deanno1645. 5. €8 foll andy
‘bmfﬁ‘btoin denenSadien in verbis. Wie anchwas ¢x darbey di-
latorié gder premptorié ¢it sutpenden haben modyee alles anffein-
mabl bey Straff der Praeclufion einbringen /2. Cui etiam Or-
dinat,(ameral concordat, p-3:7i2.36.9. Und fondetlich/2c.& hine
cum hze exeeptio Judicis fufpeéti poftlitis conteftationcmn,
proponeretur, reje@am fuifle in caufa Pidyacl Buirg appel-
lanten contra denbarde Mayen appellaten teltarur Ruland. ex-

smpl.Cameral. ad Proce]. Ferrar, accommodais. ¢.7. ita,utpoft
- OPponens, multetur libra auri /. pensuls. (. de except. (aftrenf. confe

277.3n princip, Tufch.conch pratt.com.3.concluf391.n.2.8 in limi-
e expeditionis, ac ina&u vel in prolatione fententiz propo-
fita, rejicienda. R otaRoman. poxdecifis63 m.5.¢r feqq Contrariz
™ quidemvidetyr hyje cap.2.x.d.except. Sedcum idfaltemde
una fpecie €xeeptionis dilatoriz nempe excommunicauoms‘ 5
Propeer fpecialem rationem cautum fit, ad totum genus porri- -
gendum non effe, ne fibiipfi contradiceret Jus Canicum patet
X C.20.%.de fewtens, g v, judic. Necreftituendus eftis,qui ante
litemconteftatam nonoppofuit,licet fitMinor velEcclefia Sfor.

%4 0dd. in tragh, 4 Reftisut.in integr,p.2.q- 64.artic.6 Vincent,de

Fr “”"dm/:‘ﬁs-p.z.Bajard,ad Fud.Clar.q.q3.n32.

Verum fi fufpicio  poftlitis conteRationem aut caufe
onem primum  exiftat & oriatur, aut ante Judicium
coeptum

conclufi
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cezptum extiterit, reus autem camignoraverit , femper allegd.
£i potelt Caffrenfinl. final. C.de Excepe. Schuz. ad Inftit, difpue-
23ethefa8.lit. D snfin. Gail.1.obf 330,11, Fulv. Pacian. de probat, ¢,
45om.15.05 87. Mev.p.2.decs[:337.n.3.quam irregularem & extra-
ordinariam dicit Bachov.ad Treutl,vsliv.difp x2.thefix2.lit. B. ¢

C; gz enimde novo emergunt, novo opus habentremedio
LS. 8. ff. de interrog.in jur. fac, quod non aliterrecipiendum
“effe in Camera cenfuerunt, quam (i notorié & evidenter con-
ftet Judici,eam de novo fupervenifle Mynfing.centur.g.0bfis9.
$n fin, Marant.d.loc. .75. 8creus poft litem conteftatamad fui
notitiam perveniffe pretendens , Juramento hocaflerere tene- -
tur Covarrav.prail g.26.m2.Hilligan Donell. liby.6.2.0it.04

‘ §.1V. ;

Sed utlegitimé fiatrecufatio;non verbis, fedfcripto fieri
debet,quiainterlocutorizcomparatur Grev.ad Gail.concluf333.
‘confid.3.n.3.R yland:de Commiffar. libr. 2. c.15.n,9.R osbach.Pro-
ceff sit.q.n.64. &licetantiquitusarticulatim conciperelicuerit
(:0.p3. Tir.26§1.¢5 Tit.38.princip, Hodigtamenpoft Recefl.
Novifl.dcanno 1854. 5. Dicfem e muf beym driteen haupt
Punceesn/ verb, Dagnehmlich uud fiiee exfte/ fummarié con-

_ ceptam exhiberidcbere Blum.d. Proce]l. (amer Tit.69.n. 44:Et
ita caulalibello recufatorioinferta, Judici recufato exhibeatur,
Lfinal.(de Indic.c.41.§ 3.0.61.2.de Appellationsbas, utienim ap-
pellatio fieri & interponi debet coram Judiced quo ,fieft pra-

fens, vel de facili ejus prafentia haberi poteft, L2.fiquider-
go quand. af{fell. it permyf|. (ic'eriam libellus recufationis Judi-

<cis,debet offerr Judici recufato Mirmf prattiobf:16. 1.4, & 6.
{edfiperabfentiam ejus aut alind quid impeditifuerint, apuda-
&a Prafidis vel Defenforumvel Duumvirorum Lult. C.de ludic,

Lo ff.deliberal.canfa. Zanger.d c.n.21.Cujac.lib.g.ob[23.xcl etiam
fuperiorem Pacian.de probat.c.45:.6. ¢ feqq.cui ex Conflitu-

tioneJuftiniani N ovellig3.c.3. § . rviginti dies prafixi,intraquos

exceptionem hanc proponere necefle habeant, quod tamen ho-
diernismoribusnon  aded obfervari, fed omnium primoloce

ponendam effe, notat Umm.d. difp. 12.thef. 10.1.60. fiquidem
caufa ejus abinitio fuerit, ne, fi alius qualiscunque aétus.co-
‘ram
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ram Jadice expediatur, hoc ipfo in eum eonfenfife videamue
Cuvarmu.pra&.qmﬂ.zg.n.z_. 8 licct Judex ex eadem caufa non
nififemel poffitrecufati Roman.confsl. 220.1.7.verfic.3.Cardinal,
Tufch tom.y.concluf.or2.n.2. ubiverd in formanda caufa {ufpi-
cionis ob defeGum folennitatis fuccubuerit » & caufa vera fie,
nihilominus iterum proponi pofle docet Caftrenficonfx13.col 3,
Guain.de dqfen.rcornm.dcﬁ Leag.z105. Netamendamnumin.- :
cutrat allegans, reverenter proponat, & {eab injuria temperet
bguisgnis.C depofful. G enim aut verbis injukiofis utatur; ex quo
animus injuriand; (nifialiod doccbitur) colligitur L finon con-
vitii (Lde Injur, ayt prater neceflitatem objiciat,a&ioneinju-
fiarum3 Judice conyeniri poterit,e Mav.p.r.decif.gran, 5. (Ara-
wit.rit.z6;.n.z 3.0 24.Grazin.alleg.doc.n.Ga,

s R

Et lict Judex alias reété cognofcere poffitde fua Juris-
di&ione/, 5-ff-de Fudic. Hartmann, Earim, libr. 2, obf. 13, n.1,
VVBtrmﬁr.ﬂt.l.obﬁs.gail.libr,x.a[aj,';4.n. 6. @'feqq. fontamen
objettz fufpicionis caufz cognitio juita & legitima (it nec ne,
ipfiJudicirecufats commitrenda 4.016.C.de Fndic. ¢ c.ficontra |
unum,deoﬁc‘delegat.in 6.c.fecundo vequiris. §.3.x.de Appellatio-
nibys Tiber.‘Dccian.fuaLl.re[];onf.zé n.3.Grav.ad Gasl conclnfi3 4.
confid.r.n2.ficut enim in Principali,ita etiam in incidenti time-
turc.fufpicionss x, deoffic. Indse, deleg. usqueaded , ut necdifcuf
fioni & caufz relation; prafens cffe debeat (apic.decsf.138. n.5.
Mar.Ginrb, Confil.9.m.2. cum o}, fofpicionem recufatio ipfius
perfonam afficiat , &, Ratiminhabilem reddat. Mynfing, centsir.
3-0B[13- Graverr, cony, U3:1.3. fed Arbitris Jurisa litigatoribus
1pfis ptrinque, his verd

ie. nolentibusclipere,A Judice recufatoim-
plotato auxilio Ordinarii e

11 Judici i dinario imme-
 diaté compelli adfacienda-Ju SRk el Dotinseiey

: { 1am elc&ionem‘]’abiﬂn.lz'b.2.6.47..11.zg.
his autemdecle@ione dlfcrepantibu;, aludicerecufato eligen-
diUmm d.difprs.thefao

G I .n.sx.Zang.a’:Exccptionib_p. 2.0y 47,22
nec interefle videtur unusag plures eligantur Lfinal, C.de fudic.
quodatroque Ture, Ciyili & Canonico afferendum, nullam e-

m hic in re admittimus,licéeapud non-
: nullos
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nullosrepetiatur per text, induc. fecnndo requiris§.sertio & ¢.61
#.de appelias.quorum pugnantiam urutcumgue Jus quantum fie
eri poteft concordetur , {olvit Pultej. de tndie.dulibr.2.6.7.7.337.
Pluribus verd Iudicibus cum ha¢claufula datis, ut fi emnes inter-
effenon poffint;ceeteri; fivennus five plures fint,in caufa proce-
dant, vel fitDelegatus Principis, autalterius, Ordinariam Juris-
di&ionem habentis, nonad Arbitrosrecurritur,fedillo cafuad
recufatorum Collegas . 4. princip. deoffic. delegatiin 6. «Mar,
Giurb.Conf.9.n77.¢ 8. hocverdad Principem five Delegantem,
¢od, 0. 4. qui utcrque cafus Iuri taritim Canonico eft cognituss
Cyn.in 116.(de Indic. Philipp. Franc.inc.cum [pecialip.135.col.1.de
appellat, 8 hi Arbitrifecundum Tuftiniani conftitutionem énd.le
final.eligendifunt illico, quod ipfeibidem de triduointerpreta-
tur, add.Gothofved.add | final, Berejus Confil.i6.n.5 vol.3, Nullibi
tamen tempus finiendz cognitionisin Jure determinatum repe-
ritur Carav.inrit,26¢.m3n.ac proindearbitrarium Iudici recufato
efbitautipfe Arbitris prefigat certum tempus,intra quod finiant,
quoelapfo, nectamen causd illd fufpicionis definitivel probatéd
Tudexrecufatuslurisdictione {ud, non obftanterccufatione,uti
poterit, Pultejidaraitlib,z.c.7.n024. Gaillbr.y, ob[;33. num.as.
& 16,

§. VI

Sed quez de Arbitris dicta funt, quod de caufa fufpicio-
nis cognofcant, tantim Jure Pontificio obtinere , communiter
receptum cft, per d.c 41, & 62. x. deappellaz, & ficavfain facto
non probetur, autprobetur, nontamen fitjufta,Arbitride ipfa
caufa principalinon cognofcent, fedillam ad Judicem recufatum
cognofcendam transmittent,haudfecus atque fitin appellationi-
bus,quibus recufationes in quibusdam comparari, fuperins de~
claratum fuit,quod,{i caufafufpicionis probetfir,non tamen cau-
f principalis cognitio ad Arbitros pertinebit, utopinatur (a-
firenf.and16.C.de Indicn.8. feddevolvenda velad Judicem re-
cufati Superiorem,vel in locum ejusalius dandus, uti patetex al-
leg.e.6Lanfinix.de appell, Aliter Jure ciyilicautum reperitur, cim

enim hoc Jure nulla expreffio cauflz requiratus,uti fuprarelatum,
‘ nec

’;
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nee cognitione fuper illa opus foret, fed fatim ad merita caufe
principalis proc'edem Arblm.,‘d.lﬁn.C'.deIudz‘c. Inhictamenu-
triusque Juris diverfitate potiils fpeGandum effe monet Gail.d,
obf33.na5.quid Conluetudine fit receptum; Generalj verd Ger-
maniz confuctudinereceptum , utArbitri de caufa fufpicionis,
non principali cognolcant,e Mynfing.diobf.63.m.5. At exigm{m
ufum hujus diftin@ionis hodiernis moribus effe, teftatur Julius
Clar.g.43,m.4.énfin. ideo, quod nufquam non Superioresfuper
tali exceptione cognofcant, & caufamantavocent, autalium Ju-
dicemadj ungant,Hiﬂrg.ad Donell, ¢.25. lit.N. Brannem. Proce/'ﬁ
Civil.e.2.na8, Er licer regulariter difcuffio caufarum ad Arbi-
tros pertincat, tamen etiam appellationilocus fieri poteft, {ivel
propofitd fecu(ationisapud inferiorem exceptione,eAnonatten-
t i"i“difaﬂdopﬂ’g&mr, Coler, de Proce[fiexecutiv. p.q.c.x. nf2,
velcum fufpicioex iniquafententia arguitur,ita ut tamipfaquam
Judex impugnetur,illa ob iniquitatem,hic ob {nfpicionem > arg.
l.[.ﬂ.lnterdum.ﬁ: 4 quibss, appell. nonlic. & dehic appellatxomls
admiffionetantd minus dubitandum effe putat Mev. p. 2. t(m[.
137.8.8. poftquamhodic ob ambages,quas Arbitrorum datio, &
coramiis proceffus poftulat, breviter viaappellationisin caufis

recufationum,ex confuexudinerccepta fit, &itajudicatum alleg.
doc,refere, /

§. VII,
Non tam

> 1en ftatim atque objicitur fufpicionis exceptio,
€ontinud Judicem recufatum effe, exiftimandumeft, fed excipi-
S Partescrunr,utcOPula:ivé » & de fufpicione & fulpicionem
probet, ad quam probandam terminum Arbitri ele&iaffignant,
intraquem,f; defulpicione non ftatuant, recufatusincaufapro-
cedit ¢.39, x, gp Offic.¢5 Poueft, fud. deleg.> Modum probationis
Juris Civilis retulimps fupra de expreffione caufz , quemnudo
]uramcmoCa!umniag expediri poffe,plerique notarunt,ved.Pac-
an.de Probar. h.>,

i o2 €445.72.90, ciim enim eo Jure caufa nonfit
inferenda, faciliillatione

enim id probare cogend
d.traél.niy. i quo diver

fequetur , quodnecprobanda, nemo
us,quodallegareipfiliberum, e/{»\;fur.
ﬁlmJ ure Canonico ftatuitur sz fepe alle-
E : £41,6.6X,
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‘ gas.c.6t.x.deapell. quonon nifi de caufa fufpicionis cognofcituf

inter Arbitros, qua fine probatione fierihaud poterit. Inter va-
riaautem probationumgenera , quz apudInterpretes sir. ff. de

Probat.@ Prefumthabenur, add,Struv.Syntag. Fur.Civil.exerce

39.72.3. 4. & [eq9. perea,quz Teftibus autJuramento fiunt fu-
fpicionem probatipoffe , notat Zultej.d. tratt, libr.2.6.7.1.243.
cui ROnig én Procef.c.24. contrariatur, & folo Juramento fieri
afferit, nifi per fufpicionis caufam multum gravaverit Judicem,
81 fine fcandalo exprimi non pofit;tunc enim legitimis proba-
tionibus opus effe.Sed nihil movet quin Dno. Nicol.Proceffc.22.
#q. & Carpzov. Procef.tst 3.artic.4.n.02. ¢ 93, adftipulemur,
Iegitimas hic requiri probationes , his verd deficientibus Jura-

. mento locum efle , & hane communem effe zeflatur Mafeard.de
« “Prebat.concluf.954 .39, ¢ feqq.vel.2. quod Juramentum ut fu-

per fufpicioneJudicis operetur & probet,nd exfe ipfo ferendum,
fed Judicerequirente & mandante; deferatur e HMafcard.d.sratt.
& vol.concl, 95 4.1.39. Ruin, Confil. 6..6.¢5 [egq. Notorié fivera fit,
opponenda quidem,nontamen probanda, licétenimnotpria ab
onere probandirelerent;nontamenallegandi Pag. d.iraél. lsbr.z.
8.45-7.52.

g §. VIII,

Porrd,licet ab Arbitris, pastium confenfureceptis, regula-
riternonappelletur,\r.C.de recept.arbitr.bi27.5.2.1.32. §.14. fF eod.
Scotan.difp.21.the[.10. Zef.ad bit.ffn.30. ab iis tamen, qui dere-
cufationis caufa cognofcunt,quandoquidem ex Juris praflituto,
adeoque neceflitate quadam eliguntur , unde & Juris Arbitri
(quorum trescafus in univerfo Jure reperiri, quibus Arbitri Jy-
sis cliguntur, ad d.lfinal. Cde fudic.refert Gothofred,) cognomi-
nantur, fijufti tramitemarbisrio fuo egreflifuerint , provocare
permittitur Pavian.d,trall.libr.2.6.45.n:30, Gazin.de Defireor,
def.1.¢.21.m107. fob. Ferrar. Pracxercitam.libr.1. ¢,10, add.Ru-
land.Exempl.Cameral.add.proce(]. Ferrarii accommod. ad ¢,10. §,
poflremo. cum allegato Przjudicio Camerali, incaufa TJohan

Debne/ e,
5 ‘ £ " CAPRY:
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DeFine & Effetu Recufationis tra&an‘s.

5. I

O Peratur exceptio hzc rité propofita effectum appellationis,
@umsb.l:'xpa t.Novell.82.2.113, utillapendente , Judicis
fufpe&ti COgnitiofufpendamr, necin caufa amplius procedere li-
ccats Marant, Opg, Fud.de Appell. n24. Mav,p.2.Decsf.31na.
& ceffet ompe exercitium JurisdiGionis, Lancellost, de Auient,
P2 6.7,10, idc'}ue ipfo Jure, ita, ut de Jure Canonico fententid
difpofitivs Opusnon fit. Paurmesft.de furisd libr..enlt.inum. 47
nec Judex recufagys fuper emanato d SuperioreDecreto appella-
Te poteft, Cqmyip,n‘:.zs;. nec petere,utarticulus ifte committa-
tur Confilio Sapientum. Cavale.de Brach, reg.p.3m.332. Utrum
autem gefta poft recufationem a Judice recufato fint iplo Jure
hulla, anvero perinterpofitam appéllationem anmullanda? non
atisinter Dd, convenit; Prius probant Marant. alleg. loc. 7,24,
“rmfer, libx.obf.6.n.2. Gail.1. 0bf.59. ita, utnecexecutionem
mereatur Caroe.de Remed.contra exesutionens excepr.31. cum alle-
&% & hanc communem efle.teftatur Zant. d, Nulist.ex defelt, fn-
ri:‘d.n.x‘}O,quodmuhis difplicet, eo quod ab iis, quz poft recu- .
Atonem geryngyr appellare necefle fit, & hos refert lexand.
Conf.67. Roman, Conf220.column. 3. DiftinGtione rem expedire
Vcllf»Videtur Tufeh.Pratt-concluf.tom.7.concluf.o13.7,18.dum ait,
non idem, quuiriapchationem ad effeGum ﬁufpen{ivum,fefi
dc.vo Otivyn,, Potiustamen eft, utrecipiatur fententia ]?nc.c!x-
mg‘uc:n:is,imer Jus Civile & Canonicum, ut illo Jure r.ecuf;,uo
Operetar, abfque aliqua allegatione , & Procefius fit ipfo Jure
’f“”“S,atﬁ:cus Roc ir? uopraterallegationemrequiritus proba-
tio fufpicionis l‘;r zq‘ F; 7.5, quam & tanquam communem
prolzat Cach.,q:,. du'i/.8.4n..f quamvis quod attinetad Jus Ca-
honicum, quidypy, ,'md'];;;,'m P'mcedere, doneceletti fuerint Ar-
bitri,ad cognoleendym de caufa fufpicionis, tum Proceffus fuper
caufa principaliefe; nullus,quia cognitio effet translata in Arbi-
1105, Bachov.ad Ty ) =3 :,.di/p.u.;’ﬂf-l 2.0t.B
: ; E 3 §1, Tu-
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§. Il :

“Tutiffimum fore putat Umms. difp.ad Proce[[.12 the[ 12.#.64,
SiJudexrecufationis caufam forfanadmittercnolit(quam tamen,
nifi manitefté ficfrivola, & ex mendaciis conflataadmittercde-
bet, ) utrecufansreje@4 reculationeappellet , add. Wefenbec.
(omment.ad C.ind 116, C, de fudic.n30. & pofleappellariob fu-
{picionem ad fuperiorem etiam omiflomedio Judice, Rulard.
exempl. Cameralibus. ad Proce[]. Ferrarii, & ita pronunciatum
effe in caufa 1T atthias Spiclmann/ contra Dirgemeiffer
prd Rabtder Stadt Collnrefert, eamque in Seriptisfche-
dulaada&aoblatd fictidebere, teftatur Lancell. de Astentat.p.2.
¢.6.7.75,ubi fexrequifita ad hunc effe@tum producendum, notat,
que nullitas procedit, licét recufans appellationem non fuerit
profecutus,'Bnr/.‘mnﬁl. 21.7.36.Fonaer in Dacretal libr.2.tit.de Ap=
pellat.n.89. &nontantim Judicem ipfum , fed & Conjudicesin
caufa procedere impedit, nifi Jurisdictio effet data infolidum.
Stephan.Bertrand.conf122.1.4. xunc enim xteris acereleere to-
tamJurisditionem tradit Mar,Ginrb.Conf.9.n.8.

§ 1L
Quod fiJudex recufationem, tanquam ex caufa notorié fal
{a & fruftratoria rejecerit,quod liberum ipfi eft, AMew. p.2. decif
1.7.3. Caravit. rit, 285, n.21. procedendonon attentare notat
Lancellott.de Arrent dp.2,¢.6, n.31. Meviddoe, p.2, decsf.31, n.74
necfirecufans exprefsé (dequononvideturdubium) aut tacité
recufationi propofitzrenunciafict, coram Judicecomparendo
&litigando , Alexand. Confil.183.n.5, nifi comparensproteftatus
fuerit,denonconfentiendo , tunc enimrefervat Jusdocendide
{ufpicione, d.Burfat.confil.211.30. quia eaproteftatio vim appel-
lationishabet, Mav, p.2.decs/. 53. & Jus proteftantisIntegrum
confervat Menoch. (onfil.38 1.3, Gratiam. Difeept. Foren[.980: 8.3,
aut recufcturis,quirecufarenequit, Ruim. (onfil.30.7.11, namhis
cafibus citra attentatorum vitium procedivalide pofle Lancefloz.
dirath.p.z.e.7.1.42. Cardinal Tufch.tom.7. concluf.913. 7.37. Ro-
man. (onfil.230.17 ;

CAPVL
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De Affinibus Remediis,

, §. 1 ~

. Agnam affinitatem cum hic Judicis fufpe&iexccptione
: Mhabere videtar ?urammmm Perhorrefcentie, quodvoca.
& | bulum,l%cétlatinis hoc fenfubarbarum fit, nontamen in totum
| ]uribusmcognitum, reperitur énim apud Bonifac.in ¢.11,§.Ciimp
. wero de referiptisinG, b Conft. A.inlunic, C. guando Imperat.inter
: pupill-vel vid, Ubi pratereundum non eft, quod Veteres hoc Ju=
. ramentum und voce eferationem dixerint. Gujac,lib,9. obf23. &

: nontantym apud antiquiores,veriim etiam in fequentistemporis
s - Romanos Judices ejeratos fuiffe,ex Hiftorid Romani erudimur, :
: Nee minds hodienum in Judiciis Germaniz , tim Provinciali=
, b“f:quim Summis Tribunalibus frequentem ejusdem ufum effe,
- fatis patetcx iis,quz 3 Mynfinger. Centar.3.0b].58. Blum Proceff,
: Gameral.it 37.n,19.¢6 30, v Felim.d.trali.cap.az.per cotam 5 tra=

duntur, Utrum autem Pauli Apoltoli, in Attis Apoffol.c.z5 var.
12, 2, & 26. contenta declinatio Tribunalis Fefti & prove-
catioad Czfarem, fuerivappellatioan cjeratio Judicis, de hoc
vid,Scace.de Appellar.g.6.limst.1n.6. Petr, Gregor. Tholo[.de ap-
Pelatlibr.x.c.2.n.4. Feltm.ditr.c.12.per sot, Intervariashine ine
deab Ioterpp.allatas dcfinitiones,addere libet illam,quam Feltsm.
d"’:"aﬁ-l-n.y. teadit, quod /it ailus Furisdittionss contentiofe, que
quss cum obteffatione divins nominss ant numiInis, rt/t;gio:e" enuncsaty
ﬁ"'wf&‘ulnmm‘a cansd,fed v defperatione Juflitie non abtinende,pla-
nereficere fudicens ¢, mpeteniens, quem [ufpellamelfe,velprobare
nequit,vel ejusres caufam allegare nonandet, add.Blum.Procef].Ca-
meml.n'r.;7.n.19.@- 20.& quthocutitur ]uramenfo,o_m{xe furim
undamentum faeuic in hotrore, neque ided ftatim Judicem fu-
pe@um dicit,clim ob adverfarii potentid,quam & ipfeJudex fgr-
midare debeat,]udicem averfati forté com_pellamr dcn p‘,cm?
vero dércﬁnpun 6. aliter atque inrecufatione Judicis fuf:pcﬁ_l,
i non enim ea, quaede expreffione & prol’:anone caufz fuperius di.
Qtaad Juramentum hoctrahendafunt,cim {uperflyum foret eum
IWrare;qui fufpicionis caufas probaffes,

2 §I1,Va-
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Vanum aytem ejusmodi Juramentum non efleided, quod
preftetur dere, quz ab alterius animo pendet Rechr.r.decs(8.n.4.

' Siquidem perhotrefcens non deveritate fibi cognita, fed de opi-
nione quam dealio habet, jurat, ejusque Sacramentuin non efk
veritatis, {ed.credulitatis , quiaeft fpecies Juramenti calumniz,
Guills. Dur. [pecnl. libr. 2, part. 2. rubr. de furamento calumnie.
a2, Perez.ad Cod.tit.de Furejurand. propter calumn.ni4. neque
alio remedio confultum fuiffer , Horror namgue alind wil eft,
gquams timor [en paffio guedam in animis noftris de perfona , ali-
qua juftis ex: canfisgenerara, quanes dubitare facit , de illins fide,
qusquiders , cum direfto probars non poffit , quiain animo con-
Jiftit, per Faramentum probatur. Seraphin. de Seraph. de privileg.
Furam. privil.7.n.2. & feqq. Non recufatione Judicis {iifpe&i,
uti ex dedutioneapparet. Nec appellatione,quz nonnifigrava-
to competit , & meliusforetper ejerationem intempore prave-
nire,quampoftvulneratam caufam remediumappellationis quaz-
rere,lfin.Ciquibuscanfireftit.sn integr.nece[[ non eft. Feltm. dutratt.
0.4.m.39. &licét pro Judice prafumatur, quodnonaliter fitju-
dicaturus, quam legibus,conftitutionibus aut moribus proditum
eft, princip. Inftis, de offic. fudic. Mev.p.2,. decif154.1.7. & [eqq.
nihilominusilla przfumtio veritati cederedebet, quamperhor-
refcensfuo Juramento teftatur /.8, 6.2 fF.de Furejurand, ’

§. ILL :
- Ejeratio hac,cum recufatione Judicis fufpe@iratione per- -
fonzJudicis inhocconvenit, quod omnes ii ejerari poffint, qui
& recufari,quos ordine fuperius expofuimus. Supplicatio autem
non Judici qui ejeratur,fed Superiori, adquem alids appellare-
tur,exhibenda, 7acob. Putesss decifi297.princip.: cuinonadverfa-
tur,quod recufatio Judici recufato exhibendafit , ¢lim magna
difparitas {it,guamvid.apud Felim,d.loc.c.3.¢5 paffim. Curabittas
men Judex fuperior, ne canfa horroris it vana & frivola , Ao-
nald (onfil.38.n,2. nec probationemcontrariam hicinreadmit:
tendam cenfemus , Mafeard.deprobat.vol.s, concluf.os4.m.3. 0
qudd horror fitin animo, adeoque contrarium oftendinon pof-
‘ : : fit,add.

~




fit, 4dd.Grev, ad Gail. n 4.

§.3.2.2. Semper enim in

probatus cenfetur, ¢, fing
horroris caufa fupecvenif

Fadiclibacaorn,
citationemad aud

... EffeGum ut fortiatyr b
mjun&um effeoporter

Recufatione ob fufpicio,
¢76. Unde pofteaquam
inferiorad ulteriora pro
Xd.appell. & in vitium at
aient.p.2. ¢, 6.,

ignorantiam provocat
Felm.d.tmﬂ.c,z& .

MEnto opus noncft,
meraltit g g o0
ravit,etiam(j graviffimum

ﬁnﬁd.t.na. Mnnh.Scepha

centuy.3.0b[.58, formy]
apnda’.f‘:ltm.c.zg.n.;. 2

Multa etiam cum 5
inprimis ratione Judicjs
non pofiit,a quibus appe
dipofle,notat Bogr, decs,
fpenﬁvum]urisdi&ionis
dente pihil innpvandum.

grediatur,

z§9.n.
{ortiu

V4

Bonll.:am.ndeaf
ftinéeéliceathocremedio uti, Judex fi
meritd repellet , iis litem coram inferiore f;

Mafiard.de Probat,vol,, Conelu[.954.1.3 4, Specul.iby,

initio proponenda {ufpicio
bib1ic.10.§.6. ctim perlitisc

§. 1IV.

/56,45, & ne indi-
PErior ejerare volentem,
uerit conteftatys
L partic,1*
> Ferray.

onteftationem inferior]udex ap-~

L. de lisis conteff.in 6. nifi poftea nova
. €, Mav.p,
apparet,etiam poft coniclufionen i

2.4.337.7.3. unde evidenter

n caufaid fieripofle, Scace.de -
10. Aug.Barbof.ad d.l apertiffimin.4,imd pofk
iendam (ententiam,Barell.tam.x.dcctfsé.rz,46.

0¢ Juramentum ei aJudice Superiore
Mafcard.d.loc. m39, quem cundem cum
nem habet. d. c.1n.§.cim verd derefcript,
illudab cjerante interpofitum, {i Judex
eanullafunt, Zanger.adrabr,
tentatorum cadunt, Robert. Lancellott.de
princip. netamen inferior Judexveladverfarius

ionis pratendant , - tutifimum fore notat
5. teftato id utrique denunciare, Ubiverd
. Ordinarium_]udicem eflepartialem
Tmnag.cla_ﬂ: 3505

» hocJura-
13.5nfin. Blum Proceff. (a-

udex patiatur jurare, qui femelpeje-
orrorem caufletur, Grev. ad Gasl.d,
mde Offic.Iudic.libr 1. ¢.6.7.32. LMynf.
Supplicationis hujus Juramenti, vid.

§. V.

Ppellatione communia habet recufatio,
d quo, utinhifce recufatiovalide fieri
llare non liceat, & fic firmiffime concly.-
3. eundem quoque effeGum fy.

atur, utienimappellatione pen-
itanecfa@irecufatio
E

ne, Mw.p.z. de.-
G"ﬁ;lo *

\
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sif.30n,2. Papl.de Caffro.ad d.Lapertiffimi. ((dedndic.n.g. Md.vol 2.
Conf.121.m.2, Dec.add.c. cum fpecials x.deappellas. n,29. In quis
busdam etiam feparata funt,uti refert Franc. sn ez, x. deappellat,
abexecutoreenim appellari nequit Ruginell.de appellat.c.2.n.59,
(orn.Conf.reol.4.libr.1. nonenimille gravat, fedgravamenillé
attribuitur quijudicavit, Bucr. Confil.7 4.00L 2.1 fin. (ravets.Con-
fil.273. golumn.g. snprincip. At fecus in recufatione , Scace.de
Appellat,q.16. limit.t.n: 9o. notanda tamen hzc funt de mixto
non meroexecutore,cum hic nullum przjudicium inferre poffic
Guazin, de def'enﬂ;:wr. def.v.c.21.n.82. Sedfiquidtalefiatinap-
pellatione, propri¢talisnonerit, fed potius quidamrecurfus,
ctim frat d non Judice, Gard, Confil. 63.\ver/. in hoc prafuppofito.
Ruginell.de appellated.c.2.n.59. Necminusmanifefta indereful-
tat differentia, quod a Judice non appetletur, nifi gravatus fit ap-
pellans, Ofafe.decs/.61.1.3. Gregor. Tholof.de eAppell. lib.5. ¢.3.1.10
ctim appellatiodetur propter gravamen ¢.59. x.de appell. & cel-
fante caufa,cefletquoque cffeCtus c.feguente 6o. de appellar.fecus -
in Recufatione, quiaJudex recufatur, ctiamfinon gravaverit,
Seace,d. Tralt.q.16.lim.1.1.90. modo juftafufpicionis caufaadfit,
utifupra latitis deduximus.  Ultimoleco notandum, quod ne-
mo prohibeatura Judice, cujus Jurisdi¢tionem confenfuproro-
gavit,vcl communiterclegit , appellare Ruginell, d.appellat.c.2,
7,66, Guid.Papp.de Appell.q.10. non autem recufationis exce~
ptione rejicere,Calder. (onf.212.nfin. Tufch. Praél.concluf.907.
m17. nifinovafufpicionis caufa fuperveniflet afcard. de prob,
sonclnfio53.m.42. Ethacfunt, quz prorationeInftitutifuffi-
siant,plura defiderantem de hic materid,ad Authoresfupra
citatosremittimus. Hicterminus
eftotributa
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17" €0 ROLTARIA:

I
{: i ( :””’ proprer defeitum turisdictionis, caufe Matrimoni-

: ales Statunmimmediar Imperiofubjectorum, dugufa-
4 #& ¢ Reformata Religionis , nec Imperator, wec Camers
> Imperialis cognofeerepofsint, Evrumwerior creditur fen-
. sentia,guicoram electis Arbirris, velproprits Confiliari=
- %, Confifforium quodvocat,(remiffo priusiyfis folenmizer
'[' omu: ﬁdelz’tari.:lummmto)m; difieptari debere,ffatuunt.
L
- II.- :
: FPrimeInflantiapri vileginm Auffregarum, nm[o/:‘{mcdme-
o € 2 Verum, & Aule Cafaree lurisdictionem re-
3 fringit,
i ., I, |
i Stimayitys rerdecennium abfuerit ,ve ver [us, anniculuns iy
e Venerit indomofua , an bic maritifilins fie 2 Nonfru-
b, Lradubitabasy,y. 3
1-

- R 1V.

Tus politivimetiap, iy Confeientiaobligar.

: V.
No fine juftacanfa fublisis venatioferarnmademia,

Vel

Statuza Co/_/egimm Mechanicorum, ubi g%0d unus copie,

| . altmperﬁmenmlimt, foas fiﬂn‘ﬂngefangm }
). £ 2 oer
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der ander nicht auBmadyen 0L e/ nomprobanms,
wti & apertein lanic,Cod. Monopol.repyobantur.

VIL
Ao Injuriarumyesorfione tollityr.

VIIL ’
Orationis Dominicarecitatione, aut8,Synascos ufw , illass
¥ injuriaremiffa noncenfetur,

1X.
Aitio vierejecte,ob damnunmillasum ex L. Aguil adid.quan-
siintereft competit.
X

Virum damnatio ad perpetuos carceres mevi Imperiifit de

Iur.Civil.inutilster quaritur.  Delure wero Canon. |

& moribus quin eo pertineat ; non dubitandum effe
cenfeo. !

; XL
o Quiexpertarivamin Feude habet, eaipfo noneftinveflitus,
Jedtantumpromifsionem deinveftiendo habes,

XII.
Expedtativa concefsi, fiante conditionem exiflentem Dowsi-
Bus moriatur , utyumbaredes promifioris promifsioni

Rarerencantar. ‘Difting.
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