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Eges univerfales bené conflitutz

9)/ Reipubl. qvam eptimé conducere, con-
%% {tans Politicorum eft monitum; cum e«

NNV

Yosg@\ nim ob varietatem negotiorum plures
oD, cmergantcalus, cafus autem tor,qvetace

" odentia,accidentia verd infinita & in-

- numerabilia {in,ita ut de {ingulis peculiares leges ferri
- haud qveant, qvippé qva non folum multarum litium.
~ caufa, fed praterea efficerent, 1. ob multitudinem plané
hegligi, aut certe non effein viridi obfervantia. Quod &
comprobare {uo calculo videtur Zucizus b, i1, Annal. in-
\ Qviensyiscorruptisfima Republici, plurimsleges ; idem
jam {uo tempore accidifle teftatur Swezon. in Claudio cas.
Legesitaqve univerfaliter & perfpicué concipienda,ntli-
Cet non exprefsé incidentes in {e contineant cafus, atta-
men ob rationis identitatem poffint per interpretatio-
hemad (imiliaapplicarhfirictumqve jus fumma zqvita-
tis favore mitigare. Hoc ipfum Prxtor in atione, qvam

- Pertractandam {ufcipere animus elt, probe perpendens,
cum videret, nullam jure civili actionem effe proditam,
Nifiadverfus eos, qvi velad dandum L faciendum ex {uo
Contractu funt obligati £ 2. /. de 0.65° A4.§.0.1nft.de Actio-
ibus /.1, §.16. ff: ad S¢t, Trebell. utpote cumjure {tritto,

- Nemo poffitex alterius conventione obligari 1. conveniri
#rg /. pen.C.qvod cum o j omnisqve obligatio fundamen-

| - A2 tum
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tum &initium ¢x perfona ejus, qva contraxit, capiat §. 3.
Inflit. deinutil. bipul. arg. L.27.§.4. inf. ff- de pactis,arg.
[.1,2.65 tt. Cnefilins pro Patre,arg. [.1.65 tL.€. ne uxor pro
marito Wefenc. in . b.t.n. 2. Ludvvel.in Comment.Infts
gYod cum eo. Rittershufius d. t. Tholofan. Syntagm. jurés
univer(.lib.29. c.12. Wiffenb.difp.28. part.1.8.1. Iniqgvum =7
LR | 1§ - wero efleseum qvi certenegotiationt {uo nomine qverns-
. - piam przpofuiflet, qvo cum contraleretur, non {olims
. | |3 - non obligari,{ed & fentire commeodum, onere procul a
e | ' feamoto:hoccumnon tantim contra principia jpﬁitix
1 AN ; - moralis 47g. L. ff.de 7. & F. fed & maxime naturali -
i T8 g qvitati diffentaneum,{ecundum enim naturam eft inqvit
] e Panlusinl.1o.ff. de R. §.incommoda cujusqverei eum fe-
| | -~ qviyqvem feqvuntur commoda. De qva iniqvitate Pe/e-
{
|

. k.
jus Paterculuslib. 1.conqverens,dicityindigniffimam fuifle
immanitatem Syllx in prafcribendis Romanis civibus, ut =
excluli opibus paternis filii Senatorum, cum & Senatorit
:: - erdinisjura perdidiffent, nihilominus onera fuftinerent. =
Prxtor E.(feuviva vox legis /. 8. - de 7. & 7. interce= -
' - ' dens, ) obutilitatem publicamin commerciorum ufum  *
ftridijuris duritiem mitigavit,certamqve actionem, aut
oAl potius ordinariz ationis novam & adjectitiam qvalita-
i . témintroduxit,qva qvis exalterius contractu certo mo-
f fﬁ S do poflfitconveniri Az.pr.lur.§.2.ff 6. 2. §. 2. Inft. zv?gf
| | , cum co. Satistecit E.jurrlegitimo exinde,qvodaliud fit il
B , Iud,alind jus zqvam , & zqvo melius, qv. E, zqvitas efi
juris pofitivi corre@io 47if?. 5. Etbhic.10. jurilegitimo au=
toritatetn {nam reliquit Prator;aliterqve faltem ftatuit €X
‘principiis naturalis zqvitatis defumptis , adeodve jus le- ;
. oitimum non tam correxit, qvam moderatus eft #7g. AL
S ' ffde reflitutan integrum.junit L. 7 8§.1. . de . & Jh1f

y aeminor. Utilem E, ac cognitu maxime neccﬁ'arianr; f;gz
N . : vyl | ha
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hanc aftionem nemo non videt, tum fummam zqvita-

tem,qvam Prztoripfe allegat 72/ 1. 2 4. tum ob com-

merciorum ufum, qvibus cum non femper cives vel ob

locorum, qvi commerciis {ociantur, diftantiam, L ob

commerciorum melem, . conditionts {ux eminentiam,

-t aliaveimpedimenta 1pfi prxefle qveant, alio minifterio

uti poflent. Summaitaqve materia hujus praftantiain

- caufa fuit,qvo minus hunc fpatiofiflimum campum hanc

“ampliffimam difputandi materiam ingredi non dubita-
verim. Ut vero omine felici omina fuccedant,

Summe Deusnoftris feliciter annue coeptis!

Car. L

E De Tractatione nominals.

| AL HESE TS

g Um in omni, pracipué vero juris difciplina re-

»exarum qvidem potior, verborum vero ac nominum pri-
j&~izzjor fit habendaratio Lu, ff.deR. C.L 7.in f. ff, de [uppell.

leg, l.1.pr. ff. de 7. & 3. nonabsre{ane me facturumputo, fiin
prefenti themate, prius nominis notationem, variasqve ejus fi-

- gnificationes paucis attingam, qvam ad ipfius rei pertractatjo-
nem defcendam, T _ -

~ II. Etymon vocis Inftitoris {olerter inqvirit Alciatus 2.
awmpspyiy €. 20.ubi notat Inftiterem qvafi antiftitorem vocari,
item ab infitendo h. e. urgendo fuo negotio, Unde & Fuvenal. ]
Inflitor hybetna tegetis, & Qvintilianus, Inflitor elogventie,item, jacta- | SRR e
tor,venditor, ut & Navius, Poéta, inflare mercature, dixit, inyerfu, g | ! J2
F

qvem refert Nonius Marcellus , inflat mercature, (pero rem facies _ ,
. Jrugieft bomo. Simplicius & magisjuridice MeiernsinC. F. A.th.1. _ 11
31 barexl, 3. ff eod, abinltando,qvod {c. taberna vel negotiationt, f P
cui prapofitus eft,inftet, h. e. utt Ristershufius in comment, Inflit, ad | 7t e

- §.2.qvod cum eo,explicat, umma cum cura & {ollicitudine incums-
bat &urgeat.,

A3 III.Ci't-;'
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T1. Circa Homonymiam oceut eit(r)latislima & mmus pro-
: priaf{ignificatio, qva generaliter gvis extra negotiatiopem alicul
3 hmgotin peragendo a Domino prapofitis Inftitor dicitur inl. 5.
' pr. ff.b.1. L 13. & 15, {f. deinflructe & inflionento legate, Ut & qui

Ll B q ' cauponwpfiepoﬁti (unt, & in publicis diver(oriis operas {naslo- -
. carant ; noftratibus die Haupvogte/ Haufluedte/ Schaffer 1n-
R | | {}rores vocantur; vid, Dn. Mevius ad Jus Lubecenfe b, 3.1, 6. artics

6.1 14. ¢ feq. qvo fenfu ctiam fumitar ml 2 §. 5. fl nauta, canp.
halarii . & hujus in generaliori fignificatu varix recenfentut
fpecies ind. L 7. ff.h. | ’ g b R

V. Minuslatapropria & nfu receptior eft fignificatto,
qva quis tabernz, mercibus diftrahendis emendisqve mxenf'x o
( banco,catsz ) aut cutlibet alir'negotiationt quaftus ergd et
prapofitus, Daarents Comment. jH11 Int.c, 1. Wefenb.in . eod, #. 1o
Bach. Tr. de ac. difp. 8.th.10. Mevius ad Jus Lubecenfe ib, 3. tit, 6. 41=
tic. 5. l.;.._f: 16.18.ff. 1. 3. C. b te §s 2. Inft, qvod cumn eo, nbi iteruEﬂ
duz fe fiftunt fpecies, qvidamenig fimplicirer miniftri funt, 10
eabernis ad merces emendas vendendasqve conftitutil.1g. . b. £,
Germanis ¢l $adertober Gaben Diener/it. ein Gadens oder G
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welbg-Berwalter/ vid. C. 7. 4. h. 1. b. 1. & Sichard, ad Rubric.C.de
Infiit. & Exercit, 4it, & horum contrahendi facultas olim depen-
debatex lege prx;?oﬁtionis, hodie plerumqve confvetuc}fa Cli= \
jusqve loci infpicitnr G’atbofrcfir-zs 4}5!1‘. 1, §. 3. if. b. t. & ex 115, ad ' (
o ‘qva Dominus eorum opera nti [olitus fuit negotiis x[’clmatu_t_:._g_
-; ; | ia g \ Stain, de SE?'Vit-Perfb“‘zL {Ib. 2,0.25. 1. 12,. \ Paid g ‘.q S H
e _ V. = Alrera fpecieseft corum,qvia Dominisipfis 1n exte-
i ‘ 3 8 rasregionesad coémandes & transmittendas merces ablegan®
L. it | | tur, & hi plerumc*]ve,ﬁlbliberiori poteftate funt; com entm Do-
I ? 5 '? mini propter ablentiam & locorum diftantiam commode 1111_5
S i 'mandata adunumqvemdve contradum petficiendum injungere
g s hand gveant, expedit,utillis 1ibcrior poteftas non dcnggetj:ll" '
Bl {8 ande & Procuratoribus cum libera comparari pofie putat Copp-
| | ' decif. 21. 1. 1. &2, & hos ufus hodiernus vocat Factores, Bcﬁ?ld: "
Sl 7 “The[auro Practicoverbo Factor, Zanger. tr, de except.p. 2-¢- I- Speide«
' | in liss in notabil, Jurid. Hiftoric, Polit. noniine Factor, Wefeno. in . ff. b te

. 1. MeierminC, 7. A, b.1.8.1, Vecabulo param latino
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barbarouti contendit Treutler, difp. 24.v0l. 1.8, 7. It E. An verd
idem fitInftitor & Factor, nonaufim dicere; licet enim promi-
{cuc utragve appellatione Doétores prafertim vetuftioresutag-
tur, vid. Decium Confil. s10. n.5. Elbert. Leonin, Confil. 45, Wefenb.in
* . ff. h.t. Harprecht ad §. 2. Infl.qvod cumr eo, attamen cum Inftiteris
appellatio jure noftro latiflimé pateat, vereor, an i{tam laxita-
tem exzqvet verbi Factoris vis,qvam ex hodierno more habet.
V1. Qvoad Synonymiam, jure civili vox Inftitoris rard
aliam fortiri appellationem in aprico eft, is enim qvi 4 Do-
mino negotiationi peragendz przpofituseft, perpetuo fermé
~ Inftitor vocatur L1g.ff. b.t.§.2. Inft. qvod cum eo , nifi qvod veteres
eum qvogve officinatorem dixifle obfervavit Cujac, inw. €. hat;
interdum tamen qvi pecuntiis feenerandis{unt preepofitil. s._§. 2.
Lig.§.alt. f.h.t. cum alias negotiatio d feenebri pecunia diftingya-
tur §. 5. verb. & poteft. Inflit.qved cim eo, qvi redempturis redicu-
um faciendis L 5. §. 2. ff. bl 29. locats, qvimen{z [ ult. b, qvi Ca-
lendario praepofiti funt L £1. ff. de R, C. Inftitores appeliari vi-
‘demus ; attamen in reftriGiori {ignificatu, ut!fpecies Inftitoris
non inepte qvis dixerit,de qvorum officiorum diftérentiis fuo
more erudite differit Alciatis #d I, 41, ff. deR. C, Gallis eodem
modo ut Germanis dicit, un Fateur, Italis, Fatore, Belgicis
- ¢in Taceeur/ plurarecenfet, Mornacius in (uis obfervatienibus ad !, 3.
b2, Tantum detra&tatione nominali, ' :

Carll
De definstione actionn Inflitorie ejusg,
_  divifiones.
I, _
" T YRa&ationi nominali, fucceditjam realis, definitio ; ex qva
tanqvdm potisfima rei parte, vis & natura rei inveftigari
Potelt, Everhard. intop. loc. 15, defin. Omisfis autem aliorum defi-
DitiOllibtls,cum Excellentifs, Dno Prefide, Prazceptore meo zratem
venerando in comment. w.ad b.t, Inftitoriamita definio s gqvod fit
actio

il
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aftio ini perfonam, certaqualitate a Pratore aucta; qva
agitis,ejusqve heres,qvicumInfiitore fecundum prafcri-
ptam formam contraxit, adver{us preponentem, cjus-

dve heredem infolidomo.
| i -= II. - Conftathzc definitio genere & aliisdefinitionumre-
| i 3 qvifitis, generis loco ponitur (1) qvod fitactio, qvod nontan-
' eiim'ex €0, qvod expref(sé inferibatur rubrica in fj. & C. de Tnfiit.
actione, fed & inde elicitur, qvod i competat definitio actionis,
| i -  aluftiniano inpr. Inft, & aCelfoinl, 51, ff. de 0. & A. pofitz, fiqvi
| 11 dem a&or hicperfeqvitur qvod fibi debetur , accedic qvod in §.
, { 2. Infl. qvod cum eo & §. 10, de A%, annumeretur adtionibns a Pras
i . tore introduétis; (3) perfonalis, qviaexjurcadrem;, fiveunt
i co vocabulo ex obligatione proyenit,notum autem qvod obli-
gatio tantiim pariat actiones perfonales juxta /. #2. §. 2. ff. dea
procurat : obligatio autem femper oritur ex contraGul. qvafiaut
exmaleficiovel qvalt §, 2. Infl. de obligat. arg. 1. 25. §. 1.{f.de O.¢7 A,
atqinnoftraactiofit ex contractu dilucide probaturin 1. ff.h.t.
~ III Diximus (3)certa qvalitate a Prxtore aucta.; |
nimirom hac, qvod illi, qvicum Inftitore contrahunt,abligatio- ‘
nem & aGtionem acqvirant adver{us przponentem , fecusac des *
jure civili, qvo alteri per alterum non acqviritur obligatio /. 2 5. s
{f. de 0. ¢ A, utpote cumn obligatio perfonisad hareat, idco ad- &
. i ; versusalivm, gvam cum qvo contraétus celebratus, Aiio pete-
R - fonalis inftitni non potelt, excepto eo, qvi reprzfentat per{o-
it nam defuné&i, qvalis eft heres vid. Back.tr, deat. difp. 2. ©.5, &
- latius Antos, abUfillaad §. 1. Infl. deadt.n, 44, Undeapparetno-
f | i oo s {ram a&ionem noneflenevam a ceteris aétionibus diftin&am 3
' | Fransk. in comnment. ff. adtit, de Exercit, aék.n. 6. | | )
| 1V.Addimus (4) perpetua: dicitur autem a&tio perpee
il tua duobus modis vel ratione przferiptionss, 1. ratione transs
f - misfionis. Priorimodo omnes aéiones reipetfecutoriz etiam
i ‘ _ exdeli¢to provenientes ,modo non fint panales pr. I nft. de perpete
| S . i & tempoval. alt. regulariter 30.aut 40, annorum {patio, prafcri-
R buntur, qved & exaudiendum de 2&ione noftra, utpote rei pet=
N | ' {ecutosia, {vades tum arg, /, 75, or. ff\ de Q. ¢ 4, thim J, Uf’gfl:- e |
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- - Dofteriori madonontantim eft perpetuatefpe&u ejus qvi con- e

traxit,{ed & heredi & in heredem competit Lis. ff. b, ratio eft, ' *
qviacltrei perfecutoria 8 ex contradu,explorati autem elt ju-

Iis, actiones ex contracu defcendentes & heredi & in heredem

competereliz, L 49.{f. de 0. & 4. L. 152, §. fm. ff. de R, T8 T, I?Jﬂ.
deperpet. & temporal. ait. ' e
: V. Definivimus () qvicum Inftitore fecundum for-.
Mam praicriptam contraxit, hocnamqve probé notandum,,

- Nhon ex omnt caufa Pretorem hanc actionem dare in przponen-

. tem,fed ita demum, {i ejusrei gratia,cui prapofitas eft, contra-
Ctum fit,qvo de pluribus agendi infra cap, 6. dabitur occafio , ULL
Patctex §. 2, verbis sejusret canf Infi. qvod ¢unieo, & ex f 7. [ P42 ﬁ'
de exercit. act, Ly, §.11.1. 11, §. 5. ffohy idemetiam i nculcaturin/ ;. :

. o oo, R g A B

/

{

2, & feq. C.h. Cum enim prapofitio certam legem tribuat contra-
hentibus,eandem meritod diligenter attendere c.’z’ebent , 11 contra

Pteponentem actionem fibi comperere velintd, 1, .12, ff. de
- €Xerat, adt, - 2 '

VL Addimus(6) adversis praponentem ejusqve.,
heredcm 3 propterrationem thefi 4, allegatam & /. 4..§. 2. de ]
ercit at. Lo las. ff. b, Et quidem (7)in folidum : proptet
v Sxpreflos textusinl. 13.§. 2,1 5. §. Lif bt oS, fin ff. de exercis,
. ad,tum qvod regulariter aGiones foltdum perfeqvantur §. jb.
R, de ait, ‘ '

VIL. Explanati definitione commodum eft, ut nonnihil

C!e divifionehujus actionis dicamus,qva refpectu caufz cflicien-
s, ut & fubjectifive perfonarum,qvibus com petit,conftity; pot-
e&,qvod (italia directa, alia utilis, Qvoniam verod non {; cmpet
~Uno accipitur modo,idcircd perloftranda eft corum amb Suitas, *.
VAIL  Aétiodire&a (1)illa dici folet,qva opponiturpra- © | f

!

|

T *é—ﬁ:‘#*.._ - A

i il i T

Patatorizutinl, 3. §. 13.¢» L. 17.1f, ad exhibend, (2 actio ordinaria
- SXdeli®o, qvatenus opponitur aétioni noxali, direGa qvoqve

:Oi:atur, pertextum expreflumin g, 5. Inf. denoxal. act. (3)in ma- i i )
L “MacontraGuum a&io dire@a oppofitive ad contrarias dicitur, | R
- Uvadarg F

-daturer, ad qvem ies dire@o & principaliter ex contraQy |
Pertm.et_, contraria veroad qvem resminus princip

Py Sicactio dirccta pignoratitia debitori §, ¢, 1n/1
. L

« qQVbus mod, !

aliter perti- | o '
|
Ye s 1
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ve contrabitur oblig. contraria vero creditoriconceditar L . pr. L.
16. §.1.1f. depignorat. ait. Ao direa commodanti, contra-
ria commodatario competit. L 17. §. 1. ff. commad at. (4.)deniqves

a&iodire@a oppofita actioni utili, eft, qva ex expreflis verbis

legisdelcendit,utilis vero qva qvidem non ex exprellis verbis le-
gis, fed ex ejus interpretatione propter {imilitudinem rationis
defcendit. Unde qvia direéta legis Aqviliz locum habet, qv.

corpore & in corpusdamnum datum §. fin, Infl. de L. Aqvilia, ideo

finon corpore, {ed incorpus damnum datum eft, utilis concedi-
turd. §.fin. Sicdiretta attiode pauperie datur, qvoties contra
naturam fera mota pauperiemdeditl . §. 7.f. fi qvadrupes pas=
per. pr. Inft. eod. Utilis verod finon qvadrupes, {ed alind animal

aocuit/. 4. ff.eed. Vel fianimal qvadrupes {fecundum genitalem -

feritatem pauperiem fecit §, 2. Infl. eod. Ceternmhoc loco be-
né notandum, jure civili qvandoqve ex expresfis verbis legis ue
tiles tribui actiones ; nimirum qvoties ratio juris impedit, qvo
minus dire&tz {intapud aliumv,g. 81 ceflz fint aétiones Ex¢el-
lentiff, Dominus Prafes incomment.7r. adtit. de L. Aqvil. qvia enim ces-
fionarius direGamactionem {uo nomine inftituere neqvit , 1deo-
lexutilem ciconcedit, prout liqvet exl. fin. C. gv. fifcus 1. privat.
debit, (ui debit, conven, poteftl.18, C. de legatisl. fin. C. de hered. I. alb-
vend. idem accidit in emptore hereditatis . 5. C. ¢od, 1, 16. {f. 4
pactis, |

IX. Hifce cognitis direGtam Inftitoriam ationem ino

qvarto fignificatu accipto, itaut fic illa, qvae ex expresfis verbis
legis, ac vero diretodve domino, qvi cum Inftitore contraxit
datur g.2.1nf8. qvodcumeol. 5. §. 12, L1 §. 5. ff. h. L.1.& 2. C. code

- Utilemvero qvz ex benigna imterpretatione & ad exemplum-
direGedatur L1g. pr. L5. & 6.C. b 113, §. 25. [, de ack. empti, b, 3

o

Capr IIL

S eniar Canfa Efficiente.

. deneg. geft,

1. Caulam efficientem hujus a&ionis duplicem con- |

ftituo; remotam & propinqvam.  Remota cft Prator §.2-

Inft. qvod cum o, b1, ff. b, &qvum enim el yifum, ficuti commod3

{enti-
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{entinnt pr2ponentes ex faco Inftitoruny, ita etiam eos obliga-
. ri& conveniriex corum contractibus d.L 1. f. b1 10, & 149, .
vl < de-R. 7. |

¢ I[. PropinqvaeltobligatiocumInftitoreinitad. §.2, Inf.
gvod cuin eo & pasfim ff. h. Cum enim qvicum Inftitore contrahit,
magis fidem praponentis qvam Inftitoris feqvatur L fin. in fin. f,
prefociol. 29.ff. deR. C. §. 1. Infl, qvad cum eo & Dominus ipfa prz-
pofitionetacite quafi hocin {e recepiffe prefomatur, ut Inttitoris
faGtum praeftarevelit arg. Lo ff. b lonpr. ff. de exercit, adt. I, 7. pr,
& 0. 6. nautacanp. flab. 5 proinde meritd ad hoc eft obligatus,
ut ea, qva eum Inftirore inita, praeftets tumut eo melius fit con-
{ultum contrahentibus, qvo magis fint fecuri de iis confeqven-
dis, ob qvot negotiationis caufa convenerunt, tum qvod interfit

Reip. necontrahentes fidem prazponentis {ecuti,decipiantur arg.
L §. sonf. ff. bat, haec de Caufa efficiente dixifle {ufficiant, {e-

qVituL.. B
(4 AP- ! V'

o De Subjecdo.

I. Subjeltum hujusaéionis duplex’elt,a&ivum &
paflivam, illud conftituunt perfonz,qva hancactionem inten-
tant, hoc vero qv candem excipiunt. Qvoad prius competit a-
¢tio direta Inftitoria (1) el,qvi cum Inftitore,qvem Dominus ta-
bernx praponit,contraxit,§.2.Inff.gvodcumeol, 5.§,11.12.b.t. Duar.
Comment. jutis h.t.c. 2, Harprech, ad §. 2, Inft. qvod cum eo, Hottoma.-
A musd, L. Chppengvefl. 21. 1. & qvidem ipfa adtio, qve alids ax ce-
' lebrato contradtu refultat,otputa {i qvis mercibus vendendis in

taberna qvendam przpofuerit, & hic ex ipfis rebus , qvibus prz-
pofitus elt,qvasdam vendiderit, emptori competita&io empti ;
ubicunqve enim now eft novum negotium, ibi nec nova obliga-
tio, ergo qVoqve non competit novum juris remedium , utalias
\ ex nomine qvis poflet prefumere, {ed faltem, uti {zpius monyi-
- mus, ineo a veteri a&ione differt, qvod Prator hac qvalitate ,
actionem ex contractuavxerit,ut qva {tricto jure ( qvo nemint
peralinmacqviritur obhigatio §.¢, Infl. de inutil, flip.1, 38. 6. 7. 1. =

. - PR 2  de ' 1

. L o
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dey. 0Lt ff.dé 0. ¢ A.) alids expiraret, fi perfona, cum qvas

contra 1pfum praponentem competat, ac fi cum ipfo fuiffet con-

tractum;per intermediam enim perfonany, qvee ex ipGus juffu &

voluntate negotium gerit, qvali ipfe negotium gesfifle; & in pla-
citum confenfifle preefumitur. ~ Non feciisac qvi Procuratorem
mittit, qvamprimum hic cautionem, in cafu ubi mandatum ¢jus
dubium aut mancum eft, dé rato interpofuit , vel fuum manda-
‘tum omnt ex parte integrum expofuit, {tatim ei habetur fides,
acmandansteneturs ita gvodve qvinegotiationi prapofitus, ei,

qvod confeafu & voluntate fui principalis prafit,'creditur , cum.

_nemo facile admiffurus fir, ut aliqvis pro lubita fua negotia ad-
minifiret,vendendo & alienando, proutab Inftitoribas fieri vi-

demitis; qvivero femel confenit, isineo confen{u tamdiu per-

manereac{ubfiltere prefumitur,donec contrariam voluntatem,
: negotiandi libertatem f{cil. prohibendo,declardrit.hoc enim nift

fiat, ei qvi cum Inftitore contraxit, jure mer{toqve conceditur .
actio.,
adver{us ipfum Inftitorem poffit a gere,ea potius ipfi refervatur,
adeo ut femper penescontrahentem fit ele@io, utrum 1pfum In-

{titorem, an verd dominum convenire, velit.. - Nec immeritd’,

cum cuim poteftas, ut preponentem convenire pollit, ef inftar
"o e - -  » . : '

beneficiia Pratore it concefla, non debet eidem fimul effe da-

mnofa in eo,utadverfus iplum Lattitorem, agendi pracluderet
‘aditum,  Poffet enim fieri, ut magis expediat cum hoc, qvam.s

cum domino agere,qviinterea facultatibus lap{us non effet {ol-
vendo, ., Quatenusautem & qvamdin ipfe Inftitor hoc contra-
Gtuteneatar, de ioc fub canfa formali commmodidr erit agendi

occafio,ut pote,{ub qva de Obligatione Inftitorum principaliter
agiur_,. | 5

[I. (z) Fidejuffori, eifc. qvipro [ﬁﬁitoreﬁdejuﬂ?t,ﬁne his

enim non facile Inftitores negotiationes gerere poflunt £, 5. §.16.
ff.h.  Cumenim hic perzqveac principaliter contrahens fide
Inftitoris, qvafi ex voluntate domini contrahat, nitaturs hinc

accidat,ut ipf(e pro Inftitore folvere cogatur, el qvoqveidemre-

medium fuperitut dire&d adverfus praponcntem ceflis actio-

| nibus .

P . - L
contractus initus, decederet; in {uo vigore permaneat, & xqve

Hocipfo autem facultas ipfi non adimitur, qromintis

.  ——————. A—
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- nhibus agat arg. 1, 9.C. déPrammr.&fL ule. C. qv. fifcusl, privitus de. | *

bit, qvaficum ip{o contraxerit, ubicungve enim eadem elt ratio - b

& difpofitiojuris, ibi qvoqveidem jus efle debet /. 72.ff.ad E, A- , Ll
. quiliam s, o e o i&
IfI. | Sed/qvid deConftitutore & Expromiffore fatnen- | | §

dum,anillis qvoqve competat aio? Conftitutor isdicitar,qvi
pacto {e debitum antiqvum {oluturum promittit falva priori ob-
ligatione exiftente, & huic qvodve hanc a&ionem competere.,
indubium eft, qvia cum fidejuflione gvoad obligationem, qvam
~ [ibiuterqve contra debitorem acqvirit, coincidit sut ut alids ab
. hacduobus modis differa, partim qvod fidejuffornon nif; inter
! prxflentes.g.ult. Inflit.deV.0.1,1.§. 1. ff.eod. & per ftipulationems.,
 feobligetl26.1.5.8.3.0. 14, §.fin. cuml, feq. ff-de conflit. pecunia_s
Wefenb.inar.ff. n.10, Franzk n. 27, Sichard, ad Rubr.C. ds V. O.n. 1.
partim qvod fidejuffor faltem alienzaccedat obligationi, nun-
qvam proprix pr. Inft. defidej. Conftitutor paGo obligatur, nec
on proprivm & alienum debitum conftituere potelt /, y. §. 2. i
 Heconflitutapecanin, Expromiffor dicitur, qvit alterius obligatio-
hemita in {e recepit, ut liberato priore debitore, ipfe e princi-
- Palem debitorem contftituat . 4. ff, de condict. Caufa data caufa non
fec. L. uit. ff.ad SE&. Maced. 1. 7.§. 3. . dedolol.53. ff. de contral, empe,
La.§.1.3. #.ff dere judic. Lirog. fl.de V. 0.1, 37. §,ult, ff. de operis
liberr,  Et huicqvodvehane actionem concedimus, qvamvis
¢nim liberatus fit debitor 4 priori obligatione, non tamen pro- -
Pterea minus debet,qvia fimul nova obligatio expromiffori cone /
ltituea,nifi forte animo donandi is pro alio expromific..
1V. (3.) daturheredi ejus, qvi cum Inftitore contraxit,
~ Modo fuccedat in bona defunéi , nec fit incapax hefeditatis,
. Qvaleserantolimd cportati& peregrinil. é, §, zi-jf.‘l.k.c'de hered.
A S de peenis, qvicives Romani non erant ; hodie hze
- differentia (nblata, poftqvam Imp. Antoninus omnes in orbe_, [ |
Romano viventes juflit efle cives L1y, ff. de ffatu bomin. item i , qvi - b
Nceftis nuptiis fe polluerant , his enim liberis inde editis qvic- BRE | PR -
- Mamrelinqvereprohibitum eratl 4, C. deinceft. nuptiss , qvod & o 11 s
~ Mpraxi adhuc obfervari videmus, teffe Anton, Fabr. in Cod. lib. 6. | i IR |
3 def s i, 00 def 7.1, ut&filiireorum perduellionis /. 5, i 2 |
| . | | B 3 ﬁ. K _ |
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§. 1. C. ad 1. Juliam Majeflat. llud nil refert cujus fexus aue
it 1 conditionis fit,five mas,five fcemina.five heres, five loco heredts
! ut bonorum poffeflor, nam hic codem loco jure Pratorio habe-
tur,qvo heres jurecivilipr.Inft.circa fin.deben.poffef Ratio verocur -
| it} hxca@io detur heredieft, (1.) qvia reprafentat perfonam defun-
N ¥t ’ Eti Novell, #8. pr. & in omnia ejus jura fuceedit, L 7. ff. de acqvire ©
?E ! vel omittend. bered. 1. v, ff. fiager veétigal, (2. qvia oritur ex contra- |
y il Gureidve perfecutionem continet Lz ff. bl 2. L 49. ffde0.C 4. |
) V. Cognitd actionis direftz naturd ejusqve fubjecto,
it - fubjiciendum, qvibus ex zqvitate utilis Infticoria competat.
j B Diximusenim capite 2.in iis cafibus,in qvibusratioagendi eadem |,
e i _ eft,obqvamdireteactiones ex ipfius legis verbis competunt, ¢
. ~ utiles qvoqve concedifolere. Itaqvefiqvis Procuratorem pra-
| pofuerit mutnis pecuntis accipiendis, qvamvis Procurator not
’ (it Inftitor, adeodve direétaa&ione Inftitoria conveniri domi-
| . = nus neqveat,dabitur tametrei,qvi Proecuratori/pecuniam mutua« -
{ | tuselt, ad exemplom directe utilis inftitoria. L rg.pr.ff. b.L 5. C.
|  eod. Bartol.ad I.19. Duarenus comment. juris ¢iv, b.t.c. 1. Wefenb. @+
; | ' | .ﬂ:ﬂ. 4, Bach.tr. df acl. dlf}’- g. tb. 10, (b’ 1 Dn. 7ﬂb. Brunuem, dd d L _
e - g.c.b.t.  Militat enim hic eadem ratio, ob qvam alids domi-
| nus Inftitoria conveniri potelt, dum dominus procuratorem.
' % conftituendo , tacité in ejus contra&us, qvoddve ex illis fe con-
veniri velit, confentit, Nec poteft dominus objicere contra=
| | heati,procuratorem folvendo efle, etmdve a contrahente.con-
i 2. fit veniendum s hxzc enim exceptio nec in Inftitoria directa locum
. A habets nihil porro intereft, qvo contra&u Inftiter afus fuerit;
' | ~namlicetemendismercibus {it prapofitus, poterit tamen dom!-
it nus, & ex mutuo ab o contracto conveniri, modo & hocel {pe-
o | cialiter conceflum fuerit 4. 1. 2. C. h. 2. !
| VI. Utilem porro Inftitoriam aétionem habent, qvi Do*
mini voluntatemfecuti cum fervo ipfius contraxerunt, fienim-
domini ex contractibus Inftitorum ob voluntatem tacitam &
ol S generalem refté conveniuntur s qvim eft, & eosiconveniri,q¥t
1 e ’ i - {pecialiter voluntatem declarant, & admittunt ut cum fervis & [
I plorum contratus ineantur’ad ipforum commodum pertingen®

tes, fed qvia Inftitores non funt, cum qvibus contracum eft d2-
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tur adverfus ejusmodidominos ad exemplum [nftitoriz 2&ia-
cuis,utilisa&io, alt. C. b.t. ¢&ib. Dn. Brunuem.
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- VII. Nonimpeditur porroagereactione Inftitoria utili,
qviprius exuna caufa egit & fuccubuit, fi nunc velit ex altera,
caufa altioneutili experiri Lzz.pr. h. Ratio eft, nam licet exuna
caulanonrecte contradtum fuerit, €0 qvod non accurate obfer-

vatz {int conditiones prepofitionis, potelt tamen ex altera canfa

viprazpofitionis Inltitor reéte contrahere, qvid enim impedic_ ,
qvo minusin eadem caufa, licet femel altum {it, amifsa causa,
denuo agamus, nam non facile contrahentes fingulas circums
{tantias tam accurate ponderarevalent,unde fi in rei veritate_
contractus ipforum cum prapofitione congruit,licet aliqv. {ue-
cubuerint propter aliqvam circumftantiam, denuo ad utilem a-
¢tionem admittendi funt.  Pro meliori cognitione cafus talis
efto; Quidam habebat fervummerct oleariz przpofitum,eun-
dem fimul prepofuit mutnis pecuniis accipiendis: is d qvodam.
pecuniammutuatus eft.  Hic qvicum fervo contraxit, putabat
eum tantum merci oleariz efle prapofitum . nunqvam intellexis
cum efle prepofitum mutuis pecuniis accipiendis, mutuam ta-
men pecuniam eideditad olenm emendum: ‘agit eo nomine
altione inftitoria adverfus dominum, contendit {fe mutnam pe-

~cuniamejus fervo dediffead oleum emendum,non potuit omnia

probare qvaecunqveneceflaria funtin Inftitoria a&ione; difficile
clt enim ea probare, ult. ff. de exercit.aét, ablolutus igitur ek reus,

- qviconveniebatur a&ione Inftitoria. Deinde cognovit eum.
~ prapofitum fuiflemutuis pecuniis accipiendis’, qvod ab initio

ignorabat: 1deoqve voluit obhanc caufam experiri, ‘quaritur
an admittendus {it,8& an obftet e1 exceptio ret judicatz? Refpon-
det Bartolus {tricto jurehocnon procedere, fed propter zqvita-

tem &errorem utilem ei concedendam effe actionem. Plura
- exemplautilisactionis recenflentar in /. . g. ale. junéta Liz. 1. 5.

5# E.ﬂ }J.f. .

VIIL SubjeGum paflivam conftituunt nti di¢tum perfonz
adver[us qvas experiendum hacaéione, & qvidem (1) agitur in
eum, qvi prepofuit Inftitorem §. 2, Inft.qvod cumeo [ 1, 2, & pas-

Infti«
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~ juxtad.l1 pr.exceptio eft, fidominus rem fuam {ervareneqveat,

- Harprecht, ad tit. Infl. gvod cum €0, . 20. po{’ccrmucafu regulariter

Inftitoriscontractibus, in qvos qvafi generaliter confentit, dum

- Inftitorem prazponit, ex zqvitate tenetur ac {i ipfe contraxifiet

nit, jumenta vero {int vitiofa,poterit actione Inftitoria conveniri
adredhibendum L 17. . b, nt & de evictione praftanda,fi Inftitor
de ea caverit; fic fi lni’utor, cum oleum vendidiflet, annulum ar- -
rhe nomine accepiffer, neqve eum reddat, dominus Inftitoria
,tcnt:mrlj §.t5. bt juncial.n. §. 6. ff. de aét. emiptis nam ejus rets
in qvam prazpofitus, eft contractum. Domino vero qvi Inftito-
rem preepoﬁut,non competit actio contraria in contrahentes
regulariter Lo, & 2. f.h.¢.1.1.8.18. . de exercitor, act. Harprecht,

I, 1. b, hinc{i Inftiterem mancipiis ], jumentis vendendis prapo- il
[
|

' mi tit, Inft. qvod cum eon, 0. Hoenonig. controverf. illufly. difp. 2o, cosin -

trover(. 5. adlit. Cicircafinen, qviaiple non eodem auxilio indi-
get, cum civilibus actionibus adverfus Inftitorem agere pollit

utputaf forte Inftitor 1i Procurator abfit, 1. latitet, 1. mortuus
fitfine herede,ita utactionesfibicompetentes non poffic domi-
_1mccdelcl 1.l h.g.

IX. ludnihil intereft qvaliscunqve conditionis fuerit
Inftitor,feeminam qvisan maflculum,liberum an fervam,& hunc
1. proprinm L. alienum , puberem five impuberem prapofuerit
l. 7.8.1.& ult.cuml. feq.h. Ratio eft,nam dominus ob prapofi- -
tionem {uam teneturs {ibi E. adfcribere debet, i minus idone- |
am perfonam elegerit.  Unde qvaritur, an preponens exdeli-
éto Inftitoris poflit conveniri 2 dlﬂmgvendum, an Inftitor cir- |
ca officium fibi commiflum, an vero praterillud deliquerit, pri-
or1 calu uuqvc tenetar, fi civiliter agatur, arg. Ly g0 ff. h.t.

non obligatur, propter rationem/, 22, C.depanis & Ly. pr. ff.nauts
canp. flap.  Non officit lis.§. gjf/ t. qvia ex co, qvod dicitur
1b1 llbxtlm.num conveniti pofe aétione noxali furti,aut injuria-
rum,non feqvitur E. Inftitoria conyeniri pofle dominum ¢x de- -
li¢to Inftitoris, {unt enim ationes feparatz, Namin 4.5. - |
qvafi five utilis Inf¥itoria datur contra dominum,non propterea
qvod [ervus fpohavent corpus, qvain qvod non reéte curaverit [ _
{poliando vid Da, Halin ad Iﬁf’*f nb.h.t.a.5. hanpl obftantem ita re- |
folventem... - . X.Du-
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.1 X6 Dubitatur nlterins, fi Dominus continug fuerit ufis
~Mariatione, Inftitorem mox prazponendo,mox iterum p',ro'hi‘bcu'.
 dounecum eo contrahatur, contrahens verd ignorans Dominum
~ Prohibuifle, contraxit cum e0,an adverfus ipfum detur a&io ? af. |
firmamus hoc cum Uiptan.inti 1. S. 5, b, t 1ntereft enim Refp. ne |
contrahentes decipiantue... D) MBS T A i
1 .. XL Deniqvehoc qvoqve ambiguum,fidominns mandavit

- famulo,ut o nomine pecuniam accipiat, hic creditori de rece-~
Pta pecunia exhibuit Chirographum, an ex hac famuli confes.
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lione in dominum a&io detur ? minime,nifi (1) dominusfamulo,
*tam conf'eﬂ'ionem,q?a,m receptionem. mutui expreFSé-.--ihﬁndaw
verit;(2)nifi dominus (olitus {it miniftri o pera intalibus contrae
Gibusuti,ratio ex arg. 1,12, f. depignovat. at. defumi pbtteﬁ':
- XII. Nihil praterea intereft;mafculus an foerrtina fit prEpo-
fens l.7.8.2.f.b. pupillg tamé qvi fine antoritate tutoris ptaepaonit,
_onconvenietur/. g. ff. h. qviafine horum auQoritate aliis obli-
Sartneqvit,nifiin qvantum locupletior fa&us £, 10.4. &. Ném-na-

e I L e s o S,
'}

b T e ——
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- taraliter injuftum eft, ut cum damuo alterius qvis. locup L
1 | _ \ qvis-locupletetor B
200 ff.deR. 7. Diverfum plané tatuendum eftin per{onis mi- | ]
- "Orum Curatorem non habentibus, etenim hos ex Inftitorum, ; -
i ?ontra&u_cﬂicacitet: obligari nulli dubitamus propter L, 3. C de i3 ‘&
o JMegr, Inflir, qvamvis poftmodum caufa cognita reftitutionem |-

Nintegrum petere poffuntd £ 3. ;

airi _X'[_[I. Diximgs hgé}cnus adver['u.sipﬁlm ‘pr:cponentém_.

¢ rcmgl aétfoncm Inftitoriam, unde qvaritur an adv_erﬁls Inltito-
NP ‘c_lvoqv_clocum_l@beat, & anInftitor €x contractu tempore
& Clt nomine domini celebrato, poffit etiam ipfe in fia perfona
viveniry? , '

: vaXIV .{\rdua (anc & intri’cz_ita eft qvae['tip;pro qva deciden-
i (1)11 varie allabogavcre,pgrum afﬁrmat}tu}m,partim negan- k | Sk
i (i.')m‘l:lmes tutatt, ut proindenon male circa hanc difficul- ' | | [T

i ft'ommm' endam, illud, qvod nfimili tradic Sigifin, Scaccia tr, "
R e ere.p. 491 n.68. & hic applycart pofiit, fc. [nterpretestam '
_l, ﬁloam_%vam modernos hac in re inftar textornm effe,qvi initio
igﬂoral 0, qvO magis _pqnfum volvuat, €0 magis intricant, fere

A perignota tradidifle, & dum modonegando,modo afr-

C mando,
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bio fufpenfumdimittant:” Priusqvam verd ipfam qvltionem 1
pertracandani fufcipiamus, nonabs re nos facturos ext{tima- |
‘mus; recenfereutrinsqve fundamenta & rationes qvibus mott,
deindéinqvibus legibus fundamenta {ua collovere, exhis facile 1
patelcet, qvanam {ententia principemlocum, affenfumgve me=
reatur; ‘A patte negm1tium,ﬁimir11m Inftitorem planc convents
rihaud pofle, fe Gilkit Bartolus ad L. ult. ff. b ¢, ubi diflerit : Contra=
hentemmomine officii ‘appofite in dubio contemplatione officii contraxiffes
ceniferi. finitod, officio non teneris idem & Devins refert Confil. s10. 1.5+
ex Angéload I, o.ff. de duobus reis jqvod Factoreslicet in mille lites
ris fefe feribant debitores, attimen ion ‘pofle conveniri, qvid
videntur {cribere,ut factores & factorio nomine,hanc fententiam |
qvodve Facobus de Arenaadl ult. h. & Fafon tl. i 1nflitorem 29. 18 | .
f.deveb. cred. Cornens Confil. 223.infin. lib. 3. defendunt,qvibus fes :
adjunxit Fob. Parlader. lilr. 2. vev. qvotid, cap. fin. §.3.0.3.ut & Fob.
Wuinb{nicleo jur. controv.lib, 4. tit. 7. contyov. 2. hanc adjungens
rationem,qvod alids officium faétoris ei foret’damnofum, con=
tra /. 6i. §. 5.1f. defurt. Heinr, Ze[. in comment. h. t. . fin, '
XV, Hujus{ozaffertionis fundamentupa collocant'& de-
promunt exrelponfo Scevoleinl fin. ff. h.t. ubs O&avius Termis
“palis'Inftitor epiftola folutionem pecuniz debitz promictens:
exinde neqve jurchis verbis obligatus, neqve aqvirarem clim-s
conyeniendi {uperefle legitur,  Hoctextu utpoté manifelto ne
gativa fententix Patroni opinionem fiam tam fortiter defendes
runt,utnullibiintoto jure expreflum textum reperiri,ex qvo A ol
lucide probaripofit,Inftitofem finito officio effe-obliga;umafed
potius contrarium inL.6.§.2.{f. de neg. geflis 1. 5. ff.qv. ex facto tutorés
ut & Loz, pr.ff de adiminiftrat. & peric. tut. exemplo aliaram per_fod-l,
narit ex officio contrahentinm probari.firmiter fibi petfvalt etints
X VI Contra a parte fententiz affirmativa Principes Theo=
reticorum ftare reperiuntur, ut eft Paul. de-Caflro. Coftalius ad f-’ﬂ; A
ff. deprocuvat, Bach. adTr.v. t.d. 24.0. 7. Lit.E. & intr. de act: difp.8- |
0. 1. ad$. 2. Inft. qvod cum eo qviin alien. nuim, 1. Ludw. & Mynfine
ad cundemn §, Joh. Jacob, Wiffenbach. p. 1. difpa7r.28.0.19. ‘& qvam=

plurimialii, Quibusfaventrextusinl. 1.§.17. G'ilf. - 1o ff. a¢
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exerert, alt. ubi vel Exetcitotem vel magiftirum cotiVeniendi da- ,
tug éle&io,ErgE‘)&Inﬁiﬂtor'tell"ebfplllr,_nihil';‘pim__&bfyr}diz;atgbit_r;;:-: f 3§
mur argumentari regulariter mag-iﬁl:_o ad Inftitorem,ab Exer- ,
<itoria actionead [nftitoriam przeuntibus tlpianainl.iz.S.2. 1. b, ;
& Dioclet. (> Maximian, inl, 4. C. b.t. . Praterea clypet inftar]{e ‘
Gtit /.7.6.10. ff.ad St Maced. ubi ex mente. Juliani idem Ulpian. fi-
liofam, Inftitori,{i conveniatur, exceptione Séti fuccurrendum.,
telpondit, exqvo firmiter infertar, cum, fi fui juris eflet, - recte
CONVENITL., . 2 da et e T s mietipn) |
" XVIL. Pradi@as Interpretum altercationes, qvairatione._, ' i
'~ Incencordiamredigendx, & qvanam fententia praferenda,re- ]
{tat nunc ut fubjiciamus ; nimis fere longum ac tzdiofum foret,
omninm conciliationes ordinerecen{ere; proinde _primariis r'Ce
latis, reliqvasfilentioinvolvemus. Itaqve nonnulli ntd, /. fin. f.
h.1. removeant, eandem ita interpretantur, dicendo, Inftitorem.
1bi pon promififle fed tantum confeflum efle.penes menfam fuam
©  €am pecuniz fummam exiftere, ex ejusmodi extrajudicialicon- | ¢
feflione nec obligationem nec actioné nafci pofle, quippé qvod | q
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hocin cafu nudum verfetur Inftitoris officium, fecus verd effe,ubi
- hon mera ejus atteftatio, fed {imul contractus intercedit,. tunc
Cuim [nftitorem faltem ex natura contractus fuam perfonam ad- y
ﬁringerc. Qvam interpretationem [eqvi qvoqve videtur Vin. 4d !
S:2, 1nft. qvod cumeeo. . Alii diftingyunt an Inftitor ontrahat, do- ‘
‘Mino prxfente, an vero abfente, hoccafufolum Inftirorem tene- |
1, 0 qvod eontrahens non. potuerit refpicere dominum'ablen- |
tem, {ed magis [nftitorem refpexifle prafomatur, prigri veto ca-
ﬁ{contra exratione oppofita, folum dominum teneri, non In-
ﬁ_ltdrem,,_ ) | ek : | (B
_+ XVIIL. Denidvealiimedid vid tanqvam tutiore & huma-. . | B
NOre juxta Anton. Fab,inrat, adl, 19.S.1.ff. depeculio, incedentes,. | i o
difficulratem inter! przdiéta JCrorum refponfa tollere allabo- | ial
' Eant:diﬁingvcndo mnter praepoﬁtionem durantem & finitams ex _ _ |
llla_& qvamdiuilla durat, teneriInftitorem juxta L 7. §. 1. ff: ad W ¢ 1
- SumMaced, exhac verdnonitem juxta L ult. ff. b.t. Hxc con- R
: "}Iiatio (icut Freq,ventiori Doctorum qalt;.l.llO approbata, & ad- ~ ] - -
hyc in praxi obfervata,ita omnino amplectenda erit cum Mugnif, | PR
Y - ¢ 2 D, | =

e T -
S



D, Catpzov.in Jarvispr. for.p. 3. ¢. 20, def. 14, Mevius ad jus Lub. lib.3.
bit. 6. artic. 5. ¢ 6. Coler.part, 2. decif. 448, & Du, Habn. ad Wefenbs
#.7. ubiprajudiciom Don. JCtorum Helmftadienl. recenfet hi-
fce verbis = Habt i eud) von Anno 1624.6if1632, von €, € |
o ity NRalit ber Stade Magdeburg fiie ¢inen Proviforem und Apothes |
= 1§ SN fer beftelen und gebraudien laffen / aud bei foldyer provifion bet .
28 hid unterfdicdlidien KanffhevensuAugfpurg/ Leipsig und Hamburg
o iid | indic7oo, Reidisth. weniger oder mele-Apothefer Wahren/ als
i | iR L einn Provifor genommen ; Weldie ifhr aucindie endy anvertrawte
e i | ' Apothefe vervand und gebraudiet/ und die Kauffheren haben umt
f 2| fif's dicfe Bewandniff aute Wiffenfdafft allemahl gehabt, So feind
ot iy diefelbe foldiesNachftandes halber eudy alsProviforem nunmelr/
2 . e ba die Apothect inder Stadt Magdeburrg Anno 163z.mit auffgans |
M - gen/u belangen hiche befuqt/fondern fie werden an €., Ralhedas |
i e ' felbft/als ewre Praponentes und Principales billidy verwiefer.
l[ - o (Y - XX, Hifce przmiffis {tatuo cum communt Do&orum
| .
l
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{chola, Inftitorem (modo fithomo liber, fecus enim erit,fi fervus
3 il fic prepofitus arg. L. 14.ff. de0. & A. a1g. 1. 6. C. de judic. ) durante.
} .k il 4 * officio conveniri pofle, finito vero ab ulla- ulteriori actione li-
|
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1118 - berandum, modo non fe proprio nomine obligavit. Plura qvi
(1. 1113 . hacderedefiderat, adeat perelegantem differtationem Magnif.
Q N il 4  Dn. D, Chriftophori Marcide Obligatione Inflitorum._. . gy
LB i XX. Cognitum nunc,qvando locum habeat hxc adtio in pra-
- it , ponentem & [nftitorem , nunc videndum an & in przponentis
f} | i _ | heredem detur ? de qvanon dubium ‘per textum rotundum 7 $o s
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15.{f.b. t. durat enimofficium Inftitoris ex przpofitione defun=

I i , &, licet mortuus fuerit £ 5. §.17. ff: h. Quadecanfa etiamfipupil- |
| Hie

. ' adminiftrationem, nonaliter actutoreshabuerint, ex i]iisccg{' N
| . | ~ | tractls |

= e

il | lus heres praponentis fit, qvamdiu poft mortem defun&i Inft- |

. tor officio {uo fungitur,tenebitar Lih. Et iqvid damni indes

‘o f | : patiatur, d tatoribus id repetere poteft ob culpameorum,horum |
i ¥ | . . - -

b | j namqve officium eft obfervare contractus Inftitorum,& eos ma
R turé ab officio fuo deponere.{i non fatis bené rem gerunt,imo li-

| Bl cet heres furiofus fuerit, tenebitur £ 17.§. . ff. h. Eandem obcau- 1
! rem przpofuerant,modo Procuratores liberam omnium rerat 1

‘ B = fii | {amm & omnes, qvorum Procuratores, Tutores,Curatores Inftito-
i X f . |
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Maced. cap. pen. de fentent. ex commun. in 6.

Car. V.

D¢ Ovjectol. Materia circa gvam.

I. Pertractato Subjetto fuccedit ordine nunc objeftum,

qvod conftituunt res qvibus praficiuntur Inftitores, & qvidem

Uiptanusin Ly,inpr. ff. deinflit. act. cuicundve negotiationi prapo-

fitum Inftitorem appellat, five frumentis coémendisd. . ;. §. 1.
vel mercaturis,redempturisqve faciendisd. . 5.§. 2. vel pecuniis
feenerandis fit prepofitus,aded ut etiam Inftitores dicat qvi 2di-
ficio aut infulz cultodiendz funtprepolitid. . 5.§. 1. 4dd. 1 16.5.1.

fl. deufu & habitatione 1,15, §. 2. ff- deinftruita vel inflrumento legato .
106, _ﬁ: deV. S

II. Notandum vero qvod cap. 1. monuimus incitatis texti-

busInftitoris vocabulum improprié & largius fumi, qvod ex iis -

ligvet,dum agris colendis, fructibusqve percipiendis, pecuniis
feenerandis prepofiti Inftitores effe alibinegentur in L. 16. [, 19. in

Prff.b.r.facitprohacre& L 1. §.1.L 5. §. #.ff. de tribut. ait. imo

Imperator exprefse negotiationem a feenebri pecunia diftin-
gvit §. 5. Infl. qvod cumeo, L. pen. C. d. t. il ;
. IIL Adzqvatum itaqve Inftitoris Obje&umelt qvavis ne-

Botiatio qvaftuaria L 3.L:6. L 18. ff.l2. C. b.t, §. 2. 1nft. qvod cum co.

Cum autem varia fint negotiorum genera, qvedam enim trans
Mare flunt, qva nautica, qvadam per terram, qva terreftria di-
uatar arg. rit, ff. de exercit, & Inflit, ait, & tir. de ufuris & nantico

fenore, videbimus qvanam f{it hujus loci,

. IV. Negotiatio generaliter accepta , diftribuitur in pu-
blicam g privatam ifta eft , gva civitatem gubernatores com.
Tani annonz ac neceflitati confulunt L 5.§. 3. ff.dejure immunitatis,
xc{c, privata iteram duplex |, Oeconomica vel lucrativa,illa,
fuj ﬁ,lorum(']vc fultentandorum gratia inftituitur, hzc, qva qvis

2iqvid emit,co animo, ut rurfus diftrahat lucri faciendi caufo.

C 3 ey QU

tradtibus Inftitoria convenientur Ly, §. ult, L. 6. f, h. Idemdicen-
dum de Procuratore absqve fpeciali mandato, cujus tamen pra-
pofitionem dominus ratam habuerit per/. 7. ff. d. 1. ratihabitio
namqvemandato zqviparatur L 6o. ff. deR. 3.1 fin. pr. C. ad §&.

_._
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I Qvz pofterioris generis negotiatiohuc pertinet, & fpecieselt
il | commercii,qvo aliqvid damus vel rem emimus,ut majora lucre-
mur Scacc. tr. de commerc. §. 1.4.1.1.8, qvia vero rem vel vendi-

i | mus vel emimus vel transmutamus, €x (IVO'Varii. contractus re-

, i (ultant, recenfendum, qvibus contratibus peragi poflic..
R 1V. Celebratur veroqvibuscunqve contraétibus, {i enim
" Inftitor rem alteri vendat jufto pretio, oritur emptio venditio,&
o il {ic confenfualis contractus, {i pecuniam mutuo accipiat, oritut
P f i  contraétus mutui realis, {i alter ab eo {tipuletur, oritur contra-

&us verbalis, fi chirographo dato fateatur (e certam pecunix
i fummam accepiffe,oritar, literalis. Unde {e fiftit hec qvaftio, an
i Inftitor merces przponentis domini, qvi et aligvam pecuniz
i {ummam debet; pignoris loco tamdiuretinere poflit, qvoad pe-
cunia folvatur ? nego cam W#iffenbach.part. vdyp. 28.th. 21, An au-
autem libriInftitoris contra przponentem hoc incafuprobent?
nonusqve expeditumelt: qvidam diftingvunt, an ifte liber fit
- Codex rationum, & ita liber avthenticus & publicus 2r¢. /. 9.642.
fili! {f. de edendo, & tunc eidem, qvafi publicz {cripturz fidemattribut,
prefumi enim de confenfu praponentisab initio faGtum arg. /. 6.
finth §. 3. d.t. An vero non fit Codex rationum,fed qvoddam fimplex
i memoriale, & tunc non fimpliciter probare_,

Vil. Ultimd deniqve notandum nontantum univer- |

ali fed & certz negotiationi Inftitorem refté przponi, |

Ls.§. 1.¢ feq. Lz Lag.ffuh. 1. 8. . quod cum eo copiofa fit, an’ |

| - fliTg tenuis nihil interelt 4rg. L 12.6. 3. C. de Cohortalibus, 1, 6,C.de dignit.

| fitit modo fit licita, illicita enim jure eft prohibita tt, C, de Com-

merciis. _ | |
Car. VI
De Forma. '

} b Sy I. Qvodattinet formam hujus aétionis, ea in hifce fubfi-
i \ {tere videtur,qvod ex obligatione Inftitoris {uper negotiatione
terreftri fecandum legem przpofitionis contracta, contra natu-

o - “rama&ionum perfonalium, detur adverfus dominum przpo-
| . nentem,cum qvo tamen principaliter non eft contradtum 5 &

qvidem fubillarumaétionum qvalitate, gva €x qvoqvo contgl-
' b

.
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Ctunalcuntur, itaut finegotium cum Inftitore initum, it fri&i
juris, hac qroqveactiotalis erit,fin bonz fidei, ipfa qvoqve nae

‘turam aétionis bonzfidei induct Meier.inC. 7. 4. h.t.%. 1.

II, Proindeprzcipna hujusobligationss, & inde defcen-
dentis attionis vis & efficacia in eo cernitur , ut juxta formam.,
prapofitionis qvis cum Inftitore contraxerit, hac enim negleéia
dominus ab actione {e liberare valet :ita entm Ulpian. inl, 5, §.11,

~ fl.h.r.  Non omne,qvod cum Inftitore geritur,obligar enm,qvi

przpofuit, fed ita, (iejus rei gratia, cui prapofitus fuerit,contra-
¢tum eft, 1. e. duntaxat ad id, qvod enm prepofuit qvod itidem
inculcatinl, i §. 5. d.t. Undefi dominus palam profcribendo
vel denunciando prohibuit, ne cum eo contrahatur, non tenetur,
isenim magis cuftos, qvam Inftitor diciturin £ .. §. 6. ff. b.t." ita
ut fiqvis neglecia denunciatione Inftitori nihilominus credide-
rit, ope exceptionis tutus fit dominus, qva tamen per replica-
tioncm doli eliditur, fiexindelocupletior fa&us nolit iliud f{ol-
verel.17.§. #. h. dolo enimmalo videtur facere, qvi ex aliena
jactura lucrum quzrit,  Prohibitio verd qvomodo fieri'debeat
docetl.in.§. 3. & 4. ff. b. {cil. vel generaliter & publicé per pro-
gramma propofitum,qvodutilius, qvia nemo facilé in his, qva

publice fiant, ignorantiam caufari potis eft, vel fpecialiter,fi cer-
tis perfonis privatim prohibeac_.. -' |

III, Unade qvaritur,an morte praponentis, revocata cen-

featur prapofitio Inftitoris? Cafustalis efto, Mevins cum Titio

Sempronit Inftitore contraltum emptionisvenditionis fuper,
inercibus certis celebrat.paulo poft decedit Sempronius,Mevius
{ciens Semproninm € vivis fublatum, nihilomiuus renovat con-

tradtum, qvaritur an revocata fit prepofitio morte Sempronii,&
an competatactioadverfus cjusheredem ? affirmatur perl. 17. §.
- 3.h,modo non ab ipfisheredibus preponentis revocatio fubfe-

qvatafit. Idqve verum, five {civerit, fiveignoraveritmortem.,

Semproniily. §. pensff. b, cum enim Inftitor qvafli mercatoris {u-
ltineat vices, imputandum einoneft, qvi cum €o contraxic_.,

Nec officit qvam Anron. Faber. lib. 2. conjectur, jur. vegerit [, 41,

. de R, C.Refp.textum citatumnon logvi de Inftitore, fed de eo,

qvifcenus exercet, cujus tanta noneft utilitas, Neminem pre-
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terea moveat, qvod negotium illud inter Inftitorem - & prazpo. .
IR nentem mandato fimile fit,adeoqve regulariter morte domini |
i finiatar 47g. §. 1. Inft. mandati, eftenim hic exceptio d regula,pre- .

| " pter utilitatem promifcui u_{'us l.17.§. 2. . h. neheredibus aufe-
' Ll o rantur ingcntia'commoda, qvaex actibus Inftitorum ad Domi-
B i nos redeunt,unde & onera (ubterfugere non debent, cum onus

| i alligatum commodo,& commodum oneri effe deberarg.Li.f.h.e.
il a6 IV. Quodautemin thefifecunda dictum, eatenns domi-
| i ' num ex prapofitione obligart,qvatenus cum Inftitore,fecundum
| i legem prapofitionis contractum eft, illud non tantum ad ipfam
i rem principalem,cul prepofitus eft, fed ad ejus confeqventiam.

: _.L\-"-\--.-I-Ji'r_

& . quogve referendum sft s etenim in quolibet negotio perficien-
i~ do, eanatura infuntt, fine qvibus negotinm peragi neqvit arg. /.
i 2. ff.de Jurisdict, Undefi Inftitor limites mandati excedendo, |
i meliorem fecerit conditionem praponentis v. g. minoris emen-~
| _ | do aut majoris vendendo L 5. §. 5. ff. mandati, omnino tene-
it tur,voluntati enim & intentiont prap nentisfatisfactum,utpote
! dum quaftus E. prepofuit Inftitorem;, fimul volpiffe cenfetur_,
&} i ut carins vendat & vilius emat L 8. C. derefcindend, vendit. hine {e-
il ' qvitur, qvod [nftitor ad emendas {altem merces prapofitus,pos-
i ke - fitetiam pecuniam mutuam accipere, qvia fc. merces absqve ea
| il f comparareneqvit 5. 8.13.L.19.§.2. . h.c. junctale, §.8. ff.deexer- |
Gats adl. _ '
i - V.. Occafione hujus 1n qvaftionem venit, exponendo; fi
| qvis litteras commendatitias alicui dederit, & is ad qvem fcri-
ptz, roganti commendato pecuniam mutuam erogarit, num.
: i : (cribens ejusmodi {1t obftrictusad reftitutionem pecuniz ? qvod
| il S b ntiqve non aflerendum , neminem fiqvidem commendationem
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i obligare, fatis dilucide cantum apud Ulpian.inl. 12, g.12. ff. wan-

i | dati & Impp.in I fin. C. qvod cum eo,nififit dolofa L 7.6. f. &L [eq.

i. gt ff. de dolomale, vel inter mercatores fiat. Du, Carpz. in Jurispr, For.
| i AL p.2.¢.18. d. 24. Finckelth. Obferv.16.n. 5. & [eqq. Dn, Mev, ad Jus Lu-
. 1| . bee, lib. ;. tit. 10, art. un, vel deniqve nificommendans in literis fa-
| e . i , miliaribus ad qvid {pecialiter fe obligetd, .. fin. C.qvod cum eo. 5
i VI. Porro qvalefitofficium Ipftitoris exhaétenusdictis |

facile patelcit, generaliter enim ei incumbit, utlegem & prapo- |
- ' - fitionem
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- fitionem fibi prafcriptam probe obfervet, leges mandati dil;- ' |
. genter cuftodiat, necab his qvantum fieri poteftnelatum un- |
 gvemdefle®at. 2. Librum rationum conficiat,in qvo acus fui
- rationem, acceptas & impenfas qvo tempore, & qvo loco fa&tz
- &accepta,confcribat, 3. Finito officio librum rationum exhi-
beat,actus fui rationesqve geftas exponat,plura reqvifica enar-

Yat Benven, Strach, de mercat,p.2.n. 15, add. n. 51, '
VII. ConftitniturInftitor exprefse, i dominus mandet

negotiari in bonis fuis,vel tacite, ut fi pater {civerit filium nego-
tiari in rebus fuissnec,cum prohibere poflet, prohibuit £, 7. g. 1,
. ff. ad Sétum Maced, qvod multo magis procedit, {1 ad certam cau.
/' fam Inftitor przpofitus, patientia domini' & 1n aliis cafibus fibi
~ expref{sé non commisfis, contratusineat, hzcenim domini pa-
tientia tacita qvaedam praepofitio eft /. alt. ff. qvod cameo. Et qVie
dem per contractum grataitum,mandati {c.vel non gratuitum.,, | il
ut locati conduéti,qvi utplurimum hodie inufueft, qvod autem B
per locationem conductionem conftitai poflit, nthil dubii eft, A |
bropter textum exprefluminl, 1. §. 8. Liz. ffLh.t. L1 §.15. ff. des ' I:‘é‘

|

|
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exercit, act, accedit fi Inftitor per contraltum mandati {it confti-
tutus,mercesqve acceflerit,in contradtum locationis condu&tio-
- nistranfice videatur L. §. #. ff. mandati arg. §. 5. Infl. mandati i
' Qualis vero fit conditionis nihil intereft,mafculusan feemina. , SR | !
liber an fervus, propriusan alienus, filiusan filiafamilias 27, §.2, ER i
ff. b. idem & de preponente exaudiendum, utt {upra monuimus,
modo przponendi legitimam facultatem habeat, Necofficit, , |
qvod fceminz €X contra&g alicno? non‘obligenturf, necalienam - | 3 4
\ fuﬁ:ipiant obligationem, licet enim primo intuitu alienam in fe 4 3 ‘
- fufcipere obligationem videantur, reverd tamen & juris effeGtu B {1
proprium geflifle negotium intelliguntor,cum in rem,& nomine ] | l
1llarum cun&a cum & ab Inftitore agantur, aft mulierem non. B ‘
Juvari S&1 auxilio,qvando interceflio non in ipfius damnum,fed g il
in utilitatem & commodum vergit ex refponfis Pauli in . 1. §. 1. B Bl

. @ calliftratiinl. 21. pr. ff. ad Sét. Vellej. addifcere licet,  Illud de- E R
¥ hidve non intereft,an abunoana pluribusyv. g. coheredibus,{o0- | Bt
Clls taberna {1t prxpoﬁtus [ 13+ §.2: L. Iz,iff b.t, Unde qul'ituL_., ] _,JI _ l
|

:

- litaberna fit legata,an cenfeatur fimul fervus Inftitor legatus, af- Lol e
3 ' - D firma. ' -
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aymativam propugnat fententiam Sery

infiruct. vel Inftrumento legato. |

VI, Extraditts precedentibus fua {ponté fefiftictriplex
differentia hujus actionis ab Exercitoria, (1.) namdve differnnt_
neo, qvod illa nomenhabeatab eo, gvi prepofituseft , Exer-
citoria vero ab co, qvi prazpoluit  §. 2. Infl, qvod cum eo.
(2.) 1lla verfatur circa negotia terreftria,hzc verod circa mariti.
ma, (3.) Actione Inftitoria ex contra&u illins, qvem Inftitor
{ubftituit Dominus conveniri neqvit; at Exercitoria non tan-

tum ex contractumagiftri, fed etiamab eo fubftituti, exercitor :

reCtc convenitur. L o. §. 5. ff. deexercit,alt. Porrd diftat & ab

actionetributoria, Inftitoria qvippe locum habet inmercedo-

m_'inica, hzc inmerce peculiari §. 3. Infl. qvod cumeol. 1, pr. ff. de
tribut. ait. illa datur ob contradum Infitoris prapofiti d. g, 2.

Inft.qvod cumeo [, 1. ff. b.t. hec ob contraGum non prepofii, fed

ficgotiantis in peculiari merced. §. 3. Inft, qvod cum eo, illa datur
n fql_ldum Ls.Sotflhitl 2,C.e0d §. 2. Infl. qvod eum eo hacre-
gulariter nonitem/, 5.8, finl.7 ff. de tribut.jack. inilla eft exprefia

domini voluntasregulariter,in hac {cientia five permiffio patris

{ufficic . 1,p7.§.3. ff. d.2.

Sap oV ]
De Fine €5 Efeé?ﬂ.

% I: Refltat nuncinordine, qvi primusinintentione, & ul-
tinus 1n executione efle folet.finis,qvi duplex,utilitas & zqvitas.

Utilitas confiltit in promovendis commerciis arg liz. 8. 2. h.

qve non {olum confiftit in rebus ptetiofis,fed & vilioribus, qvo-
mrpc‘jvc ufus qvotidianuselt; xZqvitas vero in eo,ne decipiantur,
qvi przponentis fidem fecuti, com Inftitore contraxerunt /.z.0.12.
§. s.anfm ff.h.  Cum enim contemplatu Domini magis qvam

Inftitoris in creditum aut debitum eant, zqvum eft ut tepeatur.
ad ca, qvaab Inftitore (unt gefta. | -

II. Effe&usinhifceconfiftit (1.) qvod baca&ione folidum
petatar, ex contractu qvi mitus eft cun Inftitore prapofito ne-

gotiationi L 2, C. h.t. L 5. . 1. ffoeod. (2.)qvod unus ex plaribus
conventus m folidum & condemnatus, qvicqvid is praftiterit,

focietatis judicio vel communidividundo poflitconfeqvil, 13. §-

S e e ——— e
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| ult.fi. b, limitatur tamen hocin cafu Lra. ff.b. & Lalt. . de exerciy.
- ail, (3.) qvod fiqvisexuna caufa egerit,indve probatione defe-
cerit, poflit demum ex alia canfa utiliteragere /. 13, pr. ff. b, (4.)
' Dominus ad omnia Inftitoris fadta praftanda eft obligatus, mo-
do formam praflcriptionis obfervaverit Inttitor / 77, ffi b.t. (5.) &
1 Siqvisprimo Inftitoria egerit, poftea ad a&ionem tributoriant . | i
§
:v
|

T, —

- nonpoflitrecurrere /, 1. b, inmerce enim dominica,non haber
~ locumtributoria. (6.) ipfe Inftitor ad hunc effe@um conveniri
- potelt,utprocuret folutionem, & ex bonis domini creditori [ol-
- Yat, L fin. ff. b.r. Sivero fpecialiter (e obligaverit, ut ex bonis fuis
. [larisfaciat, Plura ex haGenus dictis poflunt colligi, qvo brevita-
| tis caufa me remitto, 1 P

q - S Cars VT

!'. o ¢ Dé’ Coﬂfr'dﬂér C‘)” Aﬁﬂiém‘ '. | S *‘ \

I. Hifce breviter expofitis,reliqvum eft ut videamus con- N\

| A"

L traria, {c. qvibusmodis extingvatur hzc aéio,nec non officium fi
;5 Inftitoris. . ‘ h 18
| II. Et(r)qvidem ceffat, triginta annorum {patio, cum, 1
- Yegulariter omnesactionestam reales, qvan: perfonales, ultra_ .  §

~ huncannorum numerum,cx qvo competere ceeperunt , ulterius N

annor. l.1. §.1,C, de anual. except. (2.) Sipupillus fine tutoris aq-

|
B
- - . - - " P LIL
Vivendi non habeant licentiam in £ 3. . de prefcript, z0. vel 4o, _ B
|
toricate Inftitorem przpofuerit L. o. ff. b. t. nifi ex hac prapofi- |

~ tione locupletior faGus fic pupillus.  Etfi enim alids puptllum
! [ | . ’, - . - - - -
. k absqve tutoris autoritate contrahentem, neqvidem naturaliter

. Obligari jura noftra velint in /. 59. fl.de0.& A.& L 41.1. de con- E B
| it indebiti, attamen limitationem patitur predi&ta fententia in Ratps B
| €fu,ubipupillus locupletiorex contrauvel negotio factus eft g G
' juxm Ls.pt. & §. 1.ff. de autor. 1.13. §.1. . decondi. indebiti , cujus g 1| P
" | Tatonemaflignat Pomponiusinl, 14. ff.d. 1. (3.) Sinon fecundum, {1 R

fed contra legem prapofitionis prafcriptam fitcontraGum |/, £\ B | * ST

'} Sau S s.ff bt velutinon in eare,non eo in 10¢0, ubi cop- ' o

| ‘rahipermiffom. (4.) Sipluresfint Inftitores divifis officiis 28 EER |

Contra&um (it cum uno ex alterius officii caufi ag. 1. 8.1 f.de B ik
f

| e, a8, (5.)novatione,fi obligatio cum [nftitore contradta.,. . 8 -
| l vl D & | ' p()ﬁmo. -- _ |
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poltmodum novata (itl. 13.5. 1. f. b. . (6.) in negotio non qve-
ftuario 1,16, ff.b. Et denigveultimo, fiInftitor potius ad fidem

faciendam qvam ad obligandum qvid fecit. £ ult, ff. b
I1I.. Inftitoris officium vero definit (1.) morte naturalt,

tanqyam communiomniwn hominum vitz termino, ut loqvitue

Fuftinian,inNovell, 1. 6.1, §. 4. ver [, & nullus, eft enim perfonale of-

ficium, qvod cum perfona extingyitur, perindeut aliamunera &
officia perfonaliautputa tutoris 4. 3. Inflit. gvibus modis tutela fini=
turl. 16. §.1.1F. detutelis, procuratoris L. s7. ff. de judic. mandatarit
§. 10, Inft. demandat. 1. 27. §. 3.f, eod: fOcii §. 5. Infi. de fociet. L. 65.

§. 9. ff.pro focio. Ratio eft, qvod & hic certa perfonz Inftitoris

{c. induftria fit electa, & proinde ad heredem vel tertium offict-
um hoc tranfire neqvitarg. d.§. 5. Infl. de fociet. perlonz namqve
earumqve indultria, fides & officia variant arg, L 31 ff.de folut.
Qvod de morte naturali ditum extenditar qvoqve ad civilemu
veluti i maximam aut.mediam capitis deminutionem - pafjus.

(2.) mutuo przponentis & Inftitoris confenfu & voluntate’, cum
naturale fit, unumqvodqgve eo modo diffolvi, qvo colligatum.,
I.35.ff.deR. 7. (3.) Revocatione, ficutienim liberum elt domi-
no, qvem yvelitInftitorem prazponere, ita liberum eft praepoli-
tum negotiationi revocare_. .-

1V. Remedia affinia funt (1.) Exercitoria, qve cum’no-

{tra a&ione convenit,qvoad perfonasl. 6.6.1. & 2. ff. b. L1.§.4.0°
16 {f.de exercit.alt, 2.qvod ficutExercitor ex contrac¢tumagiftri .
2.nft.qvodcumeol.1. pr-ff. de exercit. alt, 1ta & praponensex con-

tr a&tu Inftitoris obligetur & conveniatur d.§. 2.8 Ly ffu hute |

3. qvoad effeGumut qvemadmodumadverfus fingulos.cx pluri-
bus Exercitoribus Exercitoria /6.8 1. ff. de exercit.alt. ita pariras

tione adversis plares praponentes in fingulos dirigatur actioltt

{titoria L1z.6. 2. h.t. 4. qvodutradve perpetuo heredibus &
adverfusheredescompetat 1. 4. §. 4. ff. de Exercit. aé. L 15. ff. h.%.
(2.) Concurrit cam hacactione aciio fidejufloria 1. 19. §. 2. .-
a&io qvod juflu §.2; Infl. qved cumeo l. 2. C. b. 2. atio tributoria
Lar.§. 7. ff. b. a&iolocati £ 5. §. 10.d, . ac&ioinjuriaram & furtt

L5.S.8.f. b a&iodeinrem verfo & de pcculio §e 5. Inft, qwd

cumeal, 2, C. b, Meier. in C. Js A b0, 13. -
. & , V. ul-

T -

— .




V. Ultimo & hoc,dar: in jure noftro a&ionem Inftituto-
riam, cujus rard meminerunt autores juris praterf, 8. 8, 4. ff. 4d
SétumV ellej. & tunc locum babet, qvando mulier in fraudem
S&i feprincipalem debitorem conftituit, qvatamenanoftras

~ a&ione plane elt diverfa.
. Ethzc funt, qvz in prefentiarum de bac nobiliffimi ma-

terid differere neceflarium vifum fuit , potuifiet qvidem uberius
deeaagi,veruntamen ne morem difputandi excedere viderer,
calamo imperavi, Ceterum a benevolo LeCtore venlam obni-

x¢ rogo, fiforfan qvadam d meminus accurate prolata fuerint.
Hac amabili fiducia fretus, monitis cujusdamviri morem gerere
.\ lubuit: inmagnis etiam conatum landabilem efle, & {nfficere
[ gvandoqve vel voluiffe.

Deo Triunofit Laus € Gloria! | N P 2

' Coronidis loco fequentes cafis annectere lubet, o
’ : / . | . | N 1 1
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Sempronius Titium Chriftianum appellavit Judeum, vel A i T
Mauridem five Morifcumhic ob convitia illata actione injuria- kﬁt i
~ rum vel recantatorid adverfus Sempronium experitur , opponit | BB | }
reus exceptionem non competentis actionis'y €0 qvod przfata P |
verba injuriefa non fint, qvaftio oritur, num pradictis actioni- ?1 i
) buslocusdetur? qvod affirmatur contra Jean. Parlader.lib, v, ver. N il
qvottd.c.17, .24, ' ' ' ,- _

e ' 22 |
Cafliusin teftamento ex affe fcripficheredem Scipionem - ': ,

abfentem, elap(is 4 tempore mortis teftatoris triginta annis, he- | (|
res [criptus redux facus, tabulis teftamenti cafu fortuito infpe- _' 8
. Gis,heredem 4 Caffio fe defignatum fuifle cognofcit, idcirco he- E 1
.| . rediratem adire contendit,vetat & refiftit Africanus poffeffoc ' !‘ .
rerum hereditariarum fub pratextu, jus adeundi l. immifcendt |
- prafcriptione longiflimi temporis jam effe fublatum ; litigium B B
hocad Tribunal Prztoris defertur,qvi pro Africano fententiam | ]
. protulity'dubitatur, num re&é pronunciatum ? dicitir., 19 Se B

qsiod {ic, contra Meier. in C. 3. A, lib. 29.
tit, 2. 0, #0.
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il T vagus extremos currrit mercator ad Indos,
il g - Eqvorarat lucrans, pauperiemqve fugit.
Sic etiam qvavis {pernunt,inftantqve labori,
- Artes qvivigili fedulitate colunt,
i i Ex horum numero qvoqve Te, SOMMERE, fuifle,
e i | Ipfe fatis monftras s gratnlor ergo Tibi.
' , Ita Clarssfimo ac PolitsfS. Dn, Différtationss Auiors
i  deprofeitsbus egregir animitus gratulatur
' PRASES.

e

e - e e e s

e

I vellet ufus 3 cevte ovigo congruit ;
STE dicevem , de cujus ecce Vinculis & |
SOMMERE [ervam examinis teciprocas |

Fure INSTITOREM. Qvippe qvi negotio
Inflas gerendo, qvod Tuis concredidis

{Hity Aftrea curis,  1lla mandat arinms

i O Cautum , fidelem , alacriorisqve ingenl

Fufti tenax & lege gratituding

Pfafe&b honore munerabit delito, ; - i 3
Ita confidit Nobilisfimi Dn, Autoris Amict
{vavisfimi ftudiis ‘*

| il | ' GOTTFRIEDUS PFLAUMIUS.
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Ad Clarifs. Dn. Refpondentem..
O bridst aniggt Hervor/wasbifanker verborgen/

, it % ‘Das Plund und WudyerGeld/dasDier ju trenerHand

i i Die Eleern lieflen nadys wices fey angerwandt v 4
.  Eriveifet Hand und Munds Deintdgeja flindlidy Sovgen o
. Kk .- Bar nur auff Studien und MufenWerd geridjtet e |

i | gl Drumb Eont es fehlen nidye/ da Sorge fonft nidyes thut/

i s mufte Dicr dein Jleiff erwerben groffers Suth,

=

r- hithe G So gelyt es bem der Mhify/ aus Mufen $ieb/ vernidytet

| fii . Sdy liebfter Heriens Freund/ exfren mid weil id fehe
. Rl Wie Dicr GOt Gl ereigt und wiindfdie daf forthin |
b 1 J il _ Sidh Taufend factig nody permefyre Dein Gewinn ?
R i - Al Brglict weidy von Dier/was dienlicy/das beftehe 4

Solches fente fetnem/alsBruder/geltebren
-t oL $Sreunde 5u€_bren hingu &l
Tosias Micsacus Lipf. Jur.Cand.
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P A Monfieur Jean Matthias Sommer, 4 '
E ( :Her Sommer o quavecque v4ifon s, |
il Ton nom nous marque la faifories 1 3

\
Par ou la nature Commence
| ®
. Demmener a perfeltion s,
- Les fruits de (1 prodution

EE
|
|
Rue le Printemps montroit d* Avances. e ﬁ '*
Ton [cavoir eft en tel degrex., e 1
Etas fais de (ibeau progrez., i .
- Que pour Sarti:' d; 4pr{nt€ﬂ:¢£€i T i-
- Sans -quil eut et e queflion.,
"De ce nouvel € chantillon., 4, Kol
: v ' x ! it oy oE
U wen {alloit pas davantage, - N
St bien quil ne faus pas doutéy, | . ] -
Rt - BE
_ yant [ces fi bien profiter | A s E L
- Tes foinsne foient payez. de mémes g | §
. Et Comme ad it un Empereur: J |

Mais vous mesmes, Voyezr. L' Autheny :

=
Yout 4 I finde fon proéme. i
| En tesmoignage de reconnoiflance j, | i :'
? | & de Congratulation ;;; | i
o | THEODORE ANCKELMAN, | L o
R S S S S T o S S L ol e " A G, S = .: 3
' @& ladye der Principal, enn der Falor ifim bringet | i
Den reidien SeloGewinft/ denihmbdie Wakregibt/ 3 RS
| | | | y )

Ee madjet den Fattor nody nehr bey ifim beliche/ - | |
Wen er/twaf {dhtverlich war/ durds feine SNGk erswinget/ ’ -f, | ;1 [
Balb unterqibt er ifim das Haus/(a) balb feine Seldes (b - il

- Dieohnedas juvor bem Wudyer sugedachts ) IR
Bald fenset evifn einmit ganss vollfomner Ntadie - | I sl

Auch 1iper feinen Kram/(c) ja WedhfelTifeh und Felder. (d)
\ Bud weny o bie§ gethany fo Fanev tuljig lebens | 18
\ Bud denclet nict mehr dean/was imvor Sorgebradt/ . o
e Dasg ift er nufn befreit durdy denFactor gemadyt/ e [ B
{130 S'IB?I_[ ihm wicd in den Sdo§ faft {dhlaffend Jing gegeben E
- Shivceniche mein Treund/nacybehmich vedie evpege |

!
1

- (Struv, vol.r.p.730,(b) 1.s.§.2.Fide inftit.al (c)d Ly §.2.(d)d. & S+ R < o !
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Dein antpertrantes Haus/ bert it tmd SIBudjer-‘pfunb/
Weldys gar centefimen (e) hervor bringt duvd) den Mund/

Nachdelm ich/ fage ich/folchss alles riberlege/
- Bennich ifn ebenfals/ alé jenen wiirde loben

Der but der Eltern Gubt haft nislic angelegt/
~ Dafes {dyon albereit des Sinnes Wudyer trage,

S¥Ber fefyn und hoven will/ dev {harve deine Proben/

Den Meifter lobet dag/ was feine Hand bereitets -
Dein gierlich Meifterfiiicf verridit audh foldye That/
Bnd lobet fatfahim den/der e8 erfunbden hat. .

Bnd noch dazu vor ihm auff offnem Plage fireitet

§chy frewe mich mit defymy/ dex fid ob dich crgesset/

Bud wiinfdhe Sl dagu/ SOt melre fort bey div

IRas du mit grofien Rubhm haft angefangen hir/

Biff Div der Ehren-Krang jum tohnwicd auffgefesset.
) 126, 5. 1. C. de Wfur.
: Dicfes fenete fetnem vertrameen Briderlichen
. Sreundeund @efebgtten glicroin{chend
: . ~ bingn
| Chriftian-Martinus D011/
CLL.'Stad.

D Um, SOMMERE, Tibi commiffum ftrenuus urges.
Es Infliter vocandus.

‘A teneris di&us ftudiis; ea ftrenuus urges,

Es 1nffitor vocandus.

Ipfe Tibi (timulos addens Jus ftrenuus urges,
Es Inflitor vocandus,

Qvo lucrum captes lieitum Jus {trenuus urges,
, Es Inftitor vocandus,

'Et qvid opus multis magnos cantare labores?

Cum res logvarur ipfa_.
Jam faltim exanimo grator Tibt, dulcis Amices »

Precorqve fanfta qvavis. | _
Hzc, nt debust s ﬁpaﬁm
Joann Calpar ﬁpﬂaume/

 Afcanienf.
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