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IN NOMINE DOMINI NOS
]'ESLI CHRISTI?

G- 5 el

v, € T P : Sl - !
Lzapaillts conteftatio a lite (a) & con-
’Tih"\:crf,‘f‘}? - ,ﬁ- P / b .‘[' 'r " M I . j.G “ My
raoaccltatione ( Ydiciturseamqy Gras-
' }/if{?i ci w& ;;.(;E,mezw 'z';?{: o'U.:I:};H; (C ) 3 N ()ﬁ'r.atc S
j&}“,} Keicasheieftiguna (d) vocant.
TR S5 (a) LisdiCtaelta limire, id eoft, termi-

no,quoniam prima inter homines contro-
verfiz de limitibus & arrlpliamim rerum domintis coepe-
runt, fecundum Feflum, Quamvisautem nomenLités gene-
raliter fumptum omnem altionem [ignificet, fiveinrem five
in perfona fic, /. litis j6.D.de V'S & alids quoq; varic fumatur,
uti Gedd. &8 Dd.comm. add.l. ;6. notant: in hac tamen ma-
teria iplum negotium, quod interpartes controvertitur, de-
notare videturd, #n, verb.negotj C. de lit .contefl. acproindes
hic pro ipsd controverfid fumitur. Hincdicimus: litem ha-
bere cum aliquo,litem inten derealicui, lirem perdere &c.

(b) quafific imulteltatio Sichard. add. [. unic.C.bt.n.4.
id eft, duorum vel plurium adverfariorum reftata ordinatio

judiciaria Oldend. inpraf claff.c. delit. conteft. Siquidem para

ticula Con plerumq; fignificationem multiplicat, indicarq;
| a&um vel duorum,utin ¢onnubio, contubernio,/;.C. de in-
| seft. Nupt. vel plurivm,utin conventione, confenfu,/.s §. ;.
D.de Pait. licetinterdum contefltatio pro fimplici teftatione
ponatur, [.qu: ff"/!;zw_mm 20. S 8.D. qui teftam fac, & pl‘omi;-
{cue teftato & contefltatofaceredicatur LS, 1, Tulianus12.D. de
aon. & alend, lib. id elt, teltibus adhibitis“vel coram teftibus
a]ﬁuid facere, declarare, profiteri, /.1.§.4. D qzmdjuﬁ:,l. Cth
(&, A3 rent




rent 22.D.de Teflib,utitalitis conteftatioab eo di&a it,quod
olim utraq; parsad eos, qui tim aderant, proclamabanc_, 2
Teftes eftote Quirites, Cuj. 9. Obfery. 2. atq; [ic conteftando
certum & peripicuum faciebant, {e judicium accipere, Feffus
libr.3.1dq;ided, utfolennibus (atisfieret, quee in actibus le-
gitimis, qualis etiam litis conteftatio quondam fuit fecun-
dum Hotom. Illuflr. quafl. 3 4. requirebantur,& ne quid per_
judicia contra libertatem Romanam violentum introduci
videretur, fed omniavolentibus partibus fierent, & f{olenni-
ter fecundim jus. Oldend inpraf. claff. d.c, Utut verd hodié
vetusillafolennitas & modus conteftandi non Gitin ufu,cim
litis conteltatio amplits prafentibus teftibus non peragatur,
Donell, Comm. lib. 24.¢.1, nihilominus tamen nomen reman-
fit,quodin jure noftro infrcqucns non eft, 27g. Manumiflio=
nis, Fmancipationis, Nuptiarum &ec.

(¢)idelt, principium, originem litis {eu judicii, quoni-
am litis conteftatio initium datjudicio, Cwj 9.d. Obs.21. Un-
de Bald.in auth Clevicusn §.C.de Epife. & Cler. dicit : quod
lite conteftata judicium incipiat habere formam contradis
ctoriam, & ea qua procedunt lite non conteftatd, proprig
nondicanturactajudicii,led preparatoria ejus.

(d) Ord. Cam. Imp.part.3.tit, 13. & 32. Conft. Elelt. Sax. p.
,10.5 1. Ordin. Procef]. Tud. tit, 16. imili a belli acie de-
fumpto,qua dum inftruitur, preparari dicitur, inftrudis ve=
rO adid neceflariis. prelium elt, quod in militia forenfi Lis
vocatur der Krieg Nechtens/id efty bellum few pralium civile
vel legitima pugna, qua'inter lirigantes {ufcipitur & geri-
tur, atq; {ic quafi tabilitur & confirmatur, Bart. add.l un. G,

bO.t.1n.0.8 9.
Thi:#f,

Definiturlitis conteftatio a variis varic (a)
Nosbreviterita (b) : Litis conteftatio eft iplius
controverfiz (¢, :1pud judicem (d) falta nar-
ratio (C)

(3)




(a) GL ine. unic. X, bt, eamita definit: utfit principalis
negotii hinc inde apud judicem facta narratio & fubfecutau
refponfio five negando {ive confirendo. Azo brevius ad 4d. L.
un. ut fit principalisnegotn hincinde faéanarratio;qua de<
finitio dilplicet Hoflienfi & Panormitano iy d. 6. ##, qul eams
Gic definire malunt :uc fic fundamenti judicii per petitionem

!
in jure propolitam & congruam refponfionem {fecutam ani-

mo litem conteftandi fadtam. Ab his longius abit Ramus
Regul.177. duminquit: Litis contefltationihilalind eft,quam
quzdam inter eos, quiinvicem controverfiam habent, de ju-
dicio fufcipiendo conventio,nonfolum interipfos, {ed et=
jiam cumjudiceinita,qui €0s, cum ad {e veniflent, {olet 1ns
terrogare: an (ibide controverfia,qua intercos eflet, judia
candi facerent poteftatem, quam cum ipfi facere relpondis.
{ent, tunc dicebatur fufceptum judicium & lis conteftata.
Adhucuberius Socinus inrubr. extr. bt.n, 1, rem ex p(mit. Cz{/'.
g. Obs. 21.ita definit : ut fit ejus rei de qua controverfia elk

ap ud judicem ex utraq;parte fata narratio teftibus pmﬁ*rnti-
bus, quem r(‘(]l.lil'.lll Tr.[el, Difp. Vol.1. D12 th, 2, Succin&ius
Vrt/njm]m'f]}.Rom./. 2.C, 3. Eﬂ',irlquit, judicil conftitutio fa=
Qa athrimatione unius, & contraditione alterius litigantiss
Wefenbec.incomm.add. l.un. bt.n. 2. rem totam ad hodier-
num forenfem ufum accommodans, hanc tradit definitio=
nem : ut fit {folennisjudicialis relponfio Rei de caufa princi-
paliad petitionem actorts idoneam congrue per Etiam vel
Nonaut zquipollentibus verbis facta, animo litem conte-
ftandi,utfupereajudicium fundetur & procedat. Al aliten
adhuceam definirefolent; qua definitiones 1n quibus CON«
veniantraminter {e quam cum noftrd , aut & {e invicem dli-
icrcpcnr,latis liquer_..

(b) Cum Umm. in Difp, ad Proc. Fud. 12, Th. 1.9, 2; quee
definitio defumptaelt exd.Lun.C phr.ubi lisconreflata dicis
tur, cum judex per narrarionem negotil caufam audire,
Coeperite

((,)Qiquidcm illud ipfum negotium, quod inter partes

controvertitur, oftendi & indicari debet, n: conftet, quid in.

8.3 €on-
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eontroverfia fit, & de quo partes judicium [ulcipere veling_,
Ponell Comm. 1, 24.¢.1.
* (d)fierienim debet litis conteftatio apud judicem, ue
N relligac, {uper quo judicandum fic, /. unic.verd. judex C hy.
hvefitordinarius five delegatus, {ive compromiflarius 4./,

remnonnovamig. §.1. verb, arbitros C. de judic. dummodo

comperens exiltat, ¢. dudumysq. ubiGl,in verp. per petitionem

mure X. de Eleft, & Elos. pot. non verd apud Afle(Tores

Nov. 6o ¢, 2, -

(¢) ideft, oftenfio, indicatio ; & quodpernarrationem
recte definiatur, patet exd.l unic. & Lcum judices 2. verb. poft
narmationem C. de Juref. proprer calumm. dand. d. 1. rem von no.
Vamiq.§.1. Code judic, hge autem perunius partisalicmatios
nem & al_tﬁrh;—h;-neg—a{m.@m_ﬁﬁ-i—d«‘htrc’[. [.14.§. 1. verb. poft

RAVVALION e propofitam & contradiétionem objeitam, nec petis
tioactorisaut libell; conclufio excluditur,
PONItUr, ¢. unic. verh
Eh"ﬂ.ﬂffﬁ’ff.})ﬂh
actoris ejusq;

led magisprafupa
per petitionem X. bt. ¢, dudum 54, X, de
utiralitis conteftatio conftet & narratione
petitione, & narratione rei.convent; ejusq; res

fponlione feu contradi®ione dd / » {14, C.

& [eq.Vult Furispr. Rom. lib. 2. c. 71,
Ll T

: Eft autem litis conteftatio aliagencralis(a)
quareusingencre negatnarrata pro ut narran-
tur, &pcfitaj pro ut petuntur,fieridebere; alia
{pecialis (b) qua ad omnia & (inzulalibelli ca-
pita exprefle & in Ipecie refpondet : alia_ pura
() quareuspure refpondet; alia condiriona-
his (d), quafub conditione & in eventum : \Af- ¢

ﬁ_l_:.l.m}t_iy_a_gc) vero non datur ; alii adhuc alias
diviliones (£) tradunt.

“n.ubiSocin n. 53,

(c)




-+ .

(a) qualis nontantum dejure communi [ed etiam in foq
7o Saxonico olim frequentiflima fuic, ¢. cum ad fedem 15, X, de
?‘a"jf?. //']’fa/‘;‘”* c.exlireris, 5. X. de divort. Ordin Cam. I”IP.P.J"_ rit,
13.§ vnd nach dem & 2. 32. . vnd follen/ Pralt. Papiens in
farma re[ponfionis reiconvents S. nartatz prout narrantur, Gail,
1. obferv. 73.-m. L.

(b) qua hodie,infara Savonico-tantiimloenm-habet,
reprobatdilla generalilitis contedatione , Confl. Eleét. Aug,
P 1.C. 10 #bi Dan. Moll.n. 5. Ordin. Proceff.Tud, c, 16, nec cer=
té absque przgnanteratione.  Nam quoniam generalisil-
la conteftatio neque impliciter negativa, neque affismativa
(utivocant Dd.)led tantim implicita eft, fiquidem particu-
la prout denotataliqua contentacllevera & aliqua falfa, li-
cetca,qua vera aut falla fint, nonappareant , Puait. Papiens,
d.l Moller.ad d.c. 10. n.7. ac proinde multa incommoda &
pericula tam litigatoribus quam ipfi judici exinde oriri
pollint, Confult. Saxon.tom 2.p. 3. q.36.n.1. ltaque & quded
citius lices finirentur, rectc Elector Saxonia Auguftus conftitu-
it, dafi der Beflagee vff alle vndicde Puncet vnd Stiick/ vnnd
derfelben narrationpnd conclulion ausdrictlich/Elarlich in-
{pecic vnd infonderficic antwortten/ vud den Krieg alfo durch

{pecification befeftigen folle/ additd hac comminatione, i

nop fecerit eumanguam-eontittacem-punici 4. ¢, 10.Modefl,
Pift Vol 1 Cons.so.n 9. & [eg.

(c) Sinempe reus nullas exceptiones declinatorias aut
dilatoriasvel etiam peremptorias & litis ingreflum impedi-
entes haber,vel omiflisiisabsgsulla condiriane &refervario-
ne a MMMHWCCPnOIMJ (tis re-
nuntiare videtar. Paul. Caftr.l. 2. Cons. i47.n.3. Zanger des

Except.p. 2. ¢ ult.n. 4,
(d)qualisadmittitur,teftant : Myns. 3. 0bs. 74, 2. 6, & g,

Hillig. in Donell, Enucl.lib.24 ¢. 1.innot, E. i fin. quando {cie
llcfnt reus (_‘XC{TPtIUl]US - qll.':li' lltls COIHC&JUOHCII‘I al][eCCdl]nt’

oppnnit,(rmul(iue {ub conditione &.in. . LD CVe Rt -t es 8¢
irrelevanies judict vifze fuerint, litis conteftationem anne-
Ctit, Q.lcmadmodumm Foro Saxomico hodse s cus in Prima

{tae




|

ftatimtermino omnes Exéeptiones fuasdilatorias opponere
tenerur, annexa incontinentilitis conteltatione hic condi.
tronalt &eventuali, nili dubia admedum-oceurrat declinags
toria, qud objeéti,necelfle non habetreus, antequam de e}
cognolcatur pronuncieturque, litem conteftari Confl. Eleét.
Ang.p.1.¢.3.Ord, Procef], Jud.c. 11. Quo cafu provide Ad>
vocati faciunt,(Lpratelientyr (imul,non aliter,necalid men-
te &intentione revm litem conteftari, quam 1 exceptiones
propofitz judicis interlocutione reje@ 2, aut ab aQore im-
plete tuerint, Harrm, Pifi.p. 4.9. 22. Petr, Heig.p. 2,9. 2,0, ;1.
Qod G&ngu?_gﬁeﬂ (impliciter libf“O_[-C“pundtat, videtur
a prateltationeiftirecefliffe, & purificatur fic eventaalis illa
litis conreftatio, proindccjue judex {u pereapure pronuncia-
te potelt, Gail. 1, obferv.73.m.5. € [eq. Schulrz, obfer. 8, n.
4. & [eq.

(e)qualem non tanttim ex parre agentis {ed etiam re con-

venti elle pofle, tatuune Socin. add. c. unic. X. de liv. cont.n,7o0.
Sichavd. ad d. L. unic, C.eod. n s Emer. aRosbach. Prax. civil, ¢t

491,08 7.Gedd. ad l.36. deVS.n. 21. & Pragmatici commue
niter, Verum quoniam litis conteftatio eftquali legirima pu-
gna & bellum civilc, unde Germanis quoquc.S'{“’ricgf;[ac-f*fﬁi.-: :
gungdicicur,utifupra The/ 1, lit, 4. netatum,ac proinde mu-

tuam contradictionem requirit, per text.expr. iz L rem non_s
novami4.§.1 C.dejudiciis. nequeintereos qui confentjunt,
lis exiftat, lequitur, quod necconteftatio ejus efle poflit,pro-

utrecte docent Cyn. Sal Bald.in d I, unic. br, Vigel, de lit, con-
refl.c.1.Gail lib.1. 0bs. 73,1, 1. & [eq. Obrecht. in'tr. de lit. con-
veft.c.2.m 24. O feq. Ex quibus tamen colligitur, id quod
diximus de-fwplici affirmativi-conteflatione intelli gendum,
elle, quando {cilicet reus-libeHatama&oris intentionem,
fimpliciter & ablolute fatetur,nec quicquameiopponit,quo
calufineullo jurgio flatuitur terminus reo adfolvendum abs.

quec ulteriore proceflu L.fireus73. D.de Procurat. I, [f debirori
21D, deFudic, |, debitoribus3). D, de Rejudic, intra quem nifi

fatisfaciar, executio procedicSocin, in 4. c. unic. n. 20, & o,
Alwwggﬂnﬁjuﬁﬂ gendi gctori

COMlle
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competere non negat, fed ci-cxeeptienem-opponit, qui adti- 0
onem elidereintendit, cujusmodi litis conteltationem Dd, i

qtrﬁﬁMmLau_iﬂgaﬁdmmjocant_?qlrod reus fic non fimpli. I
citer, {ed fecundiim quid fateatur libelli contenta,addita ali.- |
qua .cxccptionis qualitatc, puta paﬂi.,folurionis,doli,metfls, 8 fil
tranfa@ionis, prefcriptionis &c, Bart.in |, Aurel. 20. de lib, il
legat. Bald, & Dd.inl. unie. de confef]' Bocer, Claf]. 6.D. 20.th. - |
t5.E516.Ternun, in Proceff.c. 31.quocalurecimponitus |nm|;a-/(€_ ;_ ‘
t10, CLI-HI-@X HOHE ] .D.de Except. Siquidem.s
talis conteftatio non tam affirmativa quam negativaeft; qui
enim excipit, contradicit, cllm exceptio (it actionis exclufio
l, 2. inpr. D.de Except. Nam quamyis fateat ' i

tionis,ipfamtamen intentionem actoris pegat, pr. & §. 1. 7.

de Except. uti re@é tradit Bachoy. ad Trent. Do12.1h.2.1a.verd,
jurevetert, Sed quicquid fit,quin hodieliriscanteftatioquo. /
queaflirmativa.d icatur & admitratnr, dubiumegen eft idg;’ 'j
quotidiana praxis (atisconfirmat, Hinc foriimmee itz in, |
pronunciando ufitatiflima: Pud weilBeflagter ten Krieq |
NMechtens affirmative befeftiget/ fo ift v 2c, item Weil Cr dex |
Slage geftendig/ foift Ev efc l

(£)Sic aliam comfedduralen aliam juridicialem faciunt_, il
utramaq; indizeitam & indizecltam {eu conjunifam {ubdiftin- | 15'
gventes, cum Dd. Vige, d.tr.c.4. Obrecht.d, tr. c. 2. n, 5.'&
[eq. aliam.expreffam, aliam smetemm¥ulr. Jurispr. Rom. L. 2.6.31.
aliam legalem ey legitimam, aliam confpetudinariam,Panorn.
in d. c.unic.n. 15. aliam civilem aliamy criminalem,Crjac. 9. 0bf.
2. aliam propriam, aliam impropriam.{eu prefumptam,Socin.
inrubr. X, bt.n. 3. aliam validam, aliam invalidam , juflam &
injuftam, Dd.ad L unic. alidm folennem, aliam minus folennent
Zang, de Except.p,i.c.2 n.23. & feq.

« 8T PR ' A8

B ‘Litem conteftari pofluntomnes, quinon
prohlbcntur vel Natura (a)vel LC"ge(b),&qui- .
dem tam {uo (¢) quam alicno (d) nomine,

actor & reus(€) |
B (a) uti




&
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(a)utiinfans, furiofus, mente captus &c. quia intelle»
Clus operatione deftituuntur, /,in negotits 5.de R. I.nec intellia
guntyquod agunt/.1.§.7. D. de acquir. pof.

(b)Utiminores, cium nonhabeant legitimam perfo-
nam (tandiin judicio/ 2. C. gui legitim. perfon. fland, in jud.
prodigi, quoniam furiofis zquiparantur/, furiofi 40. de R. I
Setvil,fervus6, & [eq. C. dejudiciis.

(¢)quicunquelcilicerin proprid causa litigare & judi-
ciointerelle pollunce, pafforalis. 14. X. de judic.

(d) per procuratorem /, procurator. 1. impr.D.de dol,m -
liexcept [ procuratorib. 22, C. de Procurat. c.civm ad fedem 15 X,
dereflit. fpoliar nec litis conteltatio exigit fpeciale manda-
tum Specul, tit. de Procusar. §. 1.n. 4. {ed quis admictitar ad lis
temconteftandam, etiamfi in mandatonon fit mentio faca
litisconteftationis Mynf. 4. 0bf-99. per patrem L ulr . §.6.C. de
bon. giie /i*wrﬂ. tutorem & curatorem 2.2, de adminiflr,
& peric. tiB& per omnesalios, quialiend nomine judicium
jure fufcipiunt 2.2, de Poflul, [ic tamen, ut eddem modd, quo
principales, conteltari cogantur Specul. d. l. §. 2. num. 4,
vers., [ed e,

(e)Uterq;enim litigator de JureCivili cum altero litem
conteltatur, necfolumactorcum reo, uti vult. Cujac. 9. 0b/f.
21. fed etiam reuscum a&tore; (iquidem narratione actoris
&refponfione rei conftitnitur & perficitur litis conteftatio.
l.cumjudices 2. C.dejurejur. propter calumn. davd. l, vem non
novami4.,§.1.C.dejudic: ¢ unic X, bt, ubi Bart. n. t0. & Dd.
somm.vide fupra Th, 2. L. e. licet i ad bodiernuwm Fori morem.s
relpiciemusy-magisreushtesscontgliaridicacur, ejusque re-
ﬁ) ' . ' L[ € . » 4 (1! ﬁ | )I_j‘us___m,uj_c_ﬂatio'-
ne habeatur Wefenb. in w. adl.

unic.bt.n.1. nec hodieaeorided
reo tantiim-hs-conteftatio impematut; Hine frequenier,
1tapronunciari folet Daf %‘L‘Hﬂ{;fﬂ' athier ju cl‘f‘ht!)(?flifll /
pnd auff die wider ifn crfhiobene Klage fich cin gulafjen’ pu
ancwerteen / vund  den Kvieg NRechrens gu befefligen
fﬂ)“{bigl

n.v




1Thi~ V.

Requiritur litis conteftatio in omhibus
caufis,de quibus judicium fufcipitur (a) five
civiles (b) five Criminales (c) {int; {ive reales
(ive perfonales; nec folam in petitortis, fed et-

iam poflclloriis (d), tim in prima quam in fe=
cunda inftantia () , exceptis tamen qui-
busdam ().

(a2)Siquidem alids nec caufz cognitio, nec probatio,
necdcfinitio fieri, nec judicium efle potelt, Socin. ine. 3.1, 8,
X.ut lit. non conteft.

(b) de quibus nullum fane dubium eit Umm, Dip. ad
Procef. Tud.12. th.3. n. 1.

(c)l.in S&umis.D. ad SE. Turpill. I, ult. C. ut intra cey-
tum tempus,Bart, il l.§. :zcmﬁfriamm n.0.D.ad ScTum Tmpilf.
Cujac.g.obs.21. 8. R L1, art. 6. & 1. 2. art.15. ubi Gl

(d) §.retinende 4. infin.verb. litis conteflate tempore I, de
interdict. | properandum 3. §. 1. verb. fuper poffeffione C. de ju-
dic. Accuyf. inl. ult. verb panduntur C. Ji per vim vel alio mod.
Fas.inl.patursister S, nihiln. 165.65 [eq . de acquir pef].

(¢) L. anic.C neliceatinuna ead, causa Ordin, Cam, p. 3.
¢. 32. S. 4. Covarr. ad e. Raynaldus §. 2. n. 1. X, de Testam.
Wurmbf.13. obfi1.n. 1.etiamfi alii aliter fentiant, de quibus
videre licet Gail, 1.0/ 76 Umm.A.D. ad Procef].12.Th.3 n.)2.

(f) cujusmod: (Lnt Spirituales, Eledtionum , peftula.
tionum, proviflonum ¢.queniams.S. porro X, utlitenoncone
teft. clem. 2. de Fudic. Matrimaniales c.1. a.t. X, ut litenon con-
tefi. Socinusind.c.quoniamn.16.5rev lores & modici praeiudi-

ciiarg. auth.nifi breves C. de Sentent. ex brev, recit,cuarum.
« (limatiameritoacbiteiojudicis relinquitur arg. I, 1. §. wlt,
D.jf:'?‘(’ !’.’rf‘ﬁl}. Diﬂﬂmﬁﬂkﬂlﬂ € P df_‘jf';tf?’}': Arl Y C. de f};:fj;g*;;*. 27 A=
wune, Gailil. vé'/: 2.1, 2 Libiﬂﬁ._}ﬂfﬁﬂ‘g- 4 _,ff.‘.‘*;.ﬁ’f 4.0, C. deliber.
By 2 CAl=




canfa. Natariz,c. ult. X.de cobab.cleric, Socin.in d.c. guoni.
amn.60.Bald Salicet. &5 Dd.inl, ea guidem D. de Accufation.
fiquidemin hisnon oblervatur juris ordo Clem. pafloralis 2,
de Sentent & rejud, ¢, ad noftram 2t, X, de jurejur, Caula paul.
peram, carceratorum & aliarum perfonarum milerabilium,
Gailit.005.78. Obrecht.intr.delit.conteft. c.4.n. s0. Vult. Fu-
rispr. Rom.l. 2. ¢, ult. tributorum, publicarum fun&ionum, &
aliz ubipublicum vertitur commodum D4, ixl. 2, C. uls quis
decurial. velcobort. quaties periculumeftin mord arg. /. 2, D.
de Feriis, Jafon inl. natusaliter )2, §, nibhil n. 172, de acquir.poff.
&omnesaliz{ummarie &extraordinariz, in quibusde pla-
no & fine ftrepitn judicii proceditur, nec libellus exigicur, ,
- de quibus Ordin, Cam. Imp.p.3.c.2 & D4, latiflimé traGante,
sn Clement. [ape 2. de V. S. Socin.add. c. quoniam 4 n, 7. usq,
adn.77.Joh, Monach.in Prait. Jud.p. §.c. 4.7 8.5 feq., Coler,
de Procef]. Execuit.p. 3.¢.5.1.2.& Jeq. Zanger de Except.p. 1. c.1.
Valt. Jurispr.Rom. l. 2.c. ult. quas omnes recenfere,noftri in-
ftitutinoneft. Interim hocobfervandum,licetin his & (i-

milibus nec libelli oblatione nec conteftarionelitic (oleani,
de qua hicagimus, pracise opus (it, 4, clem. Sepe 2.de VS, ne-
celle tamen efle,uclicutiquakis-qualis-petitio-aQoris, -ita et-
1am relponfio reiqualis qualisincerveniredebeat, ctim aliter
ad cognitionem & {ententiam pervenirinon poﬂ]r, Specul, in
libell.concepe. §. nunc dicendum n.1 4. Unde contradi&io par-.
tis adverlezetactus ilie, qui alias in_caufis ordinariis poft
iplam litis conteltationem {ublequifolet, nempe pofitiona-

~ liumfeuarticulorum exhibitio,aut meritorum caufz difpu-

~ tatio,in hifce caufis vice conteltationis elt, Bare. & Dd. iris
auth. offcratur C, de lit. Contefl. Felin, in ¢. infinuante infin,
X. de Offic. & potefl, jud, delegat. Roland, 2 Vall.lib,1. Cons,
7l nUmM, 36,

S l
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Fit litis conteltatio hodie (a) unius par-
tis affirmatione & alterius negatione (b) ani-
' IO
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mo litem conteftandi ¢¢)in judicio (d) parte
utraq; prafente vel falrem citata (¢) verbis

idoneis (f).
(a)quomodo olim litis conteltatio fa&a fuerit, notant
DA, comm. ad l.unic.& [eq. auth, offeratur C. bt.led quia a for-
ma4 ifta veteri judiciorum ufus maxima ex parte receflit, id
in ipfis rerum argumentis obtinet , perlequemur, _
(b)id eflt, unius narratione & petitione, alterius verd
contradi@ione L remnon novam 14.§.1, C.de Judic.quemads
modum fuprarh, 2.L.e. ¢8 Th. 3..e. ditum eft,nempeut-actor
exXpo [1meﬁdmwumﬂ-& contraut
rens neget,id fedebere 5 Uterqg; eo animo , quod velint {u-
per hocl pfo audire{ententiam-Ma giltratus O/dend. in prafat.
claff. c.delit. conteff. Quareh tantum implex poftulatio ce-
lebrara fit, vel a&ionis{peciesante judicium recognita, res
injudicium deducta nondum videtur, nec lis conteftata dici-
tur,fed rim demum cum judex per narrationem pegotlicaus
fam audire cacperit L #nic. C. ht.necper politionesc. dudum-s
54. X. de Eletion, € Elect. poteft.¢. unic. X. eod, quoniam 15,
qui ponitaliquid, pihil petitab adverfario, nec ctiam often-
dit, per hoc{cagere velle, Glofl. Panormit. in d. c. unic. per
muliz, Num-avtemn Pcnappaﬁwc}c ceptionl s litis cone
teltatiocentrahatur, late tractant, Bart. Cyn, £ Dd. commiti-
siirerinl. unic. C. b,t.E5 c. un. X.eod. quorum o piniones diftin-
& e refert Wmm. ind. Difp. ad Procef]. Jud.12. th. 4. %15 Sicutl
etiam, quid de1lld licis conteftationis formuld : nego Me.s
mutiros accep i[[c,wiam*ngwcpiﬁb )
dico mefolvifle. fenticndum fir, tradic Gl incap. venerabilis
6. X.deExcept.verb. confeffus. Bald.inl, figuidem 9. C, de Ex-
cept. Piralt. Papiensin fo rima Iifﬂrar{ﬁo‘m}f reiconventin, 9. [eq.
Zang. de Except.p.3.c.26.n./ 4159 ui hac cautrela tunc o puS o[
aflerit,quandoreus deintentioneactors dubitat; proinde-
qucno[}_[_a_ggjlmmfaraconrcntiofo, fed etiam-econfctentiz
admittipofle videtur, quicquid Gl dicatin c.exceptionem pofe
wedinm verb.tutins de R. Join0.
B3 ©
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intellectus havere poteft, velutinformetur folim iudex,
‘etiam ut fimul fiat litis conteftatio, idcirco proteftatio ifta

“tollitur, Sichard. add.l, unic.C. ht.n.5.

Lk

- [c)namadhoe, ut fiat litis contellatio y Yequiritar-nes
thW& {cientia,idelt, ut yter-
quevelic & [ciat,le licemcantellari GLind.c.unic.b.i Myns. 3,
00/.74. cum fitqualicontealus arg. 1. licet 3, §. 1.D.depeculio,

Negue ramen pracisé-epuselt, ut 1fla verba in (pecie & di-
lerte exprimantur = in Gemiich ond Meinuiig den Krieg
hechtens gubefeftigen/utivelunt quidem mult Canonift.re-
ferente Panormit. in c.d, unic.in 7. column. (iquidem nullibi

conftitcutum&difpofitum elt, uc ifta claufula adjiciatur, Grep,

1.concl, 73S Cﬁ'ﬁq‘. (_)brc*rbt. d.tr, a’cl it contefl.c. 7, n. 55. 8
verbaselpondentisiatisdeclarantanimum. Nemo enim.
prefumituraliud verbis dicere, quamin animo habear, L /-
beoy.S§. fin, D. defupell. legat. quare etiam hocin calu femper
animus litem-copteltandi prafumityr, nifi de contrario con-
fter,utfireus exprefieprateltetur, fe quidem refpondere non
autem animo conteltandi litem, fed cantim judicem infor-

mandi causd, Menoch. 2. prafiumpt, ;0. 1. 4. Quam pradticam
rect¢ oblervant Advocati,quando excepriones-ditatorias aut

-

alias objiciunt, cum illa proteftacio faciat, utlisnon videa-
tur conte.&atﬂlq uxaliasellet conteltata, nifi fuifler adhibica,
& quiarelponfiononelt uniformis & implex , {ed multos

vel

facto contraria non videtur, neque fic per relponfionem,
Quod {1 _tamen ex
intervalloreus fimpliciter refpondeat;viderurd-proteltatio-
ne antea factarecelldlle, icutifupra quogquesd, 3./ 4. diximus,
& lis pro conteltata habetur Specwlar. in tit. de lie. contefl. §.
nunc verf. patet, Praclica Papiens. in Forma Refponf. rei cone
vents S, non mmen n.1. Myns. 3. 0bf. 31. € 74. Wurmbfer. 1. 1,
2,13, 0b/. §. -

(d)nempeapud judicem competentem in loce judicii
{olennic. dudumy 4. de Ele&ion. & Elect. poteft, necalibi faQa
tenet, fed pro non facd habetur, Socin. ind, c. unic. n. 9. qua,
propterextrajudicialis petitio & refponfio non inducit litis
conteltationem Sichard.ad d. I. unic. . 4.

(¢)




(¢)Bald ind.lunic.n. 4° Caftr. Vol 1. conf q1.m, 2. quare

#d cam utraque pars citari & terminus huic faciendz confli- i
tui debet, Socin.d. L. n.12; Hincquamvis alii pracise requi= | !
|

rAnt non tantum utriusque pareis prefentiam ,{ed etiam, ut
mutua ifta narratiouno & eodem {en continuo actu, non ex |
intervallo fiat, Bart.ind.l. unic. n.9. & 1e. Caftr. d. conf. 40: i

hodietamen contra {ervariteftatur Pawormit, in d, ¢ unicn.7°

ut nempe-ablente quoqueadverfario, citato tamen,.contee
ftarialtecuter poflit, vide Sichara. add | unic.n.3. & 4.quia

£ citatus contumaciter emanet,contumaciaejus pro prfen- _
tiaelt,yc.pront 4. X. dedolo &5 contum.
(f)id eft, qu ad ipfam caufam controverfam fpectent

& referanturd.c. unic. X. bt,ubi Dd. Neq; tamen femper e
arte acoris verba affirmativa, ex parte vero rei negativa
efle debent ; Sed {ufficit, ut re’ipsd neget reus, quod actor 1N«
tendit, idque fit, {1 petitioni ejus contradicit, utcung; eriam
verba a&oris fefe extrinfecus habeant, Quod autem in #0-
ftro Fora{pecificalitisconteltatio requiratur, diximus {upr.

‘ in 75.3. lit.b. quinnechacluflicit, {ed iﬁu[‘u_pc_[_c_l.am.,_tor_unda it
& a pﬁ_rm_v_ﬂh debet, P : 1] ' ,omnj_.bus.mdu- ]
: f1s antbagibus,muiq-;aﬁmdicc_tcjf&:’i Conf?. Elect. Aug p- 1. i
| ¢ 10. verb. ausdriictlich , Elavlich / Ordin. Procef].Fud. tit. 10, 1
' inpr. verb, Bnd bey einemiedes articul deutlichen vnd vnrcrs |
fchiedlichen/ iedod) auffs fiirisefte/ algfiche [eiden will/angeigen/ ‘

waf fie bey dem facto anihm felbften ohnednhang/defigleichen

an deten darneben angegogenen qualitaten vnd WVmbftendcn
geftehen oder verneincn ic. Unde aGocesinlibellistalifarmus (

13 ucifolent: fodert demntach Kldger hicrauff von Beflagien

eine flave / deutliche/ pnbewundene vndcategorifche Antwore

etc, Er quidem1n Ordin, Cam. Imp. p. 3 ¢.13. §. vud nach dem/

talis formula litis conteftandax prafcribitur: ¥n Sachen N.

contra N.binic) ter Slagen nicht qeftendig/bite mich pon ders
fc[ba:nmir’.?l'[ar.t.::rr: Koften ynd Schaden gu evledigen ; Hodie |
vero generalis (11w conteflatio ier) folet, plerimq; hLis verbiss
Daf Beflagterdd Slagen inmafjen dicfe be an vrd vorbrache i
o nu{} Scﬁ&t__jg/ 1';.-1.";311(.10 Narcdid, PI'(J Ut narcanwur, & P(-[i[;}, | l
pre




prout petuntur,fieri debere; Specialisvers:Daf et dey Klager
inmaflen diemitihrenQualiteten vndBmbfianden vorbrachiy
gang nicht geflandig/ infpecic aber vnd Nnfonderheit gefteher
er nicht/ daBindenlibellirten &c. Conditionalis : in Fall ans
gesogene Excepriones nichet dev Erhebligbeit/ das er dadurch
von angefelter Klage ju entbinden / wil er hiermit litem in.,
eventum negative conteftirt fjaben &c. Num avtem per ver-
bacredo & noncredu,ignovo,dubito, nonnego,item, tu menti-
ris pergutam, lis.conteftari poflic; & utrum vivd voce, an.
veroinicriptis quaquelitisconteftatio fieri queat, Vid. Bar-
tol.Bald & Dd.ind. l. unic. C.ht € Panormit. Felin. Socin. €5
Canorift.ind.c.unic X eod, Sichard.ad d.d. unicn. aHedic,
tamen in Foro Saxewteononfolum inipfalitis conteftatione,
fed etiam tam ante, qu:&m polteam, non mutuis fc:*il.}tis led
viva voce von JlunbeindieFeder procedendum; Confl Elelf,
Aug,p.1.¢.1.65 g .ubi Moller.n.t, idq; abbreyiandarnm-liti.
umcausaconititutum elt,utnem pepartesjura {ua de fim plie
ci & plano, ere tantum absque feripris proferant, nec per
apicesjuris & fubtilitateslegum domi excogitatas & in{cri
ptis conceptas, lites protrahant, adeoque hz citins determi-
nentur,atq; finiantur, Rauchb. p. 1.q.1.n, 6 & feqg. Coler, p. 1.
dec. 11, feq. Anvero actor, {1 prius judici libellum fcri-
ptis offerat, & poftea intermino comparens, paucis verbis fe
ad illum referat,audiendus fit, non convenit cum Berl. P. 1.
Conel.iz.n. 8. Carpz.in Jurispr. Forens p./.c.t.d.3. qui tamen.
rem perdiftinctionem decidendam putat, uti videre licec_.
Tandem hocaddendum reftat, quod in Fere-Sexonice litis
contefltatio fratim-in_primd_vel in fecundi-pofitionc.,
fieridebear, necadmittaturin tlet_iﬁl}:.u-H-Lﬁmfr“pD‘fi"t-iG--nc, in
[eiten Sak/ 1dq; propter Conft. Elelt. Aug.1. p.1. qua in ul.
tima politione quicquam novi proferre prohibet; ita ut,,
' ficontra factam fuerit, id in judicando prorf{us non atten.

!

| di debeat Moller,ind.c.1.n. 3, [ an llﬂf ;
Th. V¥,

-Jdco vero litis conteftatio fieri debet, ut
| | COIl-




conftetjudici (a), fuper quo irﬁ judicandum

{ic; & partes (b) {ciant, inquo lis confiftar.
(a)Lun.Cibit. iquidem alidsjudex neq;ad caulz cognie
tionem,neq; ad definitionem ejus procedere peflet, cum.
ignoret,quid uterg; litigantium velit Myn[. 4. 0b/.66.
(b) anteaenim negq; reus novit, quid actorintendat;nec
ador fcit, num reus cedere, an verd contendere velit,guidg;

utr_t_q_s_gmlmndu.m_ﬁi , 2.2, X.ut lite non contef?. ubilate Socin,

inc.3.n. 8 ltagsne quisullam de executione juris, {ed defe_
ipfo conquerendioccalionem haberet,& ne quid vielentum
in Sacrofandta jultitiz ofhicind admittivideretur, fed omnia
volentibus partibus fierent, & folenniter fecundum jus,li:is
conteltatio introduca eft,uti fupra dictum inI's.0.0, ¢y ex 0l-

dend. inprefat.Claff.c.delit.contefiat,
Tha ' d 1X.

Per litis conteftationem res in judicium
deducitur (a), nec poft eam judex amplius re-

cufari poteft (b), uti nec libellus mutari (¢),
inducitnovationem (d), prafctiptioncm 1n-
terrumpit (¢) , actiones producit(f), & perpe-
tuac(g), 1'cn1J[)c.l:1tamhtlglo{nm facit(h),peri-
culum ejusin reum transfert (i),eumg; 1 mala
fide confticuit (k), excluditexceptiones dilato-
rias (1), caula alienz dominosfacic(m),&alia
multa operatur (n).

(a)eltenim fundamentum judicii,in quo ftatjodicium,
& ab eademum judicium proprié loquendo incipit 4./ uwic.
inprinc. vesinjudicium C.bt. c. fuper quafiioneni 27 X de offic.&
pocef! deleg. ¢, dudum s 4. X. de Elett. & Elect. poteft, Dowell. 23.
comm. l. G*I,ff,’ Vs 0[:*/: 74.. n. 1, & qll_"fﬁ, Ii'lp.it; ;1.’?,-_: iai'i’. f‘fr‘.ﬂ.fl.‘.’h’!,

. ’ " _ .i‘ - jq- a3 d
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X. welib.woncontefi.nec ante litem conteltatam dicitur effe 4
lismota, necetiam dicitur quisagere, fed agere velle, cujus
omiflto totum proceAum vitiat, Pavormit. in'd. c. univ. X jie.
.1, Myn[ 3.00(. 74, Hinc Hofliens.in fummad, ¢. eleganter_,
wnquit: lirisconteflationem effe canfe & litss fundamentum, pofi«

tionesparietem,[ententiam denig, teétum,

(b) L. Sed.etfisz inpr. D.deFudic. I, vem non novam 14
snfin. &L apertiffimi 16, €. dejudic. b nemo 4,C, de JUrisd.omyie
wm jud.Nov.s53.c. 3.{ed habet Judexutrumg; litigatorem fibi
ebnoxium guth. qui femel C.quomodo & guando Judex,

(c)l. 3.#40: Dd. C. de edend. l. non poreft, 23. B, de judie.
Gail. 1. 0bs. 74 n. 4. quiaperlitis conteftationem quall cone
trahiturinjudicio, & litigantes inftantiz obligantur /. licerz,
§. 11. D de Pecul, d. auth, qui femel. 4 qua-alterd parte inviti di-
icedere nonlicet, /. is gui fe 25, D. de Rei vindicar. | freur 5. €,
we Obligat. & act. Hartman, Piftor. p. 4 g. 22.n. 1.; quod et=
iam in foro Saxonico obtinet, conft, Eleft, Aug, p. 1, ¢. n. verf..

joordnen. Ord. Proceff Jud'z. 5. §, da anch ver/; wann ¢hen /
Coler.ade, dilecti X, de Excepe. n., 4§,

(d)laliam 29.D.de Novar.l fi. delegatio, C. eod, Gadd,
#dl.36.n.11.de V.S. Hotom. 4, 0b/ 5.

(¢) fiquis 2, C.ubiinremaltio.l. ficurz. 1. cum notiffimi 7.
anpr. C. deprafeript. 30. ann. l. nec bona10: C. de prefeript longi
temp.l,nemo 10, C. de acquir.poffif]. DA, in L, naturaliter 5. D. de
Ufucap.

(t) L ule infin. D, defidej. tutor:l nam pefieag.g. §. 3. D.de
quresner | eum notiffimiy. inpr, 5L ult. C. de prafiript. 30, and.
L1510 C. de annali Excepr, Vide Cupac. 18. Obs, 29. Conn. 3, *
Comm: t1.m: 7. Fab. ad l.139. verb. tempore D, de R; 7. Hotm. 4.
Obs.s. Umm.d. Difp.12,th. 5. n. 20. '

, (g)lc.qua morte peribant, ut in heredes transmittans
tar. 2, £, ult, D, de fidej. tutor,l, omnesizg. | penaliaibyg.deR. ¥,
I omnes 26.] conflitutionibus 33 1. fciendum s g, D, de obl &5 4.

(h)itautam pitusnon poflic alienari/, lite penaente 2, C,

Aclitigiof. dnion, Fabun Cod. [, 3.0.8. 4. 2,

Y/
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ad 1. 23.dewerbiOblig. Hotm. Hufly. quefl. ;0.

(k) 1. [ed & 25.8.D. de petit.hered. |. mec bona 10, C. des
prefeript. long.temp acproinde poflellorem ad fructus, par-
tus, accefliones, & caufam omnem praeitandam cogit . cer-
tumefl22. C.de Reivindie. lvideamus 38.§. 4. D. de tufurAddste-
garor 2.C.de frult & lit, expens Arum.intr. demorac.§ . n. 9.

(1)L exceptionem19.C. deprobat.{d. pen.& ult. C. de Ex-
cept. Confl, Eleét. Aug. p..1. ¢.3. adeo ut polt judicium acce-
prum & litem conteltatam iis renunciafle reus intelligam-t:_J,
L itndemumy. CdeProcurat.c, cum caufam 62, ubi Dd. X, de_s
Appellat. Tas inl. fiarrogatorn. s0.D.de ddopt.

(m)itautprocuratores {fubftitucre pollintc. 1. §. licer de

Procuratin 0, nec.mandatum eorum amplits revocariqueat
njficansd prius cognitdl.poft lirem 17 €5 feq D.de Procumt.

(n)de quibus Rebuff. tom 4 fol. 335 Hotm. 4 0Obf 5 Gail.,
Obs. 74 Wefenb.Comm.ad dil.unic .C h.t.Umm d.Difp. 12, th 5 .
9. feg., & Dd.communiter,ad 4. Lun. & ¢ unic, X.cod.

p B By i, &

Zquiparatur litis conteftationi primus
aCtus contradi€torius (a) incaulis {ummariis ;
{1cetiam prolitis conteftatione habeprur Pre-
ces Principioblata (b), Nominatio a&torisin-
judiciofacta(c), & contumaciarei (d).

(a) ubifolennis conteltatio non requiritur Bald in | ¢4
poft Ediltumn.2.C. dejudic. Alexand. inl properanduwm » 5. Gy
cod, Fas. thrdn 5.6 7.modo refpiciatcaula me; i;pﬂ_::,f,;_I.M"d-Lﬂ
lit.coneefl n.2.de quo eriam fupr.nthsdig f. Li&um fuir.

(b)? 7. & 2, ubivulgo D4, €. quando libel] princip. dat.
lit. contefl fac.

(¢)/. figuis2.verb. tanguam lite conrefiatis uhi Cyn.n.13. Barr,
7.3 U/ﬁ,r]., &5 DA.Comimn . C.ubiin rém act, t',l,‘{‘}'(_(;]g.bf’f, quai d 6

gt {cili=g

(1)1 illnd 40. D, dePet. hered. I item s1. §. wly, D. de Res
vindic.l, 1.§. 4. D. devi & viarmat. Donell, 20 Comin, 5. Cuj.




fcilicet fominatus ad nominationem intimatam non com.
parwica bz e.quoniam ubi Socinus n. 145. X ut lite non contef?.

(d)(inempeperreum ftecerity, quo minns iis conteftes
tur, dam quaric fubterfugia, lis pro conreftata habetur,trana
ficqsactio ad heredesl. feum. j0.infin. D.[fi quis cantion injud,
fift Vasq q.3.controv. 69.m, 26, Anverd per impofitcionem re.
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