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DISPUTATIO XIX.

EXCEPTIONIBVS

ET REPLICATIO-
NIBVS.
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Divinaannuente Gratia

SQuB PRASIDIO
ClarifC. €5°ConfultifSim: Virt,
DN.C HRISTIANI &rembergt/
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ANDREAS &Knor

Halen{is Saxo.
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. Dn. JoANNISCHEFFERO,
i J. U D. Clarifsimo,Reverendifsimi ac

Hluftrifs, Adminiftratoris Archiepifcopatiis Magde~
burgenfis , Domini mei Clemenufsimia Conlilijs dis
onifsimo, Patrono {uo omni obfervantiz
cultu prolequendo:

| | ur &
' ‘Vsvo Clavifsimo €9 Confultyfsimo ,
Dn- GEorGT1O SHagenn/
. L. D,Pradtico eximio,Patrono &

Affini {uo plu_rimflm
honorando

Hanc difputationem in fudiorum (uorum tefti-
moninm,& debitx oblervantiz fymbolum

Il offerre
i confecrare
voluit
debuit
Refpondens Andreas ﬂ‘qom;
Halenfis SAx0.
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10 XIX.
De_

EX CEPTIONIL
BVSET REPLICA-

T1O NIBUS.

-
%
o
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Thefis 1.

Altionis nomine generali etlam comprehenditur
Exceptio.

I, Xceptio commune verbum eff y Alloris € veis & rews infiru- i B
Ctus venive debet ad agendum cognita allione. l. 1« D, de |
Edend. II. Reéusin exceptione allor dicitur.l, 1.D.de Ex -
cept, & actoris paries [uflinere,dum prebare debet Exceprio-
nem fuam.l, 19.D.de probation. 111, L 1. §. ait Prator. D, i

Ade dole. Borcholdt.deditionecq 1, n.8 Heigius adpr.Infl.de Except, Aru- . |14
meus Exercit.19.thef.t. Diff. Gaddens 44 01,8, §. 1.n,2.D.de Verb. Signi il i :

ﬁc.ﬁ'rambw o CCIL e G adafert, 20, | L l
o , . g I

Exceptiones funt juris natural is.

1. Nithil alind fintsquam défenfones,C. l.defenifiones.de Excepr oy, Injt. ; ’ﬂl

eod, Defenfio aute Jures waruralie clem.pafloralisdere judic.l3.D.deju~
| VA ﬂjr"s‘ M



; - J' it & Fure. 11, Quiafundate [unt in quadam equitate.l.qui 4quitae
o | :' se.12. D.de dols except. Donell libr 2 .Comment.c.t. ubi Hilliger. lit. e.

| Diff. Andy. Alciat. lior. 1. WP R00Z -+ 2o Corraf. ibr.2 . Mifcell. ¢: 16.
i Adde omwiné Colerum ad rubr. de Except.n. 7.65 de procef]. Execut.p,
itk 4.c 1.1 39. Excipe eas,gua babent cau(am & lure Civili : ut Exceptio
{ i won numerate pecunia y SC. Vellejany &¢.  Arument difia Exercit,
19. thef. 2.

' ' I

Exceptio eft rei conventidefen(io, qua intentio jufta A«

&oris elidirur,

i I 2. D.de Exception.ubi denotatur effecius quod fit exclufio A°

{ Eionis. Prafupponamus ergo, eammece/fe eff.arg. l, decems D, de Verb.
Obligy I, 4« D de Tuftit. & jure: ut merito hinc exulent ille , guas Da.

, | Faclt 4ppel!4m. E. G. Exceptio [olutionis 4 qu& ipfo jure ob/::ggtjanfm
1l &5 attionem tollit. pr. Inft. Quib. mod.collit. Oblig. [, 107, D. de folut.

Donell. inl, 1. C.de Except.n. 3. Roberms difp. 22. Thefi1s

1V.

it Quax definitio etiam dilatorijs Exceptionibus
il , - competit,

l Inl2.D.de Except.dicitur,quod Exceptio interponi foleat aitio-
il wi cujusqvei ad excludendnm id, quodin intentionem deduclum cfi.
;‘ Atquiillud his fit, E. St enim intra prafixum tempus quis agra, exce-
prione pactivepellirur, Arumens Exercit. 19, thef. 4. Diff. post Tafo=
wem Contard. inl. diffamari. ¢.6. n. 7. C. de ingen. &' manumifl. Wee
fembec. in Paratitl. C. de Exception. n. 2.

N
‘Dividimus Exceptiones in peremtorias &
dilatorias. |
§. appellantur. Inft. de Except. I, 3. D, eod. non tam ra-
gione temporis, quam effectus. Ratio exponitur in b puré, 5. §.f. D dé

doli except, quod actor quidem. in [us poteftate habeat , quando j4r€
[Ho weatur: i aurem , qus CHm agitur o now habear potefarévi=)

guANG0
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guando'conveniatur. Dowell. libr. 2. Comment.c.2. &8 adl. 5.' C de do-
wat.Roberus d. difp. 22.10¢f. 2, '
VI,
Dilatorje regulariter initio litis proponi de-
‘ | bCﬂt-

1. L prafcriptionem. 8. cum feq.l. [. C, de Except. l. exceprio-
pem 19, C.de probat.l. ita demum. 13. C.de procurat.l. Pomponius.
40.5. 3. D.eod. 11, Ratio, quiarepiciunt ea, qus judicium potifii-
mum conftituunt. E, G. anijufle lirigantium perfone ¢ Cujac, libr.
18, Obfervat.c. 34., Donell. libr. 22, Comm. ¢. 9. circa fin, Gail. lis
br.1. Obfervat. c. 33. Mynfinger. cent, 4. Obfervgt, ¢, 59, dArumens
Excrcit. 19.Thef. 7. Bronchor}. cent.4.adfert,29.

VI

Exceptio exculsionis,qua competit fide; uflori,etiam di-
latoria eft.

Competit enim ei definitio exceptionisdilatorie, quod differat
altionem, ad tempus noceat, €5 temporis dilationem tribuat,l. 2,D. de
Except. §. appellantur. Infl. eod. E, Geil. libr. 2. Obferv. ¢, 2;. 1, 2.

Coler.de proceff. Execut.p.4. c.1.8. 96.Gomez. libr, 2, Var. Refolur. c.
$3. Fachineus libr. 8+ Controver/. c. §2, Hanon, difp. 22. The/. 13, |
Dif], Gaddeus de contrabend, fipul, ¢. 9. n.103. Adde Zanger, de Exz i e
gepr.p, 2.¢. 15. .3, & [iq. | B

1 X. .
Peremtoria ante lententiam definitivam ante vel in i
ipfa litis conteftatione proponi

poteft, i

1. L nondum. 4. l. §, C. &e Except. l. 23, 5", 2. D. de con-

I Aift.indeb. L2, C.fent.refcind banpaﬂﬁ*.[[.R.uio,qum de judicio de-
> ﬁnimda apunty & rem rpfam feriunt, sdeo merito Jemper opponi poffunt, |
” Cujaclibr. 10, Obferv.d. c. 34 Mynfinger.cent.y. Obfervat,24. €5 ad §. d

3- I’!ﬁ'- df EXCBPI‘.#&! ;’-ﬂltfjﬁkf)ﬂ. 19. GEi{.[ibr,[‘ Oé/érp.cl74l Brﬂndlﬂrﬂ. i
! A’
| £ 2 cent,

W |
W'
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eent 4. adfert. 27. Diff. Donell.libr.
ptionem.D.ae Except. Duaren.in

vy, Comment.c, 2. & ad |. praferis
Cowmiment.C.deprobat,

I X.
Noh tamen poft fententiam.

d.1.4.6 L §. CodeExcept, l. 2. C. fentent, refcind, now poffe.
Bronchorft. d.cent .4 adfert. 28. Ntﬁfarre'.«d sinuendam condemna-
sionem tendant & fententiam direfto appugmm.l. licet, C.deprocurae
cor. ubi Sichard. Geil. libr. 2.08ferv. ¢. 107+ Wefembec.in Paratitl, C.he

- Exception.

X

Peremtoriz dicuntur , quod
mant,ut nulla,ne quidem natura

remancat.
Infl.de Exception.. 1.8.pen &9 [ 1.3.'§.1." D.de con-
Pb.

fitut.pecun.l. nibilintereft 312,006 deReg ul, Furis.ubr Petr. Faber,
Matth. 1. q0.junita l:20. inpr. D. de condil. indeb, Donell, libr. 22

Comment.c.2.5 adrubr. C.de Except.n.4.Diff. Hottomanlibr.6.00fere
23. gwi boc ¢ antiim exceptioni rel judicard tribuit.
X 1.
Exceptione pcremtoria cutus folutum pererrorem re-
petere potelt.
26.§.3. 6 7.1 241 qut exceptionem.40.D.de
I now habuerunt effeum. Petr. Faver ad
o 11.Cludius de condilt.indebit. ¢, M

rem, dequaagitur peri
lis cbligatio

§.Perpetis.9.

P‘r-fr

d. L finon [ortem,
condict.indebit ] 5 4.e04.1biyve
4.1.66. Donell.libr. 14.Comments

50, Roberus difps23+ thef
X 11,
Exceptio SC. Macedoniani hac in parte d reliquis
diftat. _

4.1, qui exceptionem, go. D-de.condict indebit d.1.66. ubi Retr.
ell. lib. 14. Comment.c. 11«

Faber & Ph. Matth.D.de Regul. Furis, Don
o libr. a2, Gomps,6.2 Gludins a0 ¢. 5.7 73 Abborret enim naturals
Afgmfﬁf §
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tqr:imrcz mrpote N fwwmmrﬁ odinin magis.l.i, D.d SC.Macedon.§.il
bud.f.Inft. Quod cum co,quisn alter & ¢ quAm rei favoremintrodniia;
tdeoy, efficere nonpotefl,ut s, qui mpruam pecuniam acCepit, Jure nars-
rali liberetur. l, 19+ 18 pre Dude condiil, indebit. . 9. 1n [eum L, feq. D,

4d SC. Macedon.
. X
Sicuti & Exceptio rei judicatz.

Eo fcilicet cafuyquo ESnaturaliter 5 civiliter debuit.Sententia enim
naturalen obligationemtollere non porefl. S.item fiom judicso dnft. bty L,
Fulianus.60.4n pr.D.de condiél. inacbit wubi G othofred. Petr, Faber. a&
A 1. 66. Cludus de condi.indebit. d. ¢, §, n. 104 Duaren.in Comments
eod. t.c. 5, Pacius cent. 4. Enantioph.adfertitg. Diff. Donell, lbr. 144
Comment.c.l2. Iial*fr.d'f,g}. 22 .fl).:f. 4 [1t.ds g

X1V,
Aliud tamen receptum eft in exceptione doli mali.

' &8 l'.*qm' (¢ debere, 7. in pr. ibisquoniamputaffet.D.de condill caus,
dat.nen fecut. [11. Ratio, quod hec Exceptio duli malimayime [ecun=
dum naturalem aquitatem fit, ne alicui dolus funs profit. l. 1. D. de dol
& met.except. l, 5. C.de inutil, flipul, & alter cum alrering jaiinra los
cupletior fiat, 1. 12, D. de dolo mal. Fafon, & Dd. commun, ind, l, que
exceptionem.40.D. de condidl.indebit, Petr. Faber diflo loco.Cludina d.
cap, §.n.91. Diff. Dogell, diil, libr, v2. Comment,e, 12, Roberus didls
thef 4. it

X V.
Dolus dans caufam contratui bona fideiipfo jure nul-
lus elt.

1. Talis enim contraltus fundamento caret,[cilices bona fide. E. Il 1.7,
D.de dolo mal.l.16.5. D.de Minor.z5.annu l.3.5. f. 3.;:*0/0: 10.0, f D.de
coftitut.pecun.Donell. Duarcn. &5 Cujacing adl fi guis 36,D.de Verb, Ob-
lig.Bocerus ad l.comtrallyg.23.c.2m.5.D.de Regul. Jur. Pinell.in L2.p.1.
¢. 1. m 32. C,derefeind.vendit. Bron: borfl. cent, 1.adfert, §7. Geddeus
de contrab. fipul, ¢. 3. n.114. Diffl. Corrafius in d. [, fi quis, 36, & libr.
2. Mifeell, ¢. 8. 1y 4« Robere, libr. 3. dnimadyer[.c.1.& [e44,

&8 Idem
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Idem de metu dicendum arbitramur.

Bl || I, lnibil. 116, D.dc Regul, Furis. ibi, nikil confen[us tam con-
il traviumellyqui & bomﬁdeijudzrfﬂﬁtﬂiﬂe:, quam vis € metus. Sine
| e confenfu autem eog; libevo ynullus omnino contraclus iniri potest. L. 1.
I §.pen, D. de pacti, 11 4. C. derefcind. vendit. 403 dicitur y quod
’H emtioirvita fite E. nullum. Philip, Matth. add. i. 116. D. de Regul,
i Furis. ». 3. Gaddews didd, traél. cu3. 1150 & Jeq. Hanen. difp.
| 22. thef. 8. Dsf]. Br. &5 Bald, i» L z1.§. .D. Quodmet.cans, Robert.
libr, 3. Animadver(. ¢.3. De quib. duabus quaftionibus plura difp. 12.

I §. 2 Inft.de Except. 11 Quia femel oppofira totum negors-

T ﬂrimir,@" perpetuo competit. [.§. C. de non num, pecun. guod das-

laroria won facit. . 10. Inft, eod- Perpetué dicuntur enim ab effecius
guem producunt  perpetuun: ; quia femper agentibus obflant. Poit
bienniumy autem quod dpponi nequeat, impuset fibiy quod chirograpbus
condicere meglexerit.pr. [nft. de lirer. Oblig. quia ejus culpa est, Rober.
difp. 22. thef. 2. Hilliger. ad Donell. libr. 20, Commant. ¢, 2.0 . lit.
p- Bronchorft, cent. 2. Mifcell. ¢, 52. D:f Cujacius 1/ pdmtirl, C.de
diver(. € temp. prefeript-Donell diik, loco. Mynfing. & Hortoman,ad

§. 8, Infl, de Except,

X 11 X,

Huic exceptioni etiam inter Mercatores locus
elt,

I. Qua LL @eneraliter loquuntur , nec Meycatorum caufas
excipiunt. E. 1 I. Eadem gquitas [ubeft , ne quis exigat quod quis
won numeravit, 111 LA obligatio literarum ex mercatoribus orr-

¢. Alciatus in l. quipecuniam. D fi certum petat. . 8 E.&

hade Mercator. t. qnawada in cauns. Merc. praredmd.
ceff, execut.

ginen duxi

Exceptio. Strac
#, 9. Fachineus libr, 2. Gontraver/- c, 86, Di[f- Coler.de £r0

E. 4-"1" ”1‘99i ,
Exce-



XiX _
Exce[)tiones,quz reo profunt, ctiam fideju foribus cony
ceduntur.

I [l omnesirg. Dide Except., L, defenfiones.C.eod,l.32. D. de fidea
uffor. 11.Quiaquod abys petitur , abipfo a’elb:'torf pets vfdﬁtr:r -
guia mandari judicio eft redditurus eis;gnod eipro eofolverint .5, fInft
de Except. wbi Heigius. Colerus.d. tr.p. 1.¢.10s8.350. Hering. de fidejuffs
¢. 27. po 4. 8.0, Bronchorft cent. 4. adfert. 50

X X o
Exempli gratia,rei judicat, prafcriptionis &
{imiles. |

I, [.Exceptiones,?.§ 1. D, ae Except. [, 28.§. L. @'{- f §-f- D
de fidejufSor. 11: Praferiptiopleniffimam /f’ff!?‘ffd!t’mpdﬁh5[0/”_”0:
wi fimilis eft.1, i pupillus.qs. D.de Adminifir. tutor, l.37. D. de fideruffs

Hering. diél.loc.n.16. & 44.Broncborfl. difl cent. g .adfert.s7. Hanons
difp.2 2.2befc 16 Vide Balbum de prafcript.2. part.princ. Quaft.am. 13-

& 14
.4 §

Irem pacti de non petendo, licet contrarium pactum a

debitore hat.

I, L f.D.depaitis. 11. Quod fidejuffor femel liberatws fine no-
vo confenficobligari nequeat,arg. l. obligamur.D. de Oblig. & Aétion,
id quod plané forer iniquum.arg. l. id guod nofirump.11.De Regul Iurvw.
Dd. allegati ab Hering. didd. loco. n. 33. Brenchorfi. d. cent. 4, 4a-

ert. 6.
f X XTI,

Reus uti poteft pluribus (a) Exceptionibus,modo (b )
non ex adverfo contrarijs.
(4) L.nemo probibetur. 8. D. de Except. I, nemo ex bis. 43,

D. de Regul. Turis, ‘ |
guitate promanar. (b) Contraria enim in jure allegans non eSt

sudiendws . fcripture, 14. C. de fide inftrum. Menoch. libr, 1. pre-
fumpt. 42, Covarruv. libr. 1, Var. Refolut. c. 2.n.2. Pb. Mattbeus

add.l. 43.Roberus difp,az.bef 8. Aade Sichardum ad l.19,.C.de provar.
w. . ‘ﬂf: De

c. wullus. eod. in 6. id quod ex defenfionis o
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X X111,
De a&ione ,quodintroducium, ut triennio finiatur, ad
exceptionem recté quoque trabicur,

I. Eadem enim ratio in g5, favore minuenaaram litinm. l. propez
vandum. 11. ubi Dd. C.de judic. ne fiant immortalesic. finem litibus. de
dol &5 contumac.E.l, illud. 32, D. ad L. Aquil, |, aTitio. D, de Verb.
Oblig. JI. Reus 1n exceptionibus pro actore babetur.l. 2, D.de Excepe.
JIL t.t. Infk. de liter.Oblig. ubi exemplum 1 eXCEPLIONE NOM NUNIcrals
pecunie. Walther, libr. 1. Mifcell. ¢. 35. Diff. Dd. commun, in @ L. propee
randum. 11, C. dé judic.

XXIV.
Maximé in dilatorijs,& ijs peremtorijs , qu® ante litem
conteftatam proponi folent.

1. Abfurdum, plus tribuere preludijs alicujus vei , quim caufe
principaliai. decefforium [équitur Baturam fuiprincipalis.c.accefforiunts
de Regul,Furis in 6. & 11 1. Bonum publicum banc ampliationem. fla
girar.l. fi quis, S.utrum. Dy ad SC. Syllan. Eberbard, in Topics LL,1#

Joco d ratione L.larga.n.71. Gilkeniusin d.l. properandun,

1. inpr, C, de judic.n. 14- ubi refert diffen.
LIENLES MIAZNO NUMErO 7,13,

el s e S
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Has Quzftiones placuit adjungere Coro-
nidis loco.

2. An [ubditityrannd [e opponere poﬁnt A

2. Antolerabilier fit regn: /Z.zma in quo Confiliary mali,Prin-
ceps autem bowus ; an verd contra, in guo Confiliary boni,
Princeps antemmalus § D;ﬂ

3. A melius (1t smorsnos /epa’/zre inurbe,vel extra urbem 2 Aff.
pofier.

4. An Confiliarius etiamdebeat effe Oratort Aff,

5. Anreclé venationes fubditis probibita ¢ Aff.

6. dAnpanafurti capitalis? Aff.

7. Anperegriniin Repub. ferendid Aff.

8..An liceat adverfus hoftem [iratagemata adbibere ¢ Aﬂ'

9. Anvitafolitaria commendanda Neg,

10. Ancommunitas uxorum €S bonoruwm ad concordiam condti~
Cibilis ? Neg.

It An converfiones & interitus Rerumpubl. quodammiodo pro-

[pici acprafeiri pofiane 2 Af

22. Utrumnobilitas, anvirtus in conimittendo magifiraty [pe-
ciandad Aff.post,
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Ad PraftantifSimum €5 Politifiimums
Dn. Refpondentem,Amicum

& Fautoremo.

Slmt diverfoverfat fua rura labore,
dgricolay ut poftbac cenrupla lucra ferat

Stc facres TURILS tu nunc operarts in Agres,
Ut quondam fruclus colligere inde queas,
Madle tuis aufis, nen [be fruftrabere Lanta ,
Pramianamg, feresdigna ia bore £ no.
Et tibi praclaram tribuet vidtoriapalman.

Andrea, &5 fatuct dignatropbsa Tbemis,
Chriftianus &tembergf/ J. U. D,

FSRREEERE 1322565828558 828585 588588E8
Ornatifsimo Dn,RESPONMDENTI, Fratri,

Cror ut accufat fons; fic reus excipit infons,
Ef retimet partes excipsendo [1as,

Hinc wenit ut mentés [it magnug acumine, canfam.s

Quivult aclores nofcere, quive ree
Maseries bac fumma tebi 5 Jurisg, palsfiras

Ardua  necreliquum neglige ) vifa fuit.
Vifa (nec immerito: ) quiavimg, doluma, repellit,

Et luvis {tricti monfirac babere modum .

Ergo theorian felix abfolve , tuumg,
Captumsmateriam difcutiende tuanis.

Se comitemg, tibitandem addet fedula praxis s
Et fuds multofaenore mefsis erst.

Poluit
Dtto Buoty frater,
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Inftitucidnom
DISPUTATIO XIX.

- De b e,
EXCEPTIONIBYV.
ET REPLICATIO-
NIBVS.

Qunam.s .
Divinaannuente Grati%
Sus PRASIDIO
ClarifS. €5°Confultsfim Vir,s
DN.CHRISTIANI ﬁrcmbergf/

- u. D
Liberalis exercitgjgratia difcutiendam Prapg”jt

ANDREAS &Knorr

Halenf{is Saxo.

Ad diem 10. lunij.
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