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ewed Uris emphyteutici
A 18952 ufum in communi vied effes
$J permagnum , nemo facilé re- -
SR peritur, quidubitet; adeoque
-t de hac matera haud aliud occurrat,,
quod retius dicatur, quamillud Ulpianiin
1. D.deinintegr.veflitut. quodvidelicet.,
ejus utilitas non egeat commendatione:
ipfa enim {efe oftendit. . Quapropter ex la-:
tifsimo atq; fertilifsimo hoc campo quz-
dam colligere, & ad difputandum propo--
“nere,noninfrugiferum efle putavi,
Emphytenfis dicta eitvom o iuuididy, quod

estinfererevel implantares atg, 4 a praci='
ol (s o 3 poy
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pz& A grim/fffzf;né parte Luif bytenfi nowien i1
ditumest : (a) wel quod ejus contracius sns-

. &, L
tium [it ex agrovum flevilinm cultura. (D)

(2) Botch. defeud. cap. 3. num,1, Valalc, dejur. emphyr, qus(t. 2,
num. 4. Sichard. adrubr. C. de jur. empbys. num. 4, Coral, ad rubr.
C. eod. tit.numi.5. Obrecht. indifp. de jur. emphyr, 36. thef, 7. Vult,
Bib, 1. defeud, cap. 12.mum, 3. & alijcomplures, Diflent. Duran-
dus, vulgo Speculator in fuo fpecwlo lib, 4, parts 3. tits de eniphytesfs
pum. 2. Aecurl, in§. Adeo. 3. Inftit. de lecat. & conduct- Cagnol. in
Auth. Quirem. sum, 3. C,deSS, Ecclefi Unde contradtus emphy-
ceulcos , §.4deo, 3. 18 deloc.&r cond, & qui emphyteufin acci-
pit, vocatur emphyteuta, L. 3, C. de yur. empuyt.vel em phyteutica-
rius ,L 1. in fin.Ci eod, Vult., 7, R,36 .& prxdinmemphyteutica.
rium, L. 2. verf, Sin antem C.d, tstul. feu ager vectigalis, Donmell.
Iib, o, comment. de jure civili ¢ap, 13, (b) Ex hiftor. monimentis
adparet, quod Romani agros propter bellum incultos atque, .
defertes,quorum .iagna eratcopia,ijsaddicere foliti fuerin, C
quicolere vellent , vedltigali impofite. 1d quod & Byzantios 1
fecifle tradit Ariftoteles 4ib, 2. O¢conom.

11,
EStstag, Emp@zrm 15 conty actus (a) no- :

minatus (b) juris civilts , (<) bone fides, 2
(d) guo, [cripturaintervensente, (¢) dowss- -
s predivm [unm () in perpetunum , vel ad "
tempus emphytenta utendum - fruendums |
concedit yealege , ut 1d melins cultinsg, red- L

dat , (2) €5° tn recognitionem dominif (b)

certam annuam prafice penfionem. (1) _
Y & (a) Quod



tatijuriselt; cum hic ulteo citcdque oriatur obligatio,l. Labeos
19. D, V. 8. & fic Zeno Imperat, emphyteufin adpellat contra-
Gum ind.l.1. C.dejur. emphyt.item Imper, Jultinianus'in 4. L. 2,
princip.C. eoa, & ind,§, adeo,3. Infl. delocats (b) Quoniam hie
contractus per leges civiles certum atq; (peciale nomen acce-
pit; & propriam aCtionem producit, 4. §. 3. & 4. L1, & [, 2. C.d.te
boultsC.dereo. alienis non shien, Wefenb.in par, Dig, fi ager vectigal,
wum. 2. Valalc. dejare emphyt, queft. 6. sum. 5. Da. Prazfes difp, 15ffs
14,10, 13, ist. B, Leonin. ad rubris. C, de jur. emphyt. num. 6. Bocer,
olafsr.difp.rg thef;18. (c) Etfiveteresquoque hoc genere ne-
gotiiuftfuerint: tamen id numquam pro {pecialiac proprio
contractu habuerunt, {ed provenditione aut locatione, tefte
Juftiniano i d. §. 4deo, Verum Zeno Imperator primus
eonftituit,ut emphyteufisditinGasac {pecialiseflet contracty:
proindeeltjuris civilis quoad fermam, quam habet ex conftis
tutione Zenonis ;d.§.4de0.3. & d. ht.quz'elt pars juris civilis;§. 6.
Inf.de§. N, G. & C, nonquoadufum, qui gentibus quoque.
communisfuit.. Welenb. 4dd.§, 4des. num.s, ¢ in par. D. d.

(a) Quodemphyteufis fit contraltus, explorati & indubis

tit. num. 2. Valalc. queft, 3. num. 7. Borch. d. cap. 3. num. 3. Do=

nell, lsh.13. comment, 22, Leonin.allsg.locd, Obreche, d. difput,.

dejur. emphyt. 36, thef. 32, & fequentib. Treutler, difp. 20.thef. 9. lit.
B. Volum.1. Do, Foman, i prelect, adtit,. D, Si ager veitig. pets &
8ep.Infli..23.th. §.it. B.  Dn, Clad.in trad. de fequefir, cap, 1, nsto
27.80cer.adl. 23. D.de R. §. cap, 2.num, 79. Helf. Hunn, libr, 3.7¢4
flute 3. C. trait. 7. pare- 2. queft. 9. Diflent: Coraf, 2. mifiellan.
¥4p. 21, & ad rubric, C. dutit.num. 8. Connan. 1, comment. cap. 6. ns,
& libs 7. caparz.uum. 1. Mynfing. ad d.§. adessnum, 5. Cujacius
i par. C, d,1s¢t,Bronch, centur.i. dyay], aff, 79. (d) Quiaemphy-
teulis videtur effe perpetua quadam locatio, d,§. Adeo, 1bs per-
petuo quibusdam Cre\ubi Heigius mums. 20. €. de offic. comit. [acri pa-
L, ]gfon.fad dict, leg. Cad. hoc titul. numero 6, Cujac. in I, 1. Cod. d¢

Iosatione pradioruin civilium vel fifcal, &e, isfr. thef. 4. litera. Be
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Q.

Atverdin €. AFionum 25, . dead, bonz fidei contractibus
locatioindefinité adnumeratur, Idcirco ejus indefinite factd
adpellatione, hac quoque locationis (pecies comprehenditurs
Accedit, quod emphyteufis fit conflata ex locatione & emptio-
ne:quasbon fidei efle conltat ex rit, Inft.deobligat.ex confenfa. &
mixta impliciom naturam ad{umant_. Quod fiolim contra-
&us emphyt, non fuiflecbona fidei, fruftra dubitatum fuiflec,
atrim eflet locatio, an venditio.  Atqui hoc mutatum Zeno-
nisconftitutione non reperitur. E. adhuc bonz fide1 eric_,
Welenb.add, §. Adee num. . Connan, 4. cap. :2. Donell, 444.§.
Actionum. 28, num, 34. Dn. Prafes d. th.1z.lir. A.Dn.Hillig. in difp.de
bone fid.judth,23.Hunn.d p.2.7,10.Difl. Sichard. ad dil.1.1.46,C,boc
titul, Corbul dejure.emph. cap.12.num.4. Valalc. de F.E.qu.5.081.7.
Geedd, decontrab. & comm. (tipul. cap. 8. num. 53. (e) Non exi-
guainter Dd, agitatur controver{ia,anfcripturain emphyteuls
neceflario requiratur? Adfirmant Donell. d.0s0,9.cap.13, 8.4 lib,
13. cap.ult, Oldendorp. ¢laf, sudeall, emphyt. pag.(miht) 769, Valafe,
queft.7.num.2, & 3. Leonin.ad d. rubr. C.d.t. num. 12, Obrecht. 4.
difp, 36.th.80.C fe4q. Coraf, ad rubr, C.d.Fur. emph,num.12. Dn. Fo-
man. d,difp. 23.th.r.lit. 4.G 17 prelet.ad d.tit. D, frager.vect, Bronch,
d.cent.rafl.78. per texeum iind. Lz ibi, fcriptura interveniente C.d,t,ubi
Imper. Zeno conftituit, ut & ipfe contractus emphyteufeos, &
padionesciadject {cripturd interveniente fant_, Netan-
dumigitur,quod Zeno utatur ducbus ablativis abfolute pofi-
tis, quorum ea eft natura, ut conditionem inducant, I Eviéts 8.
D.deufur.l. 4 teftatore108.D.de condit. & demonfir., Conditio autem
exadte ac pmcisé impleridebet,l.Qui hereds. 24.¢ 1. Mevius.s 5. D
d.tit. Ratioefl;quia cim deturin perpetuum,velad longums
tempus, ne vix quidem aliunde exftare poteritrel geftz memo-
ria, Negantium caftrafequuntor Connan. d.lih.7. ¢ap.12,u. 6,
Alciat.in L Padtum.17.C.de pait. Vult. lib. 1. F.R.4. cap, 36.in fin, &
I, 1.de feud. cap.y.num, 22, Ritcershul Lib.a, partit. fend, cap, 2.94.2,
(f) Vocabuld przdijdifferentia hujus contractus propria con-
tinetur. Inmobilibusenim emphyteuis conftitui non pote[’c.

non tantum, quod res mobiles perpetuum aut diuturnum ufum
' non




gon przeftant; verim etiam, quddinillis non datur eultura de
melioratio; & hac ratio priori-potior & evidentior videtur
Valafco guefti12mu.1,& 1. & Da. Hillig.in Douell. enscl. b 9. 644
13 innot it E. ' (g) Quamyis primitus fundus tantdm incul
tusien ftécilis, ut fertilior atque melior redderecur, in emphy-
teufinfoic datus, arg. d.L2. ver[. momine meliorationys C,d.t. 1%
Cujac.in parat. Poiftea tamenager etiam cultus atque fertilis
in camdem dariccepit, 4rg.d.§. 3. 1bi, depredijs que perpetuo quibus-
dam fraendatraduntur, & d.l.1sC,de 7. E. ubi lex generaliterconce-
ptainter rem fterilem ac fertilem haud diftinguit, quo cafu re-
manfittamen nomen contractlis, Leonin. 4d d, rubricam C. cod,
ni. 5. Bocer. d.claf, 1.difp. 14.1h. 12,lst, B. (h) Emphyteutd cano-
nem principaliter in dominij recognitionem, & NON propters
rei ufum prattar, argam,d. l. 2. & 3. Welenb. ad 4. §, Adeo. nii 4.

¢ Vultonu.g. Gail, 20bf 23, nu. 25, Treutl, d{dip.z9.th.9, H. ~ (1).

Penlioneannui conrradus emphyteuticus difeecnitor d vendi-
tione, permutatione & donatione , Obrecht, 4. difp 36. thef, 1340
Numquid penfio emphyteuticain fola numeratd pecunid confi-
ftat? N. arg.d.§. ddeo. ¢ d.l. 2.ver[. Sin autem C.d.t. l. i olet, 21. Ce
delocat. Obrecht, d.difp.36. thazy, Valafc, d.tract. quasnum. 7. Hie
advertendum eft, quod emphyveeuca vel cenfuarius canonems
vel cenfum ad domum domini deferre debeat, Gorbul, dejar
emph. cap,i5. ampl,iz. - Jure verd Saxon. fecus efle videtur, li0. 20

iﬂnbf, art, f-,«'-.ZObC.L Pii?f.z.diﬁgﬁjﬂ'4.73.3- f?ﬁq-

[ L1,
Emphytenfis difpefcitur in (eculavem fen

civtlem €5 Ecclefiaflicams. - Secularss est,

\ : ; . ’ T e 7 4
Cumm Princeps ; Civitas , municipium, Vel pri-

Vatus aliguis vem (uam s emphytenfin con-
ceast. Ecclefiaflica est,quando res Eeclefia
aliorumd, collegiornm aut domunm v:nueras

e = Uthiums
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Lilinm & Pralatovel Occonomo alijsve admi-

niftratoribus in emphyteufin dantury(d) canf-

sa vvidelicet cogmta. (D)
(a)  Wefenb.inpar. D, Siager. ve¥igal.ny, 2, Obrecht. 4. dip.

i . g 26.tha0.cym 2 feqq, Borch, part. ndifp.dejar.emph, th, 3. Harp,.add.

§. Ades. nu, 105, cums dueb. [eqq. Steinhuf. in paras. D, fi ager vect. nity
4. (b) Anfcilicetid Ecclefiz expediat. Welenb.confil. 59, CQ-
vars, lib. 2o var. refol, éap. 7. Bocer, d. difpa14-th. 21,

[V,
Utrag, bac emphytenfis est definita, vel

sndefinita, Definita, cus certus terminus
praflitutns est. (a) Indefinita emphytenfis
fit fine wlla temporis prafinstsone. (b)

(3) Quzconceditur pro fe & filijs, vel pro fe & hzredibus,
Clar. lib, a.fent. §. emphytenfis. queff. 2. vel profe, & quibus dede-
| git:velufque ad fecundam, tertiam vel quartam generationeme

st veladfinem{obolis. Clar. d.§ Emphyteufis,qu, 24 36. & 37. vel
denique 2d10,20.30.4.0, annos. [, #lt. .8t ager veit. Nov, 120. Cps

s npr & ¢ap.6.§. 1. Cujac.ind.lur. C.de los.pred. csvil, Doncll, lsb.9.

Q. ¢omm,13. Leonin.ad d.Zz. #u.1. C, de jure emphyt. Utrum domi-
= nus emphyteufin ad certam generationem datam, ea finita,pre-
ximis emphyteutz cognatisrenovare teneatur; an potius cui-
cumque velit, cam concederepoflit?  Poft. adf, per Nov. 7.c4p.

2§, Neg;ilud. 3, Ratio eft, quia res in emphyrenfin concefla,
ufque ad certam generationem, exftincta i, ad dominumte:
verticur . Jureigitur & meritéintegrum aclicitum eft domi-
no,eam fibi' retinere , vel cui maluerit, concedere.: cum.
fuz quisque reifit moderator & arbiter, L 27. € mand. l. D¥-
dum. 12. G.de.contrah.emt, & vend. neceuiquam faciatinjuriam,
guijure fuoutitys, Lz S0, Dodeinjur. | Nulisi. 510 Dids R ¥y Sa;g‘n.
R I




lib. 3 felect,interpretat. cap, 7, Zaf confil, 1. num. §. Fachin. 2. controvs
- 109. Gail. 2.06f 148,14 2. Bronch. cent. 1, mifiel, contr, aff. 41. Dillen-
tiunt Mynliag.,cent. 5.0b[.16.¢F cent, 6. obf. 79. Ant, Gabriel, com-
_ mun. congluf. tit dejureemphyt. concl. 1. Vule. lib. 1,de feud, cap, 1. num.
| fin. An locatip ultradecennium facta traafeat in emphyteu-
r . fin? Neg. quia conventio, non tempusemphyteufin conftituit; Q.
arque aded proprid conventionis fermi.non temporis adjetio-
ne contractus a fe invicem diftinguuntur, areum, . 8. D.mand. |,
Obligationym. 44, D.de O. ¢ 4, Connan. d. ¢ap, 12. num. 2.5 [eq.
Wefenb, in par, D.logat, num. g, Sarmient, d,lib. 3 ,,ﬁ:L INLEYprs €49, 2.
num, 31. Bronch. cent. 2. aff, 67. Harppr, add.§. Ades, num. §5. &
feqq. Diflent, Dd.communiter, (b) Ut, concedo tibihanc

hoi i remin emphyteufin,|Clar.d, queff. 25, atque ita in perpetuum.,
o concella prefumitur.. Namgque primzva hujus contractiis na-
' tura eft,utis perpetyus fit,d, S. 4deo, .3.C.de fund. patrim. Donel.
j docap.:3. Treatacing, libe3 refol. 3 num. 1, Unde & jus emphytept.

vocatur perpetnarium, L w. C, de aff. comit. fac, palat. Baro in d, §.

Ades.Valalc.g.36.8.8. Do, Hillig. 1» Don, enucl. d.cap. 13. in not. lit. L.
A Eftq; hic notandd,utriusq; emphyteufeos differentia jn eo con-
| filtere,quod civilisemphyteufis ad certum tempus conftituta ad
quoscamque hzredes; Ecclefialtica tantum ad defcendentes:
| in perpetuum conflituta civilisad haredes quoscumgque : Eccle-
' fialtica vero ad defcendentes, Novell. s5. cap. 2. ¢ Nov. 120.¢. 6.5,
| Borch.d.cap.3, nu,14, & [eqq. Obltare quidem videtur Nov, 7. cep,

2.€xquo textu innuitur, quod emphyteufis ecclefiaftica non.
' poflitconcediin perperuum. Verumobftaculumhocremove-

- revidetur Trentacing. d.refol. zunum. 3, & jeq,

v,

Canfacefficiens est vel remota, vel propin-
qua. Remota juris emphytentics efficiens
canflaest jus civile. (a) Propingua est agrs
vel pradif emphyteutics dominus. (b)

' B - (a)De
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(a) Dequefupta th. Ut C i (b) _Qm primip?m '_inicnn:l |
i ~ fituendojure emphyteutico locum babet,fepe 4.§.4d¢0, 3.101 , pro
B b dowmino preftatur, I:{,‘"f,d, Jocat. d Lt thi, re: domino. & d. 1, 2, *:éu.,ﬁ
dominus volueiit, ¢ ibt, ne autem ex bag canfia deminy facaltas 071a1k7e
2. 1h1 y coim dommini voluntate, Ttem .-:'fj-‘,:‘l’,_;;f.ﬂ’:fUHj&ﬁ“ﬂf};‘{fﬁ?,’;fi;h}"} ¢ 1h1, g’g;;.:;;,-g.-':'
1 smaime cotcedant, C.dejur. emphe: Quibusin iocisc%m N F*c de_s
1 emph}'teuﬁ materia (impliciter atque inf:'i-}l'imfte d?ﬁ't‘:?':ll‘ﬂm{?n-
tio fiat, & quisque etiam privatus {it dominus pradiorum iuo-
rum,eafanéin emphyteufin dare poterit, maxime cum iplo-
rumtransferendi dominium in alium poteftatem habeatﬂ, ut
®0 magisid, quod minuselt, velutijusem ph }-"F*‘:Ut'icu m, ﬂll-] con-
cedere queat, [, Noa debet, 21 Dude R. J, id quod etiam fentit Cu-
jac, inlib.21, Pauliad edi. pag. 334. 11 explicat. [.24. D, derei vind, &
Donell alleg.ap.i3.  Sedis,cui inzerdictum elt rerum fuarum.
adminiftratione,emphyteufinin ijs conftituere nequit, [, ult, C,
de reb.alien. non alienand. Hincelt, quéd minor 25. annis fines
confenfu curatoris fui flipulanti emphyteufin promittendo ef-
ficaciter non obligetur, /,1. C deaudt. praft. & l, Neg, 7.C.a¢ contras
hend. & committ. fipul, ubi dicitur, ablentiam curatoris ftipula-
| tioni pro adultéhabitxn_ec quidquam noccre, Ergo a contra-
! rio {enfuinfertur, quad. ftipulatio, ablente curatore, contran
LL I adultum fa&a, minime valeat, videlicet fiminer ﬂ:pula.nd:} pro-
E miferit, Conferl. 4,1 Etiam.13. & t.tit. C.depred. & al. reb.min,
L ‘ Qﬁrze decret. non alien. Bocer, alleg. difp. 14, 1h. 9. N_ﬂmqu%d ?utt'm'
T minor 25, annis fine confenfu curatoris & judicis decretO pra-
I' dium aliquod in emphyteufin'accipere poflic ¥ Neg. Harppr. id
d.§. Adeo, num.yig, Quia contractus emphytcu{ws locationi-
conduétioni,itememptioni - venditionl proxime accedit 4, .
Aded, Atquitalescontractusminor fine confenfu curatoris cen-
trahete nequit, L 3. Code in iutegr. veftitut. minor,  Adl. Va_lafcus
de 3.E. d.guaft. 36mum. 5. €6 quod minor hoc pacto nihil alienat;
guin imo adquirit pmiﬁsj&rem {uam meliorem facit,licet con-
fcquenter adpenfionem obligetur,  AnVafallus fendum abigs
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domini-confenfu in emphyteufin dare poffie? Neg. quia omnis
alienatio feudieft prohibita , per ex,preﬂhm textam jaris feuda-
lis, tit, 9.8§. Donare, r‘*qu_:sz entm duostat tit,52. i:rzp.vmc. w?j; Hortatu
1A, (it 5 5o IBPYINe, v, Habito ergo confiliolib.2.Fend .Conceflio v, in
emphyteufineftalienatio, Novel. 7. cap. 1. §. Aliénatio autem. Duar.
de feud.cap, 12. num. §. Boreh. de feud. cap. 8. num. 37. Vult, lzh, 1. de

feud.cape10.84m, 47, Ruding. lib. 2. controver(, feud. vap, 49, Bocer.

A, difp, 14 th, 14.
VI.

Resquain emphytenfin dantur [(unt agri
velpradia.

L 1. ¢ raby. tit, D, Si ager vettig, d.§.4ded, 3.ibs de predys. & 1bi, 18
predium, ¢rc, ddo2.abi, inpredys emphyteaticarys, C,de}. E. Hinc
inferturw, huic juri tantummodo inrebusimmobilibus,non
etiam in mobilibus locum efle: quia illis, non his quogue
finis hujusjuris competits, qud derenonnihil fupra thef.
5 lit. F. Obrecht, alleg, difp. 36 th. 46. & feq.  Czterum dubitatur,
utriim pradia rufticatantum, non ctiam urbana in emphyteu-
findentur? Neg- nen folim propter L Sz finttais, §.26. D. de
damn. infect. neque enim frequens eft {tipulatio damni infecti in
xdibus rutticis, qux feré non contiguz efle fofent zdificijs vici-
norum :verim etiam propter Nov.7.cap, 3.8 .Scire, 2.bi, preaia aut
domos, Nov.120.cap.1. & Auth, Si quas ruinas.C.deSS, Ecclef. Accs dit
quod in LTutor, 16, Sault,D.depignor act, indefinite pradium ve.
&igale nominatur, Aft vocabulo prazdijurbanum quoquess
pradiaum continetur, L roana. 198.D.,de V.8. Valalc, de F.E. queft,
12, num. 1. Zoannet. rer. quotid. cap. 59. num.. Obrecht. d. difp. thef,
49.€7 [eqq. Do, Hillig. in Donell, Enucl. d.lior. 9. cap., 13, in notdit F,
Contrad. Donell.d.cap.13.Bocer. d. difp. 14.th.4°li.D.

VL.
Conflituitur emphytenfis teflameto€s’paciio-
nib, Teflameto ,velntificus reftatar leget pra-

Q.




IIIIII

1 diti , eavidelicet lege,ut apud eum emphytes

e ﬂ 1 féos fure exfiftat certain [ingulos annos confls-
L tuta penfione. (2) Pactionibus, i dere tnem-
U phytenfin dandainter emphytentam €5°doms -
|l num conventt 5 ut emphytentapradinm fru-
L g endum acciperet , idg, excoleret 5 €5° dowmino

O ERA qwol‘dﬂﬂkf cevian /0/@6?5! pé’ﬂﬁbﬂft’m. (b)

ey (a) Quodnonredacranficadlegatarium,fed tum demum,
'8 | cum dixerit,{ibilegatumac penfionem placere, ne alidsinvitus
IR ebligetur, arg. . 6.1 prinis Dy deadquir, vel amitt. bér. Donell. 4,
A % ¥ cap.13. Obrecht,in alles. difp. 36.te[b.58.¢ feqq Bocer.d. difp. 14,
| Q-er, g5.cam. feqq. (b) dd.D. Siagervedtig.d.l.1.C.b,r.¢ d.5.Adeos
Sl “Vernum hic inveftigare placety an fitde fubftantia contractus
R emphyteutici , ur ultra penfionem aliquid folvatur pro ingrei-
_ {u? Neg. quia nullélege 1d cautum reperitur, quod tamen abf
B que vitio 4 Juftiniano & Zenone allegatisinlocis omillam dor
fuiflet, Valalc, d.triqu. 10.n, 1, Coraladid.l.im.11. k. tit, Fachin,
lth.13, contr.c. 72. Dillent, vide apud Valafc.d.ioc. Infuper & pra-
{criptio non malé hlicreferri poteft, qua emphyteufis adquiri”
tur, velutifi quisut emphyteutarem immebilem per 30, vel 40,
apnos poflederit, & certam atg; uniformem pénfionem quot-
annic {olverit, Wefenb.inpar.d.1. Si ag.vectio. an.z. Clar,d. §. Em-
phyteufis, qu.7.Bronch.cent. 1.4l 8. Quod tamen cum ilio mo-
deramine accipiendum, fi de ritulo locationis ab initio non.
conftiterit_ , Conflit, Elect. Sax. 40. part. 2. Berlich. part. 2, conclufe
pract. 48, Treutl, dip.2g..th.ii. lit. B. vol. 1,

11X,
Emphytenfeosfints alius et a parte domi-
niy alius a parte emphyteutsa. oA partedo-

mini estyut agri snewlts ac fleriles per cultn-
;A




vam meliorentur. (2) eA parteemphytents
est, ut is pradinm emphytenticum pofidere,
eoq uti-frui €5 adfuospofieros quog, sdtrans-
ferrepofsit. (b)

(a) Quod & 1plam nomen indicat, Wefenb. allzg, Leco.
| ldeoque fi predium emphyteuticum non melius & cultius, {ed
deterius reddatut, ex ¢o emphyteuta expelli potefi; cum contra
legem contractiisagat, d, Nov. 120. cap. §. & Auth. Qui rem. C.de
S8, Ecelef. Clar. d.S.Emphytenfis.qu26. Sicutiqueque conductor,
qui malé inre cenduda verfatur, ejici poteft,l,3 C.de locat.Sym-
mach. lib. 4, Epifl. 69, qui dere commodius infr. th. zlt.lit, B,

(b) d.L.1.§.1.D.Siag. veciig. Obrecht., alleg. difp.36,ths 148
1 X,

Effecins bujus contracius eit altio, qua vo-
éatur condictio exlege. (a) eAlif propriamos
altionem [cilicet emphytenticariam inde pro.
fici[ci jurimagts confonum effeexiflimant. (b)

(a) Imperatoris failicet Zenonis, quiillum contractum
introduxit Donell, g, comments 1.7, Sichard. adrubr.d.tst. Ce de T
E,nti.47. Welenb d.loc, Valafc. de 7. B, qus 6. nu.§, Treutl.d, difp,
20.th. alt l:t. Govola. (b) Sicut enim emtio parit actionem.s
emti, locatio locati, commodatum comrhodati, pignus pigno-
ratitiam; ita & hic contraus producit a&ionem emphyteuti-
eariam, Bact. inl. un. D.decondict, ex lege Oldend. claf. 5. de aciione
emphyreut.in princip. Mynfing.ad d.§, Aded nu. 6, Bocer. d.difp, 145
rh.39. lit, C, BroncH, cent. 1. n-n'ﬁ. contr. 4ff. 43, Sunt etiam, qué
autumant, adtionem pralcriptis verbis dari¢ tumquia contra=
&um inaominatom efle dicunt: ex contractuveroinnominate

#onalia quam pra:fcriptis verbis acio nafcitur, l, 3. D. ae prefe,
- B 3 'P_Wbﬂf:f
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yerb. . Tam etiam quia olim dubitatum fuit , Utruw hiccomn-
tra@usefletlocatio - condu@io, an emtio - venditio, d. § Adco.
1aft.delocat.  Atveroquotiensde (pecie & nomine alicujus con-

rractus dubitatur, totiens adtio prafcriptis verbisdatur. Verum
fententia hzctolerarinon potett; propterea qued it contra-
&us nominatus, icuti patetex th, 2, /it.B. Et quanquam olim

dubitatum fuerit, utrpim emphyteufis efiet locatio, an vendis
tio;tamen dubitatio ifta hodie perZenonis conftitutionem {ub-

lataeft,ita ut propriam habeat naturam, neque ad locationem,
neq; 2d vendittoneminclinantem . d.8§.4des. & . .C.de . E.Obi-

Q. terquafi hicindagandum: fiemphyteuta fuegit ulera dimidium

julta xtimationis deceptus, an locum habeat remedium, /. 2. C.
derefcind.vend, AdE quia contractusrecéns inventi fequuntar
formam illerum , quibus maxime funt {imiles. At vero con-
eractus emphyteuticus {imiliselt locationt, 1n qua hujusmodi
remedium Jocum haber_. Confequenter etiam /n emphyteull
excrcetur. Oldend. d.clafs.dead.emphyt, Dn, Prafidifp.3. ad 1. 2. Gs

de refcind.vendit.thag. Fachin, 2, contri22.
X.

Porro quemadmodum omne daminum i

re emphytentica contingens, ad emphytentam

tranfits (2) ita€s’ omne commodnm €5 ai-

gmentum edmdem [equitny. ( b)

(a) Patis emphyteuticis deficientibus, de naturd hujus
eontradtuseft, ut totiusreiinterigus ad dominum {eu conceden-
tem, particuiare vero damnum ad emphyteutam feu pofleflo-
rem pertineat, 4.§.4ded. &d.l, i.ibig, Coral. n.15.C, de 7, E:Bronch,
cent.1.4f.84, Eftque huic confequens, ut, quamvis pars rei em.
phyteuticz fine culpa voffefloris fortean chalmate,velalio quo-
dam cafu pereat,aut ob magnam fterilitatem, inundationem.,
aut belli calamitatem inutilisreddatur, nihil de penfione velca-
‘pone remittatur, cum penfio emphyteutica non zftimationis
reihabita ratione,{ed potius inrecognitioné dominij ejus pra-
' ftetur,




Emraf.n.

fetur. Corafad 4.1 1aua8 Natta conf.49.&194.Corb.intraf¥.dejuts
eriph. cap.is, ampliataz.& amply8.14.8,9.13.15.16.18.19. ¢» 20, Fach.1,
consr.89.quod inlocatione quidé affolet fieri, L Licer.8,C. deloc. &
conduct Harppr.ad d,§.ades, z2.0n.525. cum fegz.nifiperpetua effet in-

¥ - H

. 17 | 1?|J 'n..nr : ~ g -,.-H- & Il Ser , bt 5 14 .
undatio, vel belli calamitas, Heig.ad [«pe 7.8/ 4deo 129, (b) Arg.

yy £

[.20.D.4.R, 7. Hincemergitqualiio ventuatione haud tndigna: .
Utrim thefaurusin fundo EL’I‘}?}.}LE"{EH“C{} inventus ad emphy- Q
fetitam, an vero addominum pmprimat%f; pertinedt? Lum dO-
mind & emphytentd eum elle dividendum cenfec, propter S.
Tbt’ff!ffrefﬁ.:;.O,,E"I:Jﬂi.fff 7er, dﬁi‘.{;ﬁ & l.7.§ ‘a’é‘ﬁ'ﬁ;‘&?’ff?}!. 12, {_',‘.J?:::'fff‘.?;z;—: tr Vo=
Jafc.de F.E.qu.15.n1.1. Bocet, i tract. de vegal, €4p.3, s 181, (> (eqq.,
Idem quoque {tataitur deiny ntionc thefauri in pradio feudas
l, Ayrer. part.1 proceff.hiff.c,10.0b{6.Bocer.d.loc.Gilken.aa d.§.10¢s
29.Hacppr.ad eundem S.n.17.C [eqq. Difl Dd.communiter.

Ucrim ad dominijadquificionem théfauri invent neceflarias
fitadprehenfio, an vero folus adfpectus {ufhiciat? Prius adfir-
matar pet 1.3,§.3.in fin. D.de acquir.poff. Bocer d.cap.3.8. 191, Sic et-

iam Ariftoteleslib.i,Rbetor.cap.s.inter videre & invenire thefaus

fum diftinguit,

tz ufusfru@usad emphyteutam {pectet ¥ Dubitari quidem pote-
rit, eoquodad ofufru@uarium illius ufusfruGtus non pertinet,
1.9.6.4.D.de nfufr. Commuuitamé fuffragio adhrmativa {ententia
acceptata eft,vid. Tib, Deciany Refponf. #23.num.
Borch.cap.s.defeud.nu,13.Valalc.qi6m. 3.6 [eqq. Atq; hxe {enten-
tia defendenda videtur tum arg. tit.4.§. Si qus demanfo. lib.1. Fouds
tum etiam arg.d relatis,quia particulare dapinum ad emphyteu-

tam pertiner, proinde & hocincrementum, per d.1.10.Da¢ R.Te

 Juriemphytentico adfinia funt 1. jus em-
fionis, (3) 2. conduciionss ,(b)3.jus [uperjicia-
rinm, (<) 4.jus libellarinm, (4) 5. jus precarse,
(¢) 6. jus fendale,(t) €5 7. jus cenfiticn
rurfusd, ab eo differunt,

An infulz juxta fundum emphyteuticumna-

-‘1-
f

X1,

§2. € aliquet [eqds

;s (8)
(3) Pro=

g
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fa) Prolixitatisvitandzcanfsd de pracipuisfaltem & po-
tioribushic difpicere luber. Olim fiquidem emphyteufin em-
tionis (peciem efle quidam adfrmarunt; propterea quod prz.-
dium ia perpetuum plerumque alienetur, &jus quoddam (imi-
le dominio (quod vulgoutile appellatur))transfertur , & poffe(-
fori aio inremtribuatur, /. 2.tbig, glof & Dd. D.Siag, vectig.pet,
Verum hic contradus abemptione prorfus difcernitur&diftin.
guitur. I. ReipeCturei,quzin costra&um venit. Resenrm in
emptionem venit non folum mobilis, fed & immobilis: 1n em-
phyteufinresimmobilis tantam, uti fupra rh. 2.l F. cftenfum
eft. Inemptioneitemreiiplius, quzvenditur, domininm, &
quidemvernm ac plenum a venditore transfertur inemptorem,
Li1,§.2. ¢ | Servis 20. §.1 D, action, empt.  In cmphyteuﬁ Vero
non tamres, quam rei ufus, ejusque dominium dumraxat quali
in emphyteutam transmittitur,l. L.junitA glof,D, St ag. vectig, 1l
Ratione pretij, quodinemptione confiltere debet.., folam-
modo in pecunid numerata, § 2. Infl. deempt, & vepdir, atin em-
phyteuf: penfio nd praciscin pecunid numerata conftitui potis
eft, [upr, th,2.lit, 1. 11, in emptionezitimatar res ipla,qua
venditur preciotin emphyteufrnecres, nec nfusrel 2ftimaturo
penfioneilla, qua quotannisfolvicar,, {ed penfioiftaipnreco-
gnitionem directi dominij praftatur, quod fuprath. 2, H.deliba-
tum. (b) Juscondudionisjuriemphyteunice adfine el L,
quiaut condudtio fitad tempus,velin perpetuum, 1, Vaam. 10. C,
delocar. ¢ cond.ita’& emphytenfis, Il, Quia ex utroquejure,
annua penfio folvitur domino. Viciflim autema fe invicem di-
flinguustar, I Quoniam jus emphyteuticum qual domi-
nium emphyteuta prabet, L. Peffeffores 12. C.de fund. patrim, atjus
condu&tionisnon item., Coral, ad d. [, 1.n4m. 4, Cod, hog tit,
I, jJusemphyteuticum ided conltituicur, ut pradium melius &

cultiusreddatur, Sed juslocationis & conductionis{ublege &

conditione meliorationis non conftituitur, /. 19.§. Stinquilinus
s.D.locat, 111, Emphytentz propter {terilitatem penfio non
remictitur, l, z.circe fin. C.de 7. E« Valafc. qu. 27.nu, 23. & [eqq. Al
condué&ori propter fterilitatem penfio remittirur, . § C. de loc,
¢ sond,




¢ cond.c, Propter [Tertlitatem.;.ext cod, Corbul, dejur, emphyts cap.14,
{m{a!. os.mum, 6. Menoch, de recup. pq[’: vemed. 10, nEM.O8, quod &z
in ihfe. pracedents ateigi.. (c) 1, Quia urramque tribuit jus
inrefeu pradio, d.l.i. §,1.D, Siag. vectsg. & L1.§ ¢. Quia auntem.6,D.
de fuperfic. 1I. Quia propter utrumque jus domino aliquid
penditur: propterius {uperficiariam merces, quz {peciali no-
mine {alarium dicitar, J, 5. D. Quipotier. in pign, at propter jus
emphyteuticum penfio, quaxalids hunc_upatur vectigal ,d,l.1. &
l 2. D. St ag. vectig, quandoque canon dJ, 3. verf. Necefitatem. C, de
% E. aiiquando reditus 4, §. Adee, 3, Sed rurfum differunt, ' Is
quoniam [uperficiarius tantommoddjus habet in fuperficie,,
dl.1.D.defuperpc. emphyteuta autem in univerfo {uo pradio,
dl.2.CdeF.E. 1l Superficiarius rem fibi adquirit ratione fu-
perficici in conducto folo fumtibus fais pofitz, 1, 2, D, de fupesfic,
atemphyteutajus emphyteuticum fibi adquirit re{petu melio-
rationum,d.l 3. Vult.ad d.§.4deo.;. num.o Dn_,__ Fomﬁan_, inprelelt,
adtit, D.fiagerveitigal.per. Valalc. d,7.8.qu, 33, (d) Jas libella=
rium & emphyteuticom L. conveniunt, quia utrumque non
confituitur,nififcripturainterveniente, Hotom. in Lexic.feud. in
verb. libellarsus, Bocer,d.difpas.th. 903, 1I.- De utmquejur'e certa
peafio quotannis {olvitur, 2, F.9, §. Denare.Cujac. lib. 1. F. tit. 2.
Sed rucfus differunt, I, quiaemphyteufis non folet renocari
non mutato poficllore; libellaria renovatur ftaris cerrisdue
temporibus, etiam non mutato pofleflore ; datd certd pecunia.
IL. Inemphytenltnonelt opus,utabinitio certa pecuniz fum-
ma precij nomine interveniat, verumin contra&u libellario
opus efferefertur a Cujac.ad, d, ¢it, 5.in fin, Vult, 24 4.§.4ded. nu.
10. Confer Clar. 4. fent, Emphytenfqrinpr. QuoadeffeGumvers
interlibellum & emphyteufin nullam efle diferentiam conten-

dit Valafc. qu, 35, (e) Jus precariz in eo juri emphyteutico

adfine eft, quod I Inttroquedere immobili dumtaxatagitur.

Il quodinutroque etiam ret immobilis ufusfrudusin alterum

transfertyr, Rurfusautemdiftant, I, quiainerophyteufi fit

meliorationis promiflio, non etiam in contradtu precariz,  IIL

quiain precaria fic pactum renavationis de certo temporein.

G tempus,
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| s¥ger. Hie temporis diuturnitaté cone
¢radtus memoria pereat, Coral, a4 rabr. CodeF. EcBlt 17, in €M
phyteufivero nenitem. Plura de contractu precari® videantur
ﬂpildC‘Ll]&'LL!{J,!.,EJEMJ.:J’..!‘.)'.&H.OE(}ET!-. s bex. feudan verh precarids
(f) Congruuntl.inco, quodlicut empunytel s nonell pradium,
fedjusin pradio;ita foudum propri€ non eft pradium, {edjus
certum pradio impofitum, s F.23.in fin 1, Ut ager vecti alis vel |
emphyteuaticus fine caufsd a proprietane emphyteutz eriptne- |
quit, dum praftet vectigal,d L.1.51 ager vectigal, rdol. 1, Cob. 1, (1¢
@uoq; pradinmfeudale e caufsdvafatloa domino adimi noa
potelt, 2.F.32 S.bx eadem lege. 111.Sicuti agri ve@tigalis leu cm-
phyteuntici dominium retinet prcpricrarius, d.1.1.D,Stager vedisg,
jta tenior predijfendalis, 2.F-8. §-4lfy IV, Quemadmedum eie k.
phyteuta ine domint confenfu in pradio emp

tempus, tapsr.Creay. fin. de

hyt. (epvitutemo _}

conltituere poteft, Clar.in fupra aileg.S Emphyteunfis-qu-21s Borchs
d.ca.z.nu.23-Harrp.ad d-S.Adeo. nit- 348+ Gc & vafallus pradio feu-
gdali, inlci6 domino, {ervitaté realé imponere poteﬂ:,z.Fu‘a’.J.S.&-
Rei autem. W efenb. de feud- capur, nnm.7. Borch, de foud-cap.8. ks
9. Duar.cap-12enum. ' .Rofenth. in comment. fend- cap. 9, memor.i.
at sonclufoiinu.1.€r [eqq- Sed rurfum in multis diftant, ut viderc elk
e apud Borch: in dwap-3-nil- 44 ubiiz7-differentiasadfignavit. Kit-
tershuf. lib-pareit.feudal. capr2.q-2.&Obrecht.dudifp36. th 203, &
feqq-(g) Jus cenfiticum & emphyteuticum 1nter {e conveniunt
1. quiz in utroque modica cenfioin recognitionem dominii a re-
cipiente praftatur. Ii.quia ntramgs [in natura eft perpetuuma,
& ad quoscumque weredes vel {uccelfores tranficorinm, 11k
Inurroque pagticulare damnum fpa&at ad cenfuarium vel em-
phyteuram, totius rei peremtioad dominum, vid.Card.Molin.
ad confised-Parif-part.2. §.73-num.21-ub] plures adfinitates receniet,
Difcrepant v. 1. quia emphyteuta (olvit canonem; cenfuarius
noncanonem.fed cenfum,quz differunt: nam cen{us ex re no-
firi. canonverdexrealiena datur,glof«m cap. confhitatus.de relige
domib. M i:noch-3.p3'1fjr&;¢:ﬁ:.mé.?:.l. Sonsb,intrs a’cfmd. part.2. 1ncip. &
definitionc [eu defiriptions feudi,nunt.32.posl princ, verf,idem emphytents,

3L Emphy3cuta, fi peg tricanium canonem non folvit, tmph)é !
SHLn G- . : ' A
tous .




- eonf.s.n.9.4biyin dubio ensm poflidens.

teuli privatur ,*qui dereinfrainth 2..0it ¢ Cenluarius sutem,
nonitem, Mynling.cenr.3.05{.65. nu-5. Everhard- is rop.in logo ab
empbreenfiad cenfum sn.g.ver(.fecunds differunt Cov - lib.z- var,refol co
z.verfwmonita sdem efficere. V' alatcide . £.9,32.1.50.{ed folummodo ad
praftationemintereflelocsd peena tenecur JureSax,cenfuariuas,fi
debito tempere ceafum non {oleerit, etiam non punitur amif-
fione bonorum ceafiticorum, verum locd peenz duplum ejus
cenfustenctur praftare pofteradic, &ita per fingulos dies mul-
tiplicatnr cenfus, donec cum {olverit, per rext. expref {n {anbdy.
lib, 1.are. s verf. SIBer aber feine inG g vecheer Reit niche gibe/
Dan, Mollern corsin.ad conftit, Six, part. 2. conft, 8, Zobel. part.
2.diff s puma1.2.3.¢ 16, Cgreriim hanc peenam dupli hodié in
rercis Saxonicisin defuetudinem abijfle , & cenfuarium ob non
{olateq: cenfum ad deaug felvendam, & locd pacnz ad prafa-
tionem iaterelled tempore morz teneri, teftatur Mateh,Coler,
decif, 24.n1.4.0 fequ.part.i.quod etiam probatur ex conftit, Ele?,
S2x.39.0ub. pn.part.2. 111, In bonisemphyteunticis utile dumta-
zat dominium transferturin emphyteutam,diredto pencs do-
minom manente: Inbonis autem cenfiticis tam utile quam.

direCtum domintum in cenfuarium transtertur, 4. conflit, Eled,

39dnprinc. Covarr b, 3,parrefol. d,cap, 7. n.1, Valafc. d. queft, 32.

4. 27. Frider. Mart. de jure cenfciap1. 8. 78 & [eq. Everh., in top
duloc. 3t.num. 2. Rauchb.part. 2.q.22.mum. 16. & [eq. Berlich. part 2.,
concl. 47, nain.zooum,[2qq. ubi plares notavit differentias. Utrim _,
in dubio bona cenfeantur emphyteutica,anvero cenfitica., ? Q_
Polt. adf.quoniam in dubio {emperid, quod minimum e, {e-
quimur ., L Semper, 34. D.de R, 7. & contractum in dubio ita inter-
pretaridebemus, quo facilitis resad fuam naturam redeat.  Si
futemin dubio bona pro cenfiticis accipimus,quoad recipien-
tem, illnd'quod minimum eft,{fequimur, & res facilins ad fuam
naturamrevertitur: nam {i aliter diceremus, recipiens nimis
gravaretur , & folum dominium utile abfque directo acciperet,
diconff,Sax, 29,ver(, So viel nun befrifft. Covarr. d.cap.z. na, i circa

med. Fach.lib.1.confi’ 0. nu 11.Berlick.d-coneluf,4.7.0. 18. &feqq.Difl,
Mynfing.cent. 3.06f- 65-n.7.¢ feq.Valafc.d.g.52 n.35.Matth,Coler,
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* Catersim Jisvi buic contraria ﬁmr 4lid,Gis-
bus hoc jus conflitus pro, shetur : alia quibis
jam conflitutumiollitur fen amill 11r .

X, l?

Conftitur /,?C’C]fé_vf‘“’ﬁu.! etur. 181t qutals
fevs in prads j.z-sz c:}’f;pb"'*ﬂui 3 mz?j’félzﬁ!t,
non it pradif dominus.” (2) 2. Siin re miooss

onflituatur. (D) -

(2} E mnmn.;ﬁn concedentem feu conftituentemn eporteé

effe pradijdominum ¢abalioenim quam domino emphy eufts
non recte conflituirar, fupem,w S Adeo. 3.1nft.deloc, cum nemao
ph!s]m;s ad alium transferre pofiit; quam luie habeat./, Nemo
54 D aeR. _j b) I‘i"‘ipl }!tELfH".leC mOt’thOﬂ[M[ﬂanH POL-

fe,dictum eiiul,,ramrb 2.lit Fe o th, 6.
X1V,

Zm vero f@ﬂ/’:Mf i aniittitnr vel ex per-
forra conflituentis y f1 15 fust dowstrinis ad e
pus:(a) vel ex perfona accipientis, videlicet
proprer infignem det eriorationem ves emphy-
teutics (o) ué:,.::ﬁ ses non [olntum , (€)oo 4-

’

[;{?}g{;;f ;;;_;—rf-f:f;; fp;f/sjj Iy, enleos, f}”ﬁ?%f&jﬁ ito pi’Oiﬂl?ﬁ 05

J
ﬁ”fﬁ m.: (d)vel exre 'F"*ﬂaf NIFMIY Ui VL ein-
}f’ff"‘“" f-;WC'.::Z? hh’?i/’*”‘f{i}" a0\ /ﬂ;"f/fanfvma
F1one;

Ay, e i R —
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trone, f:: ad tempus velad cevtam generalio-

neia empoytenfis conflitutafuit. (t) ! f

: : e : I b il } N _-:..r
(a) E.G.{thzresremlegatam pendente.conditione,dedit 1R T
; i 4
;

inemphyteulin,arg, .31 D.de pignorib, Donell. g.comms.i5, Obrecht,
didifp.36.thef282.5 [eq. (b) Nov.izo.cap.8.& Auth. Quirens. C. de SS.
Ecclef, Thoming
B30T 7. L".é"c.;.z;;.zg,nzm.z.Obrecht atleg. d{@ thef.285. & [eqq. Bo= |
cer, d.difp. 14.thef. §4. ¢lafc1, (b) Spacid trieanijin emph) teuft

civili, biennij in ecclefiaftica, d,l. 2. C.de F. E, Novell. 7.cap, 3.8.5¢- i

yeanters, & d. Nov. 129, ¢,8.¢. Potuit, ult.deloc.ocond.Conft. Elect.Sax.
28,part, 2, Necemphyteutzeft exfpeitandum, duma domino
pradijinterpellatus fuerit: iquidém némigem oportet conven-
tionem véladmonitidnem ex{pectare, fed unumquemque de-
cet ulero {efe offéere; & debitum {pentanea voluntate perfolve-
re,d.l.2.C.4d.1,

12.Cod. de contrahenda (s committenda [tipulatione. An. celeri fa-

tisfattione mora purgetur? Adﬁlm. Sarndien. lih. 3. [els tnterpr. Q. -
Mynfng cent,3. obf. 95. 1

¢ap. 5. Corbul, datr.cap zj.lz:rwt 2. B2
Geedd.inl.12.§.: Jum;n;,dc Vis. ¢in rr;sz de contri&rcomzmtt. Fipul,

ca.r.concli7aMoller.ad rf”.rmjt 38.p.2.m.9, & feqq.per d.ca Parﬂzr.,! 91,8,
Sequitur3.l. 137.8 Item qui infulam.3. D.de V. O, Neg.| Borch,
R.cap.;.nu.32. Sichacd. ad d.l zmnm.20.Cr [eq. Covar.d.lib.3. vefol. cap,
17.01,4,

LG ;}, ¥.23.C. derecept qif.t:w(m;.u"‘ﬂ. Clar.d.§ Eminf}}ff“f‘f qii.§: Bt 15.
d ﬂlh"ll’tli‘ltﬁl'Eﬁm”“‘” canonicam, &'ea:“ quzelljur
lis, 11 rfn.nq.w Jurefolegmum,icum feq. & Heig, add,§, Adce

ni.59.2 [eq.inter xquitatem atque jus (tri¢tum, Num dﬂ"}.‘l‘ yteu- Q.
ta, qui canonem emphyteuticum (e fcluturum jurejurzuco pro-
mifit, cadatjureiuo, ﬁuno dumtaxat annoin foluzione cefla«
verit? Adf. Zoannet, nrmnqrwnd. Cap.7.4 G Trentacing, dultor.3,
refo!,4.n.31.4rg.0.Si quus. 41.C.de transack. Bechich, pari.2.. a,umé 7.5 <o *
Neg Clar.d.q.8.nu.2.Borch,d,c.3.n. 21, Fachin, 3, contyov. 16, rats

tﬂ,quxa juramentum fequitur naturam concraétis, Dn. Hillig,

(S C1V]-

d*(j r2.04,72s Aur, Corbul.dejur, ‘F‘[)b}”f' €A« 4 ;;i'f |

Namquedies mtcrpellat pro homine, [ Magnain.
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Dn_. Prafesis tratt. dewniora ca, ult, un.$. Fachin. i.centr, 98, o
per n’.?,?Lz& atie12: Code contr rcomm. fFp.d Trajectitic.23,D.de O. ¢ 4, | e
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Y, in Donel. enucl 1ib. 0. cap.1s.inmot. lit, F.. Emphytenita ceflans 11,
¥ aliqua parte carnienis, an nihilominus tota cmphy:cdﬁ privari

p@ﬂic?ﬁdﬁquialblitam peniidnem {olvere tenetur, &. 1. 2 Ca
b.r. &nihil a&um videtur, dum aliquid addendam fupereft.i.

pen. C. dehis quib.ut ind. ber.auf. Corbul. de jur.emph. cap. 14, #ampl.

42.Crd.cap 15, ampl, su1.8.Sichard, ad d.l. 2, 0. 4, C. d.t. Leonin.ad
rubr. C.eod.nu.s Berlich. d.concluf 46,08, Quid fi ex pluribus

Q. bzredibusunus penfionem non folvat, amitténtne cateri quog;

b

totam emphyteulin? Adfirmativam communi Dd. calculd efle
receptam adferic Clarus d.q.8..13. quatn fequitur Sichard. 44 d,
l,2.8.7. Quia particularts {olutio ad evitationem poenz non {uf-
ficit [.Inex[scutione. §5°§ Proparte 4.D.de 7.0.Corbul. d.ca. i5.qu.7.
Qudd fiipfe anteceflor ;& primus emphyteuta partem {olums,
modé canonis folviflet, nihilominus tota emphyteufi privare-
tur, prout in quaftione pracedenti adfirmavimus. Idemergo
in ejus quogue hzredibus dicendum erit, ciim ex interventu h-
redum conditio obligationis non immutetur , [, Stipulationum.
2.§.Ex hir,2,D.de V,0 Berlich. d.concluf 46.13,28.C [¢44. Verum ab
hacfententia difcidinm facinnt Oldend. claf.5.deaét emphy num.7.
Mynfing’ d.cent.3.0bf.66.Fachin.d.Licontrig.per Fraudati8.§.Sed
fi unus 1.D.de publ.¢> veétig, | Sancimaus 22. C.de pen.c. Quefivit, de bu

Q/,-;zmﬁmné maj.part. An dominus emphyteutam obnonf{elutums

canonem proprid auctoritate expellere queat/ Neg.arg . 31.§.7,
D.de pignorib. | 3. Coeod L Exfiat. 13. D, quod wict. cauf.l, Nullus. C. de
Fude. |. Non ¢ft fingulis. 176.D. de. R. T 4. confl. Elect.Sax. 28.part-2.
Oldendorp. d.claf s.pag.(mibt) 771, ¢ feq, Coler. de procef]. exfecut,
pars.i,cap.5,mum.23.Sichard ad dl.2.nu15. Lag, part.q. meth.F,Cs c4.
47.n4.3,Mynling. d.cent.3. ob(.65. Fachin.d.libi.i, cont. g5. Etli enim
iplojure caderet emphytcuﬁ,ngnindc tamen inferendom, do-
mino licitum efle propria anctoritateejicere emphytewta.Buf.ad
dd.z,nu.2.D.§tagervedg. Do Prafes difp Inﬁ.w.rb.:;. Dn.Hillig.n
Penell. Enucl.d.lih.g.c.15.in not lit G add.Zang.im tract de except.parte
2. cap,26.14,277. ubi docet hanc privationem non cenfiftere in.
f2&o efle.fed in potentia fieri, domino volente,&.l.2.v. Sin auterss
C.hit,Nov.7.c4p.3.§.5cre. Difl, Cotbul.de §-E.d.ca.15.4mpl.45.Donels
guomim,is. Vafg.part.ziconty Jibg.c,64mu.4.Berch.de feud.d,c.3.n.24.

(d) Quod
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(d) Quodinvenditiane juris exoloratiell propterd.]. ult .C.de ¥
E.Anindonattone quoque 1d procedat in difquifitiocnem voca.-

' tur? Adf. fencentiam defendendam adripiant Sarmient. d. (ib. 3.

féfr:?.z'mga-pr.f.-fp. 2.n.3.cum [eqq.Heig ad £.§.Af;f-fﬁ.:;;,f.44. ¢ [eq. Fach.
lib,7.confre,97 . lih 6.¢1,08.07 lib.10. ¢4.68.0n, Hillig1i D‘om!,. Engcle
d.lib. g.cap. 14. Philip, Matth. ad [ 21, num, 12. s6m 3.{eqq, D, de Rf.
Hunn, li‘f’ﬁifiﬁﬁ”f- iy, [Pe7eldTe2.4 4124 Qyia verba d'.:'.:;ir.g?nfrallla._:
fuat : generaliter quippe Emphyteutam fine conicniu domini
jus emphyteuticam transferre vetant; five igituv per donatia-
nem, five peralium quendam modum emphyteuta illud transs
feratin alivm:cranslatio enim nifi pace domini fafta (it, rata
nonerit, €6 quidem minus, quod d'omim_ intf:rc& {cire, quemi
deincepshabiturusfitemphyteutam, an videlicet folﬁ'cudg Cq
noniidoneus,velalidsnon ingratus fit futurns, Negantiums
parteis fequuntnr Corbul, 4¢ F.E. tap.14.9.7.84: 7.C lmzfr.ﬁg. IR IP
item limit.12.1.2.¢¢3.Corafl ad d.lult.vg.C.otL. Borch.{ape duti 3.4,
+2. Bronch, cent, 1,4ff. §o. quoniam verba 4. Lalt. f.lf: vc?dumne .
de fimili quantitate offerendd, de quinquagefima precij laqutn’u
¢4, donationiadaprari accommodarive nequeunt Nec praters
eavendere prohibitus. cenfetur vetims‘donarc L ulr. C.de preda
decurion. prafertim verd in prepolito, cum noaﬁeadem fit dm:xa-*
tionis, qua venditionis caulsas ﬁquidgm vendendo, non cjus
cuivendimus, fed precij& pecuniz rationem habcgmus. Dorm-
tiones enim plerumquefiunt ob (ingularem adfc&mncmiatque
sitecita,l.s.l, Aquilins.27. D.de denat.l.g.D.pro foc.que non xque PO[:.'
funt1n dominum cadere.Ne autem hac ratienidommuﬁs dehfdi
pefﬁt,donatarius(quircipoﬂ_tlﬁ:'mcm propria au&or}tate ifl-
gredi nequit, (ed abipfo domino 111trodu;_cgmus e_ﬂ,d.l.ﬁn:vcrf;
pecefitaten)dominum requireré debet, ut (e inveftiat: tumques
dominus novum emphyteuram, qui forfan {olvendo non eft,

QL

aur alioqui parum idoneus, nonintroducere, & aperte recufa-

resaut {i dignum judicarit, fub certa penfione recipere poterit.
Quo cafu cogetur donatarius feu novus emphyteuta doming
przftare quinquage{imam partem (quam laudemium vocant.
Dd.)precij vel zftimationis pro admiilionts bcneﬁcm.guac vc_rbg
haud dubic¢ donationem quoque comprehendunt; cum & hae
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inre eadem it donationis, athE- vendltmmb ratio. Cerafius 4.1,

Sed utra opiniofit D....h._.mlcnda , vlnmag 1pfa dabit.

Num CEn‘.Fh}rif’tlLa pmdwm emphyteuticum {ine confen{u de-
- minieppignorare quest, nonminoris eft indaginis? Adf. per L.
Lex vectigalzn, D.aeniner, Cum enim pignus maneat in bonis de-
bitorisobligantis, /. :"‘fg?mm C.de pignorat, act, haut dicitur em-
piwt'utawivm:éidiﬂém ltranstulifle jus funm, Clar. d. §, Em-
;’*-;'.m‘”r,:m.zb Jotal. ad d.1finm.1e.C.btit, Corbul,'alleg. cap.14.lim.
33 Valale. i prax.part &reollat.inter bered.6.6.1.28,8 [eq. Beér. dec.
L,.{_“-....Llrt’ ;-11:.Sr:..im1ent. Ish,3.fel-tnierpr.cap.z,n.20. (e¢) Namg;
mutata fesma rei, res ipla perijle inteliigitury L 5.5, fin. D. quib.
#10d, w’:ﬁ"jf pel #1{us amnitt ] zg §.1.D,d. V.8, Obrecht, 4. difp.36.th. 401,
& e, (F) Deonell.d.lib.g.cap.15. Nam urtempore finito, ita

& generatione | m:a,i}riam quogq; emphyteufin finiri nul-
lum dubium eft. Clﬁr A4.§.Empbytesfis.g.28. me2, cumn
feq. Obrecht.alleg.difp,th.405.Cfeq, Bocer.
d,m__g 144 thy 74.8° 7 9.

M}‘_’j .ﬁ"_“

POﬁU.CUITL
3¢ Falfum eft illud Bedini 4. 2. de Repub.

cap. 1, aflerentis, nullam dart mixtam Rem-
Pu01lCdLm.

Mova 7 Otw 3@’2054.
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SANCT A ADSPIRANTE TRIADE,
Decreso & ancloritates

Magmﬁm atq; Amphfémn J.Cto-

rum Ordinis in{lJuftri Salana,

. PRESIDE
Ampliffimo , Sp:ﬁatﬁmo, & Cmﬁ:/ttjf me Vire,

DOMINICO ARUMAEO,

J-U. D, Profeffore Publico, &inclyte Faculta-

tis Juridicz p. t. Decano, nec non Curis provins
cialis & Scabinatus Adfeflore dignifsimo &c,

Pre[ummainutrog, Fure grady acprivilegis ctmﬁ-
quends publice difquifitions (ubijcit

IOANNES AVENARIUS,

IV. ]Jd. O&obr,
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Y E.N ZE
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