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% Uamvisnon folurh vereribus, ve-
rum etiam novifsimé a multis,contraufuras
J‘ pluribus difputatum fit, tanquam omni jure
illicitas, ut nonimmeritd quis dubitet, an de-
inceps proufurisverbafacere expediat : Nos
tamen cum Baldo dicere malumus,expedire
multos inveniri moderatos feeneratores 5 ne muldi fame
pereant: & quod Tuftinianus,dum certam modum ufuris
fua Jege ftatuir,non modo non peccaverit, fed rem etiam
optimam & utilifsimam fecerit. ’
Bald.in L.1.c.defumm. Trinit. & inC. 1. de jurejur. &
confil. a53.4ib, 1. Coler. de procefs. exec. part. 1. ¢. 10.5. 59,
cum [cqq. Molin. de ufur. n.530. Borch. eod. troc.1.m. 17.
& feqq. Donell..c. 2. Adrian..Gylmann. Jom. 2. part. 2.
woro, Camer. Imper. 26 1. 151,
d1.

De ufurisigitur primo loco occurrit hzc quaftio cele.
bris, & de apicibus jurisuna: Anhomini Chriftianobona &
illzfa confcientia, ufuras accipere permiffum fir ¢ & mor-
dentes ufurasillicite hommewm Chriftianum ‘exigere afferi-
mus-confiderantes mordentesufuras, velex parte debitoris,
vel ex partecreditoris +A1lius, cum is pauper & inops eft , ut !
ob cgeftaté, ufvras praftare nequeat: & cuive! tota potius ]
{ors rclinqncnda,/fpcrandllci; (it ADEO : Hujusveio, quans
dois plusjufto &cum debitoris, licet divitis;damno, ufura-
rum nomine acCifit.

Exod. 22. v.25. Lev-2s.v. i attennatos fuerit frater tuus
& feqq. Dewteis, v.fi wnus de fiatribus ;& cap. 23.v. non
4 2 fenera-

e




Janeraverss Frov,28. v.8. Ecr:ffﬁ:[f. 20, . perde pecuniam
& [eq. D, Tacobus Andreas i bex Abfertignng des Gsepen-
bevichts 3u Regenfpurg. P48 5:05,85, T in concione prims
de nfuris. 1IL

Quodfiejufmodi mordentes ufiirz non fuerint, bona
confcientia & non illicicé ab homine etiam Chriftiano eas
exigipofle, {alvo & illefo aliorum judicio; Affero.

Exod. 22. Proverb. 28, v. qui coacervart divitizs. Marth.
7. v.omnia exge. Levity 25 v, 34,8 feqq. Donell, de ufs-

i 2 ¢. 2, Carol. Molin. eod.tva%nm. 10.0 fe99. & in Confuet.
Parifienf. §. 1.gl. f. 0. 61-Colerus de proce(f: excent. part.
2.cap. 10.0- 4.0. G (99, & n. 55. Petrus Fridevas Minda
nus lib, 2. de mandat, judic, cap. 72,0, 7.7 Io. “Pe/.He{g.
lib. 2. gueft.n.10.51.& 105, Diffentit Gregarizs Tholofanus
iiz Syntag.j ris ;mzv./:b.ﬁ.z 2.cap.3

j Je99sde tfuris Henn, Goden confitio
| g1:7 s, 5

j“ }“;/)0:”;/‘ Uu;dg. 4 I;/f Z
f feld. incap.;.de 1

i eod, n.v. Ferrarier

caria n. s

. 2.

“lib. 2.cap:1-nu. 8. &
109.1. 73. 6’“ﬁqq¢,/ﬂ_
s Zech. eod.c, 2. Binf-

soec. inparatit; D
bl gy
ta libelli de aitione )

<r

pothes

furas prohiber; quidam ne-

ones ('1d quad videntur ) us
] : ordentibus tantum u-

| : {uris quuumm' (b} : “

(a) Carol Moliness de ufuvii guaft. 2 nu.8 4. & quafl, 7.

#.515. & £18. Petveyg Heicins lif, 2. quaft, illufty. gﬂuﬂ 2

8.733.07 LG, Fw‘mr:'mf n form, libelli de aFione hypothe-

carian. 4.8 feq.

o . 4 .
(6] - Dototit, exctvade ufurs ¢
guoniammulei dills

ap. 1. & 2. eod, in 6. capit
Yinit. 47. cap. goniam & /9. caufa 4.
e/} Dl Pitiiis Piss il frn ; 7
944’ 4. Dif]. Petvos Binsfeldius in CAP. 3extra de ufuris

= gy 3 s s 5
gualt.1- diphonf. Villag.cod. cap. 6. Gregor, Tholofan. tr.
denfurislib, z. Ay l.u 8. & ﬁgg. :

vod AlilE




Vis
Sedan juri naturali repugnet ufurarum exa&io, quaris
tur £ nosquod fine aleerius injuria propriz utilitati fervire:
conceflum eft; nec naturz repugnat; de non merdentibus-
ufuris id negamus »(a) & jure itidem-civ. Iuftinianco, ufuras
improbari imprudeater quofdam fcribere, fubjicimus ; cum
Juftinianus, dum certum modum ufusis {ua lege ftatuic(ut
difputatione fequenti dicetur }-non modo sion peccaverits
{ed rem etiam optimam & wiliflimam fecerit. (5)
(@) 2. Covinth. 8.v.13. Ecclefiaftici z9.v. recupera prosi-
mum. Argt. |, nam hoc. 14, 1. 65. D, condiit.indeb,l. 1. ¢
idens ajunt 11.D. agua & aquapluviaarcenda-l-3 §2. D.
de vivs. L. prefes.6. Cod.de fervit. & aqua. Molineus de us
[uris n. 530. Donellocap.2, eod. Borcholt. cap.r eod. nu. 17e
Colerus de procef. executivis parte 1.¢. 10.n.68, Bald. tefte
Colerg d, cap.10. n: 17. ufuras non tantum jure natsirali (:
gentinmpermiffas effe ait s fed etiam optandum ut multi e[«
fent moa’um!U%mmfcrw-D{[men.Gédm d.Confel. 109.
n.067.Q [eqq. Covarr. lib. 2. variay. vefolut. cap- 1. nui. .
Clarus f . ufrav. [ciendum. Alphonf; Villag. d. iy. cap.3-
Lelivs Zech. eod. cap. 2.
(b) t.1.D.& C. de ufuris. Novell. 32, 7 2. 121. 130. 138 1605
Borcholt. de ufuyiscap, 1. n- 28. VVefenb.inparatit. de u=
[urds 0.8 Alphon|-a Neapolss de ufuris quaft.7.n.12-dleiat.
inc.1.extradeafficio ordinarij n. 78, Coler, de;rocej.’e;ye-
Cutivispart. 1. cap.10.1.:40.C 59. Petrus Ferrarien[d. loc.
att. 5- & [eq. Diff. Greg. Tholofan, lib.2. cap.3.n. 3- denfti-
wis. Godend. confil. 109.%. 79, & feq. Clarus & Covar. d.
locis. Bartolusin .1.Cod. de fumma Trinit. na, 5. & ibid
Iafon. n. 27. VI 3
Quidergos nunquidnoviffimisimperij placitis ufurx funt
damunata & prohibitz 2propter modum inij{dem ufuris pre-
{criptum quo minus mordentes exiftant, non putamussya)
B3 ~aul




& ‘proptered quod novalege fpecialiter definitum non cft,
id veterum legum conftitutionumg; regulisrelitum cenfe-

ri deberi, concludimus. (4)

(a) wide des Reichs Abfchicde venwucherlichen conzra-
SFen, de anno 1500, 1539, 1548, 1577+ & ordinat. provine.
Sas. tit-von LOuches vnd contracten. Col. deprocef]. exe-
cutivis. part.1. cap. 19-n. 65, Petrus Friderus - Mindanus
lib. 2. de mandat. judic. cap.73. n. 3. Zanger. tr. de except.

part. 3.tap. 25. nh. 23. Dif. Petrus Binsfeldins adcap. 3.
extra deufurss quaft.z. Per. Heig lib.2.qu.1-n-159- & feq.
() /. ﬁncimw 27.C. deteftam.Nov. 20.cap. . I. precipi-
wius 32 in f- C. deappellat. Andreas Gail. lib. 1,05/ 91.Co-
vafiusinl.19. D. devitunupt.n. 7 4. Baldus & Dd. in .24
Cod. denoxalib. ait. Borcholt de pact. cap. 5. n.63.

VIL

Unde apparet; quarations quave utilitate addudii, quida
in dubium vocent . num ex principum permiflione, vel Pa-
pzdifpenfatione, ufura,quas nos legitimas dicimus, fieripof-
fintlicitz permittive s eafdemd; itidem-exercentes jufte poe~
niseximantur () cum {uperflunm fic: precibus hoc poftula-
re> quod jamJege permiffum eft - Imperatorizq; majeftatis
videatur prazvenire liberalitas poftulanda (b)) & maleficium
non fit quod icezt. 1¢) '

{a) Gregovivs Tholofanus lib. 2. de ufurs; c.8-Alphonf Vil-
lag. 3 Neapolis denfurss quaft. 9, 10,8 14- Conrad. in tr.de
contractib. rrait. z. quafl. 27. concluf: 1. Lel. Zechws de u-
Juriscap. 2.inf.

(b) 1, unica v, ne ulterius Dei beneficinm Cod. de thefanris
lib. 10.1. 1. Cod. de jure liberor. l.wiles 6. §. decem 1.D. de
rejudicata.l,que [4a conditione 8. §. de hoc §. D- de con-
ditionib.inftitut. Donell. 1. comm. 9, Schraderw adl. ad-
monendi 3:.n-82.ff. dejurcjur.
(c) L. Gracchus 4. Cod. adl. Iuliam de adulterijs cap. dein=
de;-voquodenmitadift. 26.1. 15, §. 12- D. de edilitio edi-
cto




&o, .11 f. fin. D- ad L.1ul. de adult. 1.1.Cod. de his qui ves
. 2tat. impetr. Baldu in I decuviones in f- Cod. ex quibs
caufis infam. irrogatur. Borcholt de gradib.p. s 4. & trat,
de ufurss cap. 1. n- 20.

X,

Definimus autem ufuram acceflionem, incrementum
five additamentum (4) debitz quantitatis, h. €. rerum quz
pondere numero & menfura cenftant (4), non fpecici (o od
hujusulum creditori 4 debitore praftandam : ita ab ufu di=
&am (d).. !

(a) I frumenti 1. I. cum non 16.1. oleo 23. L. ut nallo.28. C.
de ufurss.. L, Lucins 24. inpr. f- depof. Facit Rulr.vit. D-
ufuris, ubs-Duaven. . 1.in pr. & Cujac.in paratit. Donells
cap. 1. de ufurss. & ibi lohann. Borcholt.n--27. [q.
(b)) 250020, 15. Cod. de ufurus.L. 1. §. 1. & palfim eods
#it, nam res omnes. numero:pendere menfuraye cone
ftantesquantitaris appellatione continentur, L1g .7
[f-ad 1. Falcid.l.2.f.ult. junita bideos. D- deeoquodcera
10 loco. | ambisiofa 4.5.1 D: dé Decretds ab ordine fac.Bor-
chult. cap. 1. de ufur.n. -6, Molineus in 2. parte Labyrinthi
de divid. & individ. flipulatione, Cujac. 1. obf. 37. Goed.
ad L. g.n.:5.ffd.V.S. Hermann. Vult Uib. 1. difcept. 10,
Diff.Zaf-ad L. 2 inpr.ffidereb. cred. ns. 27 @ lib. 1. fine.
gul.refponf.c.r.n. 2. : :
(c) Cum corporiiive fpeciei quantitas opponatur dL
1. § & omne D adl. Falcid.l.plane 34. § fed finon corpus
D.delegat.1.l.fucui § o D. de folutsanibus,non obftante
l.proauro 25.C. de ufurs. L3, 8 fin. L. cum quidam.17.§
ult. D.de ufurs | fipro.mutua 8. Cod. [ cerium. petaturs
w1de Donell.c. . de ufurisn.s: Borcholt .eod. n. 27 & [eqqe
Carolum Molsn, de ufuris quaft.85:n..001. Adrx’an.Gu'mum
Gom. °. par... voro: cam. Imp:vot. 26m.07.8 &
() l.deancta 58. § cum awsear D. ad Senat usconfultums
‘Zrcﬁcﬂg
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Drebell.l. [ocium d0.D.profocio. Duaren.tv.de ifarss p. 1333,
Donell. d. cap. 1. in prin. & Borcholt.ibid. n, z1. slphon.
Uillag. cap. 1. de ufuris nj.iy-Petrus Binsfeld. eod: tr.in

Rub. notab. 3. IX: 3
Hzc lecundam ICros induasdifpefcitar {pecies: unam ;

quz fenusdicitur s aleéram quz gencris nomen retinet & Y-
furain [pecie appellatur,

Rubr. D. &7 Cod.de #furis & Rubr. D, & C. de nautico fa-

zore. Cujac. in paratit. d. t. Molinaews de ufurssin pron. 4

Duar. cap. 1. Borcholt. cap. . n. 1. Hottom. de ufuris paz.

2. 5. C/fj:’xc‘ iR paratit. C. defentent, que pro o qma’ in-

Zevest X5 /

* Eft autem feenusadditatmentd ad quantitatemmutuoda-
tama tempore contrausex convencione inlucrum credi-
toris debit (4) hacd; vel proprium & naugicunyeft, quando
Pro pecuniatrajeftitia : fivé eadem: fivemercesel compara-
tzreportentir (4). Credicori aliquiddatur ulera fortem s ra-
tione recepti periculi & affecurationis s virtace cujus,tene=
tur navigantem indemnem fervare in omnem eventum for.
1M, notrex calpa vehentis provenientem (2) ita e fi pe-
vniapereat,mutuans & non ' mutuatario damnum immi.
neac. (4) | :
(%) Cajac inpararir.C de tfuris & adl- lefla 40.D: deve. P
bus cved, column. 2. Pl eis 1. L. R.Coqg. 1. 8. chﬂ
Borcholt. de 1furis cp. 2. 1. 4. Hottom. eod. t7.pag.7.Du-
are £2, de sfuvss cap. 1,

e 251 o de oblige & diF A 1. wli Gothofred,
ore. L, debitor. 13.D. de megotijs geffis,
o3z info D de eo grod. certoloco,
0. 104 Donell. de sy wris p.;z.on.y. &
yer i D Ao on Binsfeld. in cap. fin, °

i

A U1t pag. vio

padesio,
A 4 e ¥ 34 N 5 o pre n ¥ ) 2 B ed
{ r) b LAIR PYOPOtias 3, Cide i;;z!c/!fcljifl;‘g?? € b ftent certo f.

9 %




S 4 D.commodati.Sebafl. Medices tr.de fortuit.cafth. pars.

2.quaft.r.n.) 5. Mynfing. Heig. & Dd.ad § 1.Inflit.de oblig.

gue ex quafi contraitn defcendunt. Barrol. & Dd. ind. l.

_ cum proponas. Binsfeld, ad cap. final.extrade ufuris quaff,

§ vinfi - (d) ' l1i.3.Cde nauticofenove.l.3.D eod. Duar.
ad tit.eod.c.1.Hoteom.de afuris pag. 202.Conyardus de cone
tract.quafl'zg.conclufione 1. Molin.de ufnris quafl.3. nu.9:.
Didacus Covarruvias lib.3. variar.vefolut.cap.2.n. 5.

X 1.

Velimproprium & terreftre; quod datur creditori ratio-
ne periculiin {erecepti; quando pecunia aut merces transs
ferantarin terraperloca periculofa®& prazdonibusinfeRa,
(#) Leges autem permittentes & concedentes feequs hoc,
neutro predidorum in cafu re &éleGas& intelle@as;effe re-
vocatas vel corre@as, per jus Canonicum yredtius defendi

ofie, ophmmur, (6) ; :
(a) L. pevicali pretinm's. D, de nantico fanore &ibi Bald.
& ad Rubt'C. de Naur.frenore. Cujac. in paratit. Cod. eod.
Borch.de nfurisc 2. n. 11 Donell eod. tr, pag.34 Vault. 1.1,
R. cap.44.n.04. Binsfeld.cfin.extra de ufuris quaft.1. con-
cluf 3-Molin, de ufuris quafl. 5.n.92. : e
(b) e.Naviganti fin-extradedfinsis Lel. Zech. tr. de ufuris
cap-6.:#.1.8 feqq. Alphonfus Uillag.cod.tr.quafl. 26 Gregor.
Tholof lib:2.de uf. c.5.n.8. Binsfeld.d.cap.fin.quaft.1.concl.
3.0 contva fortiffimeé pugnarve videtur Sotus l10.6.de 1.& 1.
gzt 4 WL 2.inpr. & quafl.7-art, ult. propé finém Molin.

i d.quaft.n.g5. Dif Hoftienfls in fumimatit-denfurss § an a-

‘ liguo cafu-inv.in trajeclitia antem pecinia. Salicetus in s
Auth. adhac. columna ;. Cod. de nfuris.

XI1L

Quemadmodum nec pa&um i mércatore cumtertio a-
liquo, nullum laborem aut operam impendente, fed peri-
culimytantum fulCipiente, codemyure improbari putamus <
fed frequentiffimiin civitatibus Marinisefle DJ: teftantur &

: B ut

1
i
1

.
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ut G pecunia vel aliz merces falve pervenerine adesstum
portum;is habeat quandam fummam in pramivm fufcept
periculi: velfi perieriat teneatir emendare damnum («)ica
tamen ut tertius non nifi alterum emillem, i femiffes, vel
: trientem, fibeflales ufuras ftipulari poterat, ufurarum nomi-
g nsaccipiat (b).
(3) Covarruv.lib.;varviar.vefolur. Cap.2-1. £ V. Lentio G~ _
ducitur. Domin. Sotus 1ib. 6. de 1.5 I quaft. 7. artic.unico i
v column. 1.ubi dicit, ¢ talis contraitus tam Theologis quam
E Lurifperitss probatus fit, Petr. Bénsfeld.in cap.navigants fi-
| nalisextra.de uﬂqug‘f[i.:-com/u[:.Alp/y.fljz'/!;g. 4. Neap..

guafl.20 concluf 3. vsprobatar & tertio prafesis. conclufios

Lelivs Zech.de ufur.cap.on.3.

(6) leoszofonv.in trajectitijs Cod.de ufur.Carol,Mo-

lip.de ufur.quafl.2.0.95.5 feqq. ,

X11L
Quamyis etiamconferens operas finita focietate, parti-

ticeps nonfiat {ortis{eu capitalis (), redte tamen. hic etiam
i fulcipiens periculum-affecurationis, cum exponente pecuz i
| niam pacifcitgr, ut_habeat. aliguam juftam partem lucriiin
L pramium fufceptipesiculi. (5)
(). S.deillaz.Anfiit.de farietate.licum duob.s2.§ 2.0.f6

e

T

e

B e

| incoeunda D.profocio. Andr.Gail lih. 2. prait.obfer. 24.n.6.

Andr.Fachin.lib. 2-controv.94. Menoch.de arbitrar.judicit:
quaftionib,cafu.125:n,; Sichard,adkir.. Cod.profocio nn. 4- '
PLetr. Binsfeld.in c.navigantiy extra de sfur. quafly 7. con- :

¢luf.8-Diff. Didac.Covarr.ib. 3. variar.vefolut.c.2.n.2.
(b) Doawsiss. Sothus lib.6.de 1.@‘1.6}!/.«/?.5. art. 2, columpn,
‘ i 3:Petr,Binsfeld.in d, cap. naviganti, extrade ufur.quaf,
ke r 8.concluf.6.¢7 [eq. Ealins Zech.de wfur.cap.z.n. 7, Didac..
] Covarr. d.lib.;vvariarum refolut.cap,z..
: XLY..

- Bluram in {pecie accepram defininus. accefonem:ad.
quantitatem ex quacuag;caula (4) cujus canfz Gonfiruentes
; < {unt:




funtyvel conventio vel mora b)r conventioillaufiras pro-
ducens, vel pactum eft vel ftipulatio. Ex paftoufurz deben-
turin bonz fidei judicijst tam dire&is quam contrarijs,mode
idin‘continenti adjeQum fuerit(¢) fecus i exintervallo (4).
(8) ~ L.cumguidani17.§.4.1.mora 32. D. devfuris, | leta
20.D.deveb.creditisd.curabit. . fractus.- 13- Cod. de action.”
empri-l. 78. 6. 1.D. delegat. 2. Alphonfus Uillag. 2 Neapo-
distr.de ufuris quafl.1.Borcholt. eod. tv. cap, 2. 0.-4.Carolus
Molin.de sfurss in pr.n.g, 10, 11, & 15.
() 3.8 4.Cdenfurnl.2.Cdepofitif.i7.Clocati.
(c) d.l. 2.8 4:C od. de ufurs lingtio.s. Cod.de pactssinter
emtorem & venditorem. |- jurss gentinm 7. quin imo D.
depaitisl.bene fidei.15.Ceod.l,quinegocia.z2.9'1. D-man=
dati.l.241:26.§.1.D. depofiti. Panlus lib; 2. fentent 111 14.
g.1.Borchalt.de ufiiris cap.3:n.4.0 [e44.C tr.de pacis cap.
wlt.n. 49 Donell.ad diu; & adl.1;5.D.devverbor.obligat.
n. 12 Hottom.de ufurss pag. 12¢ feq. Duaren.eod.cap.2.
(d) perd.Ljurisgentinm 7. §.2.v.igiturnude. D, de pa~
&idlegemao-cum proponas.Cod-eod. . 5. Cod. denfuris.
SPaulus lib.2.(entent t1ta14.9. 1.ubi Cujac. Diff Fore. Dial.
& Connan.g.comm.iin.z-Alciat.ad. 1 2o, j deV.S.
XV. :
‘Exftipulatione ufurx debentur in omnibus, tam bonz
fidei, quam ftei@! juris judiciis /a), modo intra cancellos le-
gum {e(e contineant, modusds earum certus fuerit adjeftus

°

(6). Re@eigiur & abfueufurz labe,yenditorab emtore u-
furasfibi dariftipulatur, ntdonec preciumerei venditz, puta
pradij-velalteriusrei fru@ifera, numeretur, aliquid annua-
tim pendat s faltem taxata quentitas verifimjliter & morali-
ter correfpondeat fraéibus perciprondis ab emgrore(s)s
quemadmodum & emptor,qui partem pretij folvit; re non-
dum fibi tradita, poteft petere totam,rem cum parte fru-
Quum ex €2 PErceptortim , ProTata pretj {otutii die folutio-

nisfa&tz. (1) B (a1




(a) . {.Titim Seampronio 24.D.depreferiptverli ). Cajus
11.1.8¢ia 12.D-de ufurss.l.1.).quamvis.3.C.eod.tit, Borcholt.
de Il_[/::?’l;’.c‘.z[ 3134V ultd LR .cap. g2.n.81,

(b). L quodinftipulatione 21.L.tutor 41,6 fin D.de ufnrs.
L,1.Cod.cod. L evs.qui26.C.d.zit. .26, 1. D. de condit?. in-
debiti.Sichard adl.q.Cod. de ufurss. Donell. eod. cap.-.

(c). Lufuras2.C.de ufaris.l.curabit.s, C. de aitionib. em-
ptiddulianus 1;. . exvendito. D.cod. Petrus Binsfeld cap.
incivitate 6. exirade ufurss quaft. 6. conclufCs. & feq. con-
cluf7,& 8. v. dubinm bice[fe poteft ¢ concluf 0. Fackin.
Zicontr31.Carol. Malin. de z,'j’f}rzéf quaft.rgn. s, Didacus
Covarr lib.3.variar.zefolut.cap.gn.z. Diffent, Lelins Ze-
chus denfuris c.12. n. 7. Francif: Marcus decif 91. Navar.
lib.;.confil.in ¢, de emptione venditione conjgl. 1.

(d) Lfin.g fin.D.de fundo dotali.Molin.de ufar.quaft.74.
n.ssr7:Bartolind.l Inlian. 3. D.de action. empti.f offerri-
Petrus Binsfeld-ind. cap, civitate d.extra de nfuy. guallis.
concluf 8.in pr.. XVI.

Quid in ftri&i juris judicijs obtineat ; non minus elegans
quamdifficiliseft dif{ceptatios & licet non defint, qui in ijs
ufurasd temporelitis conteftatzincipere currere probabili-
ter oftendant :communem:tamen nos,omnes {cilicer acce (=
fiones & fructusdrempore litis coreftatz quidem deberi fa)3
ufuras veronon pifiex flipulatione, an-tueri valeamus ; exe
periemur(5)..

(a)  bzdvideamuszs. g S altionem >, 8.15.D. de -

75 Lfi om0 8.D.derejudicata.arg. I, 1. g.25. & (¢4.D. de:

pofitil-quireflituere 58.D. de reivindicat.). 4. D. condic?.

eriticatial fed mibi videtur 3. §. in bac 2. D. commmadari. 1,

cun fundus 31.in pr.&ribi Gothofy. D.de reb.cred, Mynfing.

cent-6.0bfevv.so.n.5.Zafius ad tit fininm regundornmm. .

Bronch.cent 2.af].£6. '

() Lficum exiguam 4. Cod, d. condiit. ob catifam dat. |,
24.D.




24.D. de prafeript.vevb.l.1.l. griamte 5.1 pignorib.22.Cod.
denfur.l.i1.D.cod.l.idemd, 10.4- 4. D. mandaticl. Lucius
24.D-depofiti.Coler.de proce[ execut.part 1. cap. 10.nts. 28-
Rauchbar.part.2.illuftrqueft.26.91.21.Gadd.de consrah &)
commit flipulat.cap.8, conc/af.}'.@‘ Cap.H. conclaf.g.ny.120s
é*ﬁq:]w. Donells ad. tit. de ufur. cap.:. =
XVIL
Prater ftipulationemigiturin ftridi juris contra&ibus,
etiam perlitis conteftationem , uluras nobis incipere deberi
(s),icemd, per padumijidemincontinentiadjeftumyb) per-
peramquoidam nobis-obtrudere conari ptitamus s niftfru-
meutum; oletm vel hordeum mutno datum fit; (o) vel civi-
tas pecuniamcrediderits (@) aut argentarij (¢) vel pecunia fie
trajeQicia«{f)
(a) L1.Cod.decondiét.indebiti. L. quotiens quarta C.de
condit.ob turpem canfam ot 22 Do quain frandem re-
dit.alienatafunt ut reflituan.d./. 2.Cod.deufut-Titins 24.
D.de praferiptoverb. Cyjac. 14:05(022, & trall. 7-ad Affri=
caninl 3y.de nfufrncin.Gomez.ad § action.Inftit.de alti-
onib.in 18.Mynfing.ibidin.26. Sthneidvv.n.34- Dynusn. 5.
Bronchorfb.cent.z.aff.82.Donell.de ufturis c:3- Borchalt: eod-
n. 52 Driar-cap.a deufars. Gadd. de contvab. & commite.
[lipulat.capar: coneluf gin.1:1.8 [eq9: Diffens. Corafius.lib-
2.mifeell.7. 0 in f bone fidei Inflit.de action.n.g. ¥V Vefenb.
inparatir.des aris n.3.1afon in licam fundus 31.D.de relus
creditis. Forcat-parvs.2.de mova-n.;4..
(b) d.1Tusivgs 24:D.de prafeript verb.Lr.d.3.Cod. de ufn-
yisJ.10..4. D.mandat. Doncll.cap. 3- deafurisn. 3. & adl.
13.C.depaciss. Inlin Panlus lib- 2. fentent pit.14-4.1.Bor-
chals.de ufuris cap.3mad,infin.Cajacitr. 8. ad Affricanum.
in l.24.D.de prafeript.verb, Diff. Duar.cap.2:de ufurss &'
adl.40.D [icertumpetatur. Hotrom.illuftr.quafi. 36. arr
re porf amnicab-; n.Fachin.2.controv.gg.
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) Lfrumenti.Cod.de wfuris wbi Gothofy.Tohan. ab Exes
#r.de pactis.n.; 9.4, Borcholt.de ufar.cap3.n.39. & tt.de pa=
ctes cap.z.divif-zun.31.
{2 »l.etiam.;o.D,uﬁ:n}. Duar.m_p.z. eod.pag. mibi. 993,
(€) .Nov.1zg. cap.4. Borcholt.cap.3. de ufurts n. 44. :
(f) ‘linquibusd. 7. D. de nauticofenore. vide de his ex
cepttionibus. Hottom. de nfurise. 3-pags20.Donell.c.3.p. 1o,
Borchols.d.cap.g.n. 39.cum.feqq. ’
' XIIX.

Sitamen eontingat, ut-ufurzin ftridi juris contradia
bus, pa&o promifle, fintfolutz, nec repeti, nec in fortem
computari poterunt (a), fervantar. quogs dcreditoré in ejuf=
modicontradibus nudo pado promiflz ufurz, per retentio-
nem pignoris, fi quod creditori datum fuerit (), nifiab ini-

tio pro minoribusufuris obligatum fic pignus, & poftea de-
bitor majoresu furasrepromiferit (o).
(a) Lquamvis 3.Cod.de ufurad.in bii 5. 1. Imperator. D,
de folutionib. Herman.lib ;. Epit.tit.z. inpr. Donell, cap. 3.
de ufuyi pag.u. Boreholt.cap.z.e0dn.; 8. Hottoman, ad d ],
3.Sichardus adl.4. Cod d.+.
(8) - L pervetentionem 4.1 f; #furas 21.9.pignoribus 23..C,
de ufuris.l.iz, f fin.D.de pigndfolutum ir.§.fiin fortem 3,
D. depignovaticia atione. Lg.in fin. D.denautico faenore.
Donell.cap. 3.de uluerss & Lohhan. Borcholt.eod.n.s 5.5 [eq9.
Sichard, ad d. 1. 4. n. 6.
() d.lperretentionem 4.ubi Iohann. Sichard. Donell. in
Launica.C ctiam ob Chirograph. pecunian pignis teness
Cljac, 5. obferv, 24. : :
: P Ik
Sed quid{i & debitore creditorifim
ditum, nulla fa&, mentione ejus,
furis datum intelligi debeat ;
pro_forte \tantum.obligccur ca

pliciter. pignus it trae
quod vel pro forte vel qa
vel didum quidem i, quod
A utroque.in cafu pro ufiiris

ctiam
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etizm obliBatuy putandum i€,ad Hoc nt ‘per retentionem
ejufdem nfure {oovari pofling & quamvis vacij varie in hac
perplexa quailione {fentiant: nobis tamen placct, utpriori
in cafl fortem & ufuras pignusrefpiciatfa), potteriori vera
* ponufuras fed (ortcm taptam: (4)-
(@) L.fi nece(favias § finDi de pignoraticia atione. Pa-
civs inlog.Cod.de ufirizn.i3 Diff glinl. 40 & 22.C. cod.
¢4) Lflutam.ng. fpinfortem 385 : In fortems duntaxas!
Delitlisvas D.de pignoratalt.l. per resentionem 4:ibi: Conz
wenit & i conventione padhrlizr.ibitonvenerat.l.2 2ibiy
cim bujufmodinulls pactointerpofito.Cde ufdrisiargum. i
quicquid. 29.DV O. Hottoman.adl.4,Cod. de nftir.& Ro-
bertuslib. rreceptlechcap.24.8 lib.r.animadvverf. cap. 26.:
& in notis ad mercat. eod cap.20.Diffént. Iohann. Borcholt
de ufaris capizon:40.Crjacas obf-28.15:0f 12, &rig.obf. 27,
XX : ‘

Tn hacctiam quaftione,in qua non conflare Gbi inyi-
cemIurifconfultos veteres, affirmat Francifcus Hottoman-
nus : dicimus *ex padto ufuras deberi, fi pecunia ea lege.fit’
depofita,ut rantundemreddatur (2). quas tamen qui accipit”
~privilegijs depofiti renunciafle : adeoque bonis cedente nu=
mulario, alijscreditosibus non prafetri, cenfetur, (b) ;non
gaudebitigitur privilegijs: quod nulla’compenfatioindepo-

4

{to admitritar (2}, quodinftrumentum depofiti paratam ha-
het executionem , adeogsnon poteft objici pecuniz non nus
meratz, five rei non data exceptio () & quodcondemna«
to depoﬁtar]o,non datur quadrimcﬂ:re tempus ad {olven-
dum judicatum (e).
(a) A Lucius 24:1.Publia 26.4 finliquintus.28.Dides
pofiti. UUefenbec.in paratit, depofitin. 5. Daaren. cap. 4.
cod» & cap. 2. de ufurss Francifcus Connanus. lib 2. com-
went, Uit Cilatshe 5o G go-
e Carolus

i




Carolus Molin.de ufuris quafl.86. nu. 620.8 feqq.Diffent.
Francifc.Hottom.lih.5.06( 10.8 tr. de ufuri cap. 2.
(6) Lfihominem 7.4.quotiens.2. D.depofiti.l.ffventri §.
in bonis.2.D. de privilegis creditor. Cayol. Molin. de ufur.
quafl.83.n.037. Nicol- Mooz trac?. depofiti column.ult.n.13.
Curt juniorinl.2inpr.colum.zin.15.D. de reb ereditss. Pes
trus Binsfeld.in cap fuper coextra de ufuris quaft.2.in fin.
(¢) . F.inbonafidei 30.inft.de actionib.l.¢. Cod.de rei vin-
dicat. Panlus lib.2 fentent 115 ibi Cujac. fin.inf. Cod'de
compenfat.l.fi.quis 11.C.depofiti.Sebajt .Medices tr.de com
penfat.part. 1.quaft. 30119, Petr.Heig- ad §.3. inflir. quib.
wod. recontrabitur oblig.n.; 1.8 ibid Mynfing, n. 13. Bor.
cholt.de ufur.cap.2.n.17Vult.d. g 30. n.9.
(d) Lincontract.14.§. fed guoniam. .C, denon numerats
pecuniadl.11.Cod. depofiti. Matthias Coler. tr.de procef§ib.
execut-part.3.cap.1.n.20.Kirchovins th.communinm opini-
onum lit.D.in verbo, depofitiinflrumentum. Emanuel Co-
[alizs1n Lfi ext Cantione, limitat.2.n.1.& fegy Codide nons
numeretapecunia. Petr. Heigid. n:31. DiffBaldusinl. pen<
ult. C. depofiti.
(e) Lfiqui 11.ibiilico C.depofitiV Formfius pract, obferv,
vit.23.n. 1 dlexander in l.debitoribn.10.de vejudicata. Pes.
Heig.add.f 3.Inflit.quib. {rzm’ -ye contrahituroblig.n. 49.
XXI1.
Praterquam autem quod hic ratione fuperiorum non
negamus: quando depofitum fitad numert V&l menfiram

hocexprefse vel tacité ado, ut depofizarius pecunia depo-

nentis utatur, & tantundemin genere non in {pecie reddere
fufficiat, depofitum efle nondefincre ; nec privilegia ejutdé
amittere (a) indagare etiam jubetin hanc ambigiofam & dif-
ficilem fecundum Molin. quaitionem, anfuperioribus ufu-
rarum caufis, pacto fcilicer & fipalationi, primo adjungi
quoque poffitacdebeatlonga ufirarum praftatiod an non

: ’ fatis




(atis fit fidebitor pluribus annisex palto ufurasindebitas
{olverit,ad id utin pofterum ctiam eas folvere obligetur 2 &
fane praftatione hac nenipfam obligationem (4) fed przt
fumtionem obligationis induci, atque ira onus probandi in
debitorem transferri, communiori Do&orum calculo eft
receptum. {7)

A, I. Lucius 241, die 25. § fin. I publia 26. 8 fin. L
facculum 29.9 fin.D. depofiti. Panormitan. in mp./.i'y‘ fine
columnfin. extra de precavio: Molin. de ufurss quaft. 83
.6 30,032, V. [ecunduys gradus & 0. 633 Petr. Heig. ad ¢
praterea G is3. 8.9- & 33. Inflit. quib. mod. re contrahie
turoblig. Moz. in ty. depofits lib. de [ubflantialib. depofiti

1 n. 8. & [eqq. Di[[- Francil. Hortomann- lib. 4. obf: 10, De.
cineinl. contractus 25. n.1g. D.deR.1.G" ad l.certi condie
&tio ¢ fin,D. deveb. creditis.

(b) operis;L. /8 de operis libert. 1. creditor 7. Cod. de #-
furis. | fin. Cod. ne uxor pro merito l. [icertss 28. Cod. de
pact. & ibi. Donell. & cap.s.de ufur. Bronchorf}.cent. 2.
nﬂ’ﬂ. 83. Paciss cent. 5. quefl. 42. Borcholt. c.3. de ufr.
n.56.Coral. 3. Mifeell. u'.Ferdin.%y’q-iﬂuﬂnqumﬂ.;o‘.n. I5.
(C) b 1-Cod. de fides commiff. I. litib. 10 Cod. de agricolis
& cenfitis lib. 11. Lqui [emiffes 13- D. de ufaris |. advesfus
s b.quamvis 8 C. cod. Carol-Molin. tr.de ufuris quaft. 1.
n.z00infin. o quwﬂ- 20.1, 205, & [eqq. Francifc. Balbwin
tr.de pmﬁription.part.z. fertic pm‘m prirzcz'pnli.r quaft.1e.
. 5. Borchold. de nfuris cap.3.n.56 De/f.varié Dd-quos vi-
dere lice? apud Molin. dict. lo. Gothofredumad L. 6. b.z.
¢ 1.28. Cdepaits Diff: Anson.Capycins. ind eciffon.(acri
concilii Neapolis-decif. 6.p. 640 1.3.

: XXI1I,

Deniquean {uperioribus ufurarum catfis annumera-
ietiam debeat teftatoris voluntas :fi cuicerta ab codem
quanticasJegetur,& quo ad praftesur,in fingulos annos cer-

. (® tum

{
{
{
|
!

:
,\
|




“tuoy dhiquid velud ufuras fufferic eelacor praftisi, an lega.
“tum valear? &'n ufurisha&ends deber valers, quatenus mos
dum probabilem’ ufurarum non excedic: non folum quan-
"doin poteftate eftlegararii (ortém dabicam petere & exige-
re(2) verum etiam quando in'ejufdern poteftate noneft for-
tem petere: fed in arbitrio haredis eft cam folvere , doned u- -

firas exfolvetic (4). '

() L300 fin. D.de annnis legatis & fideicommiff. Mo. ¥

fin. de ufisris quafl: 73.1.48°. & [eqq. dndreas Alciat. lib.
‘ ‘ 5. paradex.ezp. utt. “Panlys C, aftvenfisinl. 1. Cod. de [um-
e ma Trinitar, colimn. penul. Difs. rdreas Fachin.lib.s,
. controverfisram. 7z, Biisfeld. in cap fuper eo 4. exiva de

{il | ufuris guafl, siconcluf. 5.

Al (6) A5 6 fin. Molin. d quzft. 730,28 & feqq. Fa=
| chin. 6. conitov.2, Petr. Binsfeld. d. gusfl. 3. concluf 4.
: Greg. Tholof 16, 2. d. ufur. cap.12.n.8. lohan_Gerfon intr.
de contratl. column . antepenult. attent. 6. Dif5.Salicetus in
f tocumallegas.is,Cde ufar.Column.z. Lafoninl.;.C.de fum.
| WATrinitutn. 9.0 6o, Lalivs Zechus i ¢ ufts is Cap.2. n. 74
I i f: X X111,
i Benehicioigicur pradidarum cauforum perfon priva~
‘ tz, & corporaciviliafén univerfitates & collegia mutnando
! pectiniam;, ctiam quddd ufiras alios[ibi obligare poffint: -
! nec purandum, cmendacaseflc leges civiles, quzdicunt : Ci-
vitatss &' Refpubl pecunias,ad ufiuram mutuare pufle/a) &
qpincconverfo ilifs quo ad eafdem obligaripofsint; fub u-
lurismutun accipiendo, minuseft dabii squandoquidem &
Civitatesficivesvel civitatis confilium confentiant, murtui
dationere&e obligantur (4) itemqae i earom adminiftricoa
Tes mutuum accipians pecuniam, eamque in reipubl utiiica-
tefn creditor verfam effe probaverit (2) fi ut etiam fubditos
}er PCCUM.) t-f.:';lpoy'c
furasaccipere poilea

necefsitatis mag firatul mutgo’ data ut-
thrmanius (&),
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(), Ladverfus 5. Cdeafuris] fi bene 23: D. eod, I preff-
dss 54: D. de rebus credit Diff. Gregor.Tholsfan.lib. 3, de us
Jurs ¢, 4. 6.
(4) ~nihilintereft 15. D.ad [enatusconfilt.Maced. Jyci-
vitas 27.D. dereb., credit. ubi Donell.n. 3.. Zaf ny 2. Hart-
man Piflorius lib.1.guefl.3 7. Petr. Friderus Mindan, lib.
“2.4e mandat. judic.c. 62.n.8. :
() dilz7.D.derebcredubi Zafinsn.g Nov. 120.eap.64
g s.argt. L. fin. Cod. de vendit. ver. civil. lib-11, Harte
mann. Pillorius d, loco. Ul efenbec. part. 2, confil, 3. Colet: .
deprocef]. exccutivispart.2. cap, 3.1 342y 2
(d) Fr.mcif:.%viwdrc%;;;. Cacheranys decif 5. Vu/—
guinslib.1 illuftr. controv.cap.o.n.7:Petr. Binsfeld. in cap.
in civitiate extea de uluris quafl. 8, Petr. H ¢ig- illuftr. guaﬂ.
parts 2.quefl.r.ngq0,
"XXIV.

Ex moradebitoris debentur ufurzin bonz fidei. contra=
&ibus (a) quamvisautem legata & fideicommiffa bonz fidei
non fint: & flri&is negociis anpumerentur ¢ hac tamenin
caufa bonz fidei. judiciis comparari , -& ufurarum prez
ftationcm, ftatim polt moramadmittete, obiter hic notari
volumus (4) quamdefinimus folvendi vel accipiendi debiri
fruftratoriam dilationen : videlicet cum debitor non pra-
ftat debitum . vel cum credicor oblatum non accipit (<),

(aj Ly cum quidam 17,4 [ pupillo ;.0ﬁq. Lmarasz. §in
bonafidei 2. ff. de ufuris . Lucius24. l.die 27. § fin. ff
depofiti.l. quaro s 4. D.locatil, 2. L. prafes i7. .C, ead- 1. fo-
cium 60, D. pro focio. |, ufure 2. C. depofitil. 13.C. de u=
[wris Borcholt.cod, t7. cap.;.nui3.Gedd.ad I35 D.de V. S.n

% & feqq. -

(). inminorum Ciin quib. canfisinintegr.yeflit. l.3.in pr.

& § fin. lcum quidam 17.in fin. L ufure 34.D. de ufuris. 1.
8¢.0.87: 1.D. delegar. 2. Panluslib. ;. fen. cap. 8. inf-

sie i { Bovcholt.
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Bovcholt. cap.s. deufuris n.15. & [eqy. Donell. eod. cap.s-
Hoyttom.eod.pag.16. Diff Corafius.lib. 2. Mifeell. 7.
()1 3.8 fin L. [ciendum 17. D .de ufurss Linterdum 73. §
fin. D.de P.0O. Lfifoluturas. 1. 39. D.de folutionib. 1, illud
17 D de pevicnlo & commoda veivenditel. 37.D. manda-

" ¢i.Diff Forcatnl. tv. demova n.1. Fulgofius add.l.3z2-quimo.

ram dafiniri poffe negant.
XXV.

Et nonfolumlocum habetin dire&a,verumetiam con~
traria a@tione; velatifi ipfe tator vel aegociorum geftor, de
fua pecunia ex quaipfepoflet ufuras accipere,expendit : aut
aliasfub ufuris accipit ; quo zs alienum pupilli vel domini
ex{olyeret-

L. at quin. 19, §Gnon tantum 4. D. de negociss geftis- 1. & in
conivariazy. D.de ufurisl. obnegocium 18. Cod. de negoc.
gefts, Garzia tr.de expenfis.cap. zo.n, 16,0ldendorpius claff.
4. act.27. Schneiedvvin ad § actionum inflitut.de actio~
uih. tit. de attione contraria,

XXVI.

Hanc duplicem effe dicimus - unam quzin remeft, quz
vulgd Interpretibus extraordinaria & irregalaris dici con-
fuevit  alteram in perfonam quam regularem five ordinas
riamappellant. (s)Mora ex re fieri intelligitaripfo juredtem-
pore tardioris folurionis fine interpellatione (%) veluti fiem-
ptorex re fibi tradita pretiononda {oluto, fructus percepit:
X re enlim moram ip{um committere, & precium cum ufn-
ris,tardioris folutionis inferre teneri,verius eft: licer diver-
fum obtincat fi exre fibi tradita fructus nondum percepe-
rit. (¢) :

(4)  Molin. de ufur. qucft. 40.n. 3058 [eqq. Borcholt.cap:
3-denfurn.1g.cum feqq. Donell.cap. 1. de mora. Menoch,
lib. 2. de arbitrar.judic. que(tionib. cafn 2z0- Cujac. 13. ob-
Jerv.i15-Bartol. & Coftalims adl. 32- D. de uftris. Diff-Forca-
. tul de
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tul.de morapart. 1n.6. Robest. 2. animadver.17. Antonim
Faber 6.comject. 16. tripkicem moram facientes.
() by 1 lz23.dl 32. D. bt bcurabit 5. C. de action.
empe. b cum wers 26, f 1. D. de fidei commilf libersat. L.in
minorums. C. in quibus caufis in integramreftit. I ult. C.
de condict. ob turpem cauf-1. Titio &7.91.D. de legat.2. 1.3,
Sidem dicendum D. de adimend-veltransfer.legar Gadd.
adl 12. § 1.D.deV.S.n. 7.0 tv. de contrab & commit.[lis
pulat.cap.iin, 53.C feqq. Menoch.d. cafis 220.0.5- & [¢qq-
Ioann. Zang.tr. deexcep. p.3.c25.0.57.C feqq.
(C L ufure 2.Cdenfurss |, curabit 5..C. de all. empric
L Ialian. 13.4 ex vendito D.cod. . liberalitatis 16.4 fin. D
h.t. Mynfing. cen. .0l f-s6,Anton.Capycin in decifionsb.lib.
Concilii Neapolitani Decifion. . 183-n.0. Petr. Binsfeld.in
cap. in civitate extra de ufur. quef}. 6.concluf s v.prefen=
tems autem. Fachin.s. controv.31. Borchold. de ufur. cap- 3-
#. 29.Didac. Covarr.lib. 3 variar.vefilut.cap.4. iliat. 7.Ca-
gnolusind. L. curabit 5.n.26.Dif. Bald.énd.l. 2.C. de ufu-
745 & alii quos vide apud Binsfeld. & Fachinanm d.loco.
XXVIL
An antemufurarum praftationi propter moram non
folventis,eadem rationefit locus ; gnando venditornon trae
didit emptorirem liberam ut tenebatur, velfidejufforé evi-
&ionis nominend dederit ? quod affirmamus {a/an zquitati
& juri magis confentaneum fit, ut Tutores per negligen-
tiam vel contumaciam,pecuniam pupillarem non feenoran-
tes, necin emptionem pradiorum collocantes ¢x mora ufu-
ras praflare teneantur: & huic’ quaftion affirmativé
{ubfcribimus (4) nifi quo ad hanc pofteriorem pupillo ad vie
tz (uz (uftentationem aliunde facultates & reditus {ufficien-
tes [uppetant : nam tunc forté fatiserit,fi pecuniam pupilli
diligenter repofitam turcres cuftodierint.. (¢
(a3 4L Tulianus § exvendito D. de adtion. empti. Co-

warr. lib, 3. vaviar.refolut. cap. g illat. 12, Andr. Fachin,
: ey lib,
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li. 2. contr.31.Cagnolus. inl.cuypabit 5.C.de aclion empt.y.
30. Difl Afflict. decif z0.ad ..

(b) L minorannis 25, cui fideicommifl. - D.de minor, v i«
ginti quing, annis. argt.( in bona fidei Inflit. ‘!f action, I.
ttaautem 5 inpr.l.tutor qui, reperiorinm 7. § fi poff depo.
Jitionem 3. & §uftive 11.]. frtutoris L ob fenusso.l. quine-
gadiationem s9. pupillo D.de adminiflyat & periculo tut.
Log.ccumfeq. Lrutores 24.Cod. cod: Montan. dejure tutor.
& curator. quaft. o n.151.¢ n. ros5:Rebuflinl. pecunic dp-
pellation. & inl. uftre pecunizin fin. D. d.V.S. Mo_!iﬁ. de
ufur.queft.76.n.588. Diff Petr. Binsfeld. in cap. fuper éo
extrade ufuris quaft.4 GregorsTholofanus lsh. 2. de ufurss
€ap. 2.4.15.

(&) Auth:novifime,C. de adminifiras. & pericnls tuto-

rum Nov: 72 cap, 6. Rauchbar illufly. quaft.p.2. quaft. 20,
n. 2.8 fig. & n. 1. : :

XX v1 IL
Propric & regulariter mora inperfona commitei intel.
Jignur,(q) fidebitor opportu
tus folvere recufaverit
ei fit () fitqueinterpell

no loco & tempore interpella-
(6) nificamen jufta caufa recafandi
atioilla dupliciter exprefl¢ auttacités
exp refséin puris ebligationib.ubinihil intereffi putamus ut
moraddebitore dicatur comifla, an ab iplocreditore five a,
alioscreditoris nomine interpellatus folutiong diftulerit(4),
() Lwmorzzzin 27D, denfuris [ Titiz g5, 02D, dele-
g4 2. Menoch. de arbitray, judic. queftionib.queft.226, n,

25, Borcholt de ufur.cap.z.n. 19,0 feqq- Gadd. Az cons?ahy.

commit- [tipalat.cap,r n.53.0 o0,
4t ﬁiendﬂmz:./z 24.-l.moya ,/qué de
0.0. ubi Donell, Ligg.¢ fin.D.eod. Fy
Ocfen.de mora cap. 5. 5. 5.0

Tholofan.de #lurdib.1. cap.2,n

#furisl.23.D, de
rCatulss de mora n.o,
[eq-Menoch.4, n. ;. Gregor.
OV quamobrem, Panlus
b,




Ith. sfentent.inf.Gedd.adliz.S 0.7, D.A:V.5:44, cap.,
21.0.60. & [eqq. Donell.cap.4. b.2. : ;
(¢) Lfciendumz.Lf; quss 2:4.D-deufurs Louiinalterius
#2. D .de regulis Inris | viro 39. D. foluto matrimonio.l.ff
quis 1. D. depofiti Donell. in iv. de mora cap- 5-& inl. 5.
D ficertumpetaturn.s. Menoch. de cafu 270, n. 47:F [eq.:
Coler. de proceffib. execurivisp. 1.cap.i0.n.27, Shrader.ad
L admonendi 31dejare jurando n. 284.
(4) lquiRomarz2. § ;. D.de I/EO‘l-ﬁ'qw}'z‘;.'ﬂ' 2.l-2m0=
razz. 1.D.de ufur.l.3. inpr,D.quod vi ant clam Donell,
cap. 2.8 [eq.demora, Pesrus Peckinsin cap-mova de R.Lin
G S - .
XX1IX, v
Sed hic non inutiliter difpurantinterpretes: an unica fo-
lummodointerpellatio ad debitorgm conftituendum in:mo-
ra ieneceflaria ¢ & quamvis aliqui geminam interpelfatio-
nem exrrajudicialem requirant () aliqui concilient utramg,
opinionet diftinguendo (&) aliquivero {ufficere putent uni
caminterpellationem. ad moram inchoandam non vero pers
ficiendam (¢} nobis tamen communis affitmantium opinios
quam etiam ufus forenlis eptimus IL interpres d pluribus fer-
sur approbafle verifsima videtur (4.
(a). Ferrvetus tr.demoran.21,.Coraf-2.mifcell. 6, Coftal.in :
Lmoraz2.D.deufurisn.rzy, :
(4 Socinin l. qui Rome 122.D. de V. 0.
(¢) . Ladovicus Charond.lib.3. verifim.cap-10,
(d) “perd-lmorazziinpr. & §1.D.deufurs |, fi ex legati.
23 verbointerpellatus,d. brz2-f Seia D,V.0.1, Titia 87.9
1.D.legat 2,ibi,[ufficit femel interveniffe.l.3.6 1: D. qua.d
Viant clam.l- 13.§ I«de operis novinunciatione. Donell. de
svra cap 4. Hottoman.de ufur.quafl.p3¢.97. Forcat de mo-
va pave...n.i0.O¢flin de poracap. 2.n.3.Gedd, decontrab.
. Yipdil,cape 11,1366, &7 [eqq. Bronchorft cent. 2, afferit 78.°
: fripal.cap feqq / R




XXX,
Tacite verd fitinterpellatio in obligationibus in diem

contra@is : negue in his obligationibusin diem, aliam inters

pellationem requiri putamus » cumdies pro homine inter-

‘ pellet(4) an autem juramentum fine interpellatione debito-

£ rem in mora conftituar quaftio videtur fatis controverfa: &

; licet communis fit opinio affirmantium. contraria tamen
_ fententiade jure verior nobis videtur. (4) :

‘[ (8) lmagnamiz. C. de contrabh. & commir. [tipular. I.
9-infil.18 inpr. D.de ufuris.d. 2. C. de jure Emaphyt. . 4.
D. delege commiff.l.18. D. [i quis cantionibus injud.l. 2;.
D.deobligat. & actioni. l. 135.D, de V. Q. Donell. de
mora cap. 2. Charondas, lib.3. verifimil, cap.’10, Gedd. d.
Cap.1. 0. 26.C 78. Lalivs Zecheus de ufur. cap. 5. v. quars
tus cafus e5t ob moram. Coler, deproceffib. execut. pare. 1.
cap:10: m.27. Bronch. cen. 2. aff. §1.Petr. Binsfeld. in cap.
conquefbus extra de ufuy. quaft.1. lafinin  fuerat Inflit.

| de altionib.n. 20.Difs, Ferrerius tr.de moran. 23.

i &) /]ndr.Gaz'/./ié.z.pmé?.obﬁ’r'v.fp.n.4. Baver. trde

| morapars. 2. n.2L.0 [eqq. Ocflenfis eod. tr.cap.am. 23. Diff.

Menoch. cafu 220. n.z1,

{ XX X1,

A An difficultas excufet. debitorem dmorain diverfas

Il interpretes cunt {ententias, Frequentius obtinuit prodefl,
debirori, fi nulla modo' eiculpa afsignari pofsic,cur difficul.
tatemillam aucrencurrerit , aut non averterit.

L.quodtr.s.D.deveb. créd. & ibi DA. I\ fi fervum or.
D.deV, O.1. 3. ¢ fiper venditor. D. de ationib. empti. .
i | wlt. f fiea conditione D, ad l. Rbodiam de atu.Duariad I
: r continuas 137.¢ adl. 23.D.de VD.Zafiwsind.l. s.n.38, &
- J299- Petr. Deckius in cap.mova de R.Lin fexton. 15.Gedd.
4. cap.tiyn. 79. Fachin. 2. controv. cap.o1, ubi vide Difs.
XXXII,
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Ita mora committitur:Commifla triplicem habeteeffe-
@um ¢.nt (\‘:‘r: stionem perpetuet(#).Quatenus autem mora
rei principalisidejufiori noceat,magnz'quattioniseft & du.
bitationis. Nobis pra czteris magis arrident Donelli , Bartoli
& aliorum opiniones moram rei principalis fidejufforis quide
obligationeni continiuare (), n6 tamen augere,ita ue alura.
ram nomiu.; velexculpa moravecreditoris regulariter] te-
neatur: niltin omnem caafom{o obligaverit fidejufior:(r)
(2) Lfifervamoi f 3.-D. AV 05, cam patesfam. 27
D. de z:/ftﬂ!,z{/]i L’iftjxc. $.ad /‘7[1/ vic.&rad d. J 3, Borcholt.
deufur. cazn. 22
(3) L cuin filiwfam. 29.in pr.& ¢ 1Gibi Dd.d.Lo". §
nunc videamus & ntrog, in loco Donell. I mora 8. D de
V.0.1fi4 colono ¢ 1. Didle fideju(forib.iib, Br. & Dd.Gedd.
4. cap. 1. n. 123 & feqy. :
(&) argt.l.22,D.de obligar. & aclion.).3.D. qui [atisdare
cogantur L. centnm capue D. deeo quod certoloco & ibid.
Donell.n.12: 1. 5.4 D.locati Coraf 2 mifccl.12. Duaren. ad
tit. de eo quod certo loco cap. 4. Diff. “Petr. Heig. ad f fi-
dejuffores 5. Inflic. de fide ulfor-n.is. & [eqy. Cujac.ad d.
L.8p. 74.G adl. 117. Dide V> O. Pet. Peck.in cap. .inora
deR. Linféxton. ig.

XXXI{I.

Secunduseffe@us eft, ut omnem rei cafum juxtaquofz
damin debitorem transferat: itaut re pereunte non aliter te.
neatur;ac {1 resadhucextaret. Quod an fempar & indi=
fHin@é verum fie:uerumvidel. pi'mn?ﬂbr poft moram tene-
atur ad omnem rei eafum,/pinofa variisq; diltin@ionibusins
volutaeft difpatatio.  Nos tanquam veriori quoryndam o-

- pinioni aftipulantes concludimus: ad morofum m. f, debi-
torem periculum pertinere femper (2)b. f. autem debitorem
tum demumeneri,finullam juftam litigandi caufam habue-
rittat  habuerit diftinguatur, eadem ne faticalamitare a-

D pud




pud creditorem perire potuerit,& non tenebitur: necne’
& tenebitur(b).
(8) argtd. quodnoftram D. de ufufrucin.lfubtvactas.C.de
furtss fin. D.de condiit. furtiva,l.fin.C.de condict. ob tur=
pem caufam.
(b) 1 quifinedolo D.de R.I. [.fciendum 21.1- f£ qui [olus
zioni 24, inpr.-D. deufurss. I 15.inf. D.derei vindicat. |,
[fifilinsfam. z5. f [ipoft D. [oluto matvimonio. Cujac. ind.
1.23.D.d.-F.0.Coftal.add.]. 5.Gudd: adl.12. § 4.n. 9.
D.delV. S.& d.;,;‘p. 1.1, 79. @'/g({/]. vid Donell.in 4. [.ﬁ
exlegatin, 12.D.de V.0. & ad d.l. 5. D. deveb.cred,
XXXIV.

Tertiuseffeftus eft, ut fru@uum rei principalis prees
ftationeminducat (a), ex corivetfo fi debitii opportuno loz
co & tzmpore oblatum creditor accipere recufaveric, mora
periculum reiin eumtransferat () quam tamenita purgare
poteftfiiterum d debitore rem petat(c).

()  138.D.de ufur.Ocflen.s tr.de moracap. 3.n.18, &
1299.&n.45. & [eqq.

(6) Lfedetfi D. deconflituta pecun. argt. I. qui Rome
222.D.deV.0.1 9. D. [olutomatrim. l. illud. 17. D. de
periculo & commods rei vendita. Donell-de mora cap. 'o.
(¢)  lr2D.defolut.l.7-D.de ufufructnd.l.17.& Do
well,dlaco. XXXV.

Mora commifla non purgaturipfo jurefed mediante
zquitate idque fic readbucintegra exiftente vel voluntate
¢raditoris moram vel repetundi debiti_ inftantiam remittena
tis (2)aut novatione prioré obligationem in aliam transfuna
de’}tis/é) vel opera de{:froris,q:li moram i {ecommiilam ce=
lerifatisfa@ione ante litem conteftatam purgare poteftyut
non omnedamnum &incerefle praftandum veniat,

(a) L.mora32.D. de ufiurss|, 29, f fin. & ibi Donell. d,
.0.Donell. 8. de mora. © S
(O)Ls.
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%y 1g.liginpr. D. denovation.l. 72.4 1. D.de folut:

Sebaftian. Med. denovat-part, 1,quaft. 6.n:3.

(&) Lfiinfulam §4.8 ibid- Cujac. & d. l.qui Romaizz,

I Flavius 2.D.de ¥, O_L.& poft tres 8.,[fuf quis cantion. in

jud-l.nullags. D. de R. L1 camdies § ult, D. recept. ar-

bitr. Donell.ad l, 91.6 2.1, 5.8 8.1.c05.D .de V. 0.7z inf:

D. de folut. Ant. Faber. 6. conjeit. 7.

XXXV L
Videlicet fidebitum opportuno loco & tempore obtule-

rit(a) przfentemexhibueric: fi ejufmodi fitsut pe.rferrri pot-
fit, {in minus, probetur tamen, verbis fa@dam efle oblario-
nem (4). Sedan hrxc purgatioadmittatur,fi obligatio & di=
em & peenam {imul habuerit,nodofa & intricata eft quz ftio 2
& negativam defendere ftudsbimus (¢/nonirem, fi habeat
diem & paenam: tum enim moram ante judiciumacceptum
purgandam effe afhrmamus (). :

() Lfi foluturus 39. na, D, de folut.l.obfigatione 9.C.de o~

lut.l 102, D. de [olut. |, is qui 9. D. de coquod cer. L g G

de folut. Donell. c. 10. de mara Borcholt.de afur. cap. 7.n- 8,

Vulent.Frmc.deﬁa'ejy_f ¢. 6.7.39.

(b) Duaren, in l. 9. D.folut.matvimou. Ferret. tr. de

mor.n.28, Gabriel Roman. de folut.concluf, §. loann. Kips

];mdeaf 34 .00 :

() I colfos .air 23. &1 24.D.de recept arbitr. 1. ¢trajecti-

tie 23 D.deO.&r 4. bcomita [tpulatus 13, junit . 77.

D.4 U.0.Mynfing.cent.3.0b(.95.Gadd.adl.12.§ 1.n.10 D.

de V8.4 d.c.11.nr12.vid Duar-ad.l.iz2. § Scia.D. de V.
n O. Donell. ad l.p/.gﬁqm'tur D. eod. Bronc/?.’zz. aﬂ{:r{,‘. 80,
{ Tef].decif112.0¢fben. ty.de mors c.1.24.C [eqq.Diff dnt.
Faber conject.7.& vaviar.differt.videai ut. Menoch.d.are
‘ bur. jud.quaft. 7.n.23-G [eqq.
‘ (d) 1.8.9 i quis cantionib.in judic filtendicanf Ferret.de
morapar. 3. n. 17.Joann.Fab.d- conjeit.o.cap. 17. Duar.in
l.s4. D.dV.0.Coftaliind. 1.5

Da Sed




: XXXVIL
Sed hxcde ufurarum caufis: nuncdeinterefle & poena
quorum ulerafortem faﬂpie:zs etiam habetur ratio.  Defini-
mus attem interefles, ur fHirdamnum emergens aut lucram
ceffans ex eo,quod differtur faciendum vel folvendum (a)
comprobatarque omni jutes id eff; tim divino quam huma-
no:(4) ;
(2) Gregor.Tholof. lib: 21 [ynfagm. jur univerfe. 10, &
lib.1.denfurc.2.nz. 2. id quod interest. Binfeld.in c. con-
gueftus,extra de ufur.quaft.s..
(4) Exod. 21. c.r.extvadeinjuriis ] ex hac
draup. pauper fecif]. dicat.l. fin. D.de'his gai le
leqna altion.-D. adl. Ajuil. Greg. Thols.
compro&zt.ﬁ,z/t{. & Dd.inl.2. Coleifir. Ran
{jzmﬁ.zﬁ.n./g. infinidnd. Gaillib.2. obf s #.15. Socin. in
conl.fallentiar. regul. 3.1 31, Mat (fa/r:f.('z’rpa"crf//’. exe~
cutpartel.c.1o.n. go. & feq. Prioylhacratis effe potei?,
ne quislocupletetur cum' alterins jacturas quod juri natu-=
rali vl gentinm repugnat I nam hoc 12.D. de condicl. in,
deb. l-jurenature D.de R.1 alterayne in alterivs potefta=
tefitsnon delingnentinm caufam deteriorem Jfaceve l. 1. D.
gui viant claw L folvendo 39..D. de neg. gell. I won debet
74.D,de R. L

. D. fi qua-

XXXVIIL
Reje@isautem aliorum diftinétionibus,quibus inter-
efle diﬁ'inguumin fingulare;commune, & conventum ()
velin inctereffe intrinlecum vel extrinfecum (4) ftatuimus
uaum tantum effe interefle, five res five aftimatio (he@etur
licet unumidemque aliquando ficau@ius;aliquando diminu-
tius (¢) quodeft vel interefle damni emergentis vel lucri.
corporalis (d).
(a).  <arlphon. d Neapol. tr. de ufur. quaft.19. 7.19.8 [¢q.
Greg.Tholoflit, 2. de ufur. cap. ¢, n.18.2lofS. inl. 1. Cod. de

fent.
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[ent. quaproec quodinterest & ibi A zo. infumma & Bo.
lagn.n. 35, S:baflian. Brant. inparat. eod. dlciat. inl. pes
cunie' 193 Dade V.S,

(b) Ll Zech.tr.de nfir.c.s.n. 8- v. [ubdividitur, Bolo-
gnot.in L uni. C.de fent.que pro eo quodinteyest n.13- &8s
Alphon[d. quaft.i18.n.22. d”ﬁqq.

(¢) Petr.Binsfeld. incap.conqueftus,extra de ufur.quaft.
2.concluf 3. Molin-de commercn.31. Donell.intr.de eo quod
inteves? c.10.vid-Cujac.a1,0b(31.m. 50. Diff. Dd. [up.in b.
th. allegari. XXXIX,.

Interefflelucri ceflantiseft quod creditori petese per-
miffumelt ob amifsionem lucri faam,quod pesunia’ fua fi-
binonreddita fit tempore ftatuto(a) Interefle vero damni e«
mcrgentis eft,quod petitur ob detrimentum’, quod mutua-
tor caufa folius mutuationispatfcur ().

(a)  Lfocium 6o. D. proficio L. cumquidam 17. 0 2pupillo
l.mora32.8 inbonefidei D.de ufur.lfi commif[.13.D. ratam
vem baberi. ], fin. D de periculo & commodo rei vendite.
I. Proclus.26.D-dr damno infecto.l.venditor 8. D. de evie
¢tionib. 1. 35. f fin. D. adl. aquiliam I. 24, ¢ Colonwus D,
locati Coler. de proce[f excut. part. 1. cap.10. n. 85. & [e99-
Molin.de ufur.n.28. alphonfus villagut. a Neap. de ufur.
guafl. 18.n.28. Lalins Zechus eod. tr.cap- 5. p.8- v, fectn=-
dum dictum. - -
S (b) dd. - & cap.pervenit.extva de fidejuf]. cap.dilecti fi-
i lii f verum quia extradefors compesent. Andr. Gail- lib::
3 2. pract. obferd.6.m.2. Mynfing.cent 40b-56. in pr. Conrad.
& intr. 2.qucfl.30. de contract.concluf.1,
‘ : XTI
Circacaufam antem incerefle difceptatur,Quid fi Titio
dederim mutuum ad bienninmealege,ur repetenti mihi me-
um creditum non tim de forte quam etiam de interefle da-
mnicmcrgemisitcm lucri ceflantis, donec pendet ad fol-
D 3 ven,




vendum data dilatio, farisfaciatzambigicur b

beri pofsit,nobis tamen contradicendum videtur,
L. iz hac3.D. decondict, tritic. l. moraz2.inpy. junclo §
inbone fidei 2. D.de ufur. l. nummi 3.ibi, quod fue inter-

Just nummos [ibi fuadie vedditos fuiffe, L. lecta go. v. fed

cuni fortis, ibi ufure ex eotempore, quo moram fedit acce-
duntD, dereb.cved.fi cert.l. fin-ibipretio folv endomni & fes
atD. deperic.comm. rei vend.).2.§ i navis. D.ad l. Rbod.
de jaitn. Lalivs Zech.deufur. cap.s.n-8.v. ad hac Coler. d.
¢.10.n.103. Anton.Gabriel commaconcluf-lib. 3. de folut. con-
¢l 0. Dif].Pets. Binsfeld. in d.cap.conqueftus,ex:ra de n
Jwris quaft.1. Concluf. 1. Molin, de nfur.n. 32.& quafl. 74
7. 50 XLL

Exiftit praterea quxftio hic (atis ardua & difficilis, an
mutuanti liceat pacifci tempore mutuationis cum mutuata.
rio,de aliquid fibicerto dande ab eod. ultra fortem mutpa-
tam,ratione inrerefle lucri ceflantis ? & licet non delint huic
quaftioni negativé fubferibentes, propter ufurariam pravi-
tatem quam hic fubefle timent(a).,nobis tamen contraria 0w
pinio.verior videtur, demmodo pofl moram debitoris cre-

ditor probettantum efle fuum interefle (&)
(a) perlcum qussdecedens ;7,5 Cadicillis & Titia D.
delegat. 3.l qui teflar ento 2 7.in fin. D.deprobat.l. )s.in
2r-D.deDolo.Petr, Heig.illuftr.quafl.part.2.ctn. 141, Do
min. Sotus lib.6.d.1. G I quaft.i.arz.;. Henning,Geden.
confil. 99.n. 114.
(b) Ferr Binsfeld.in cap.conqueftus extra de ufuris quaft.
2. Gregor. Tholofan, lib, 1. de ufur. cap.2.m. 5. Andr.Gail-lih,
2o 0bf. 5. n-'2, Alphon[C Villagut. de ufur. quafl.18. Lelivs
Lechs tr- eod. cap. 5. n-8.v.imo attenta Coler.d. cap. 10,
#.96, G XLI1I. = Placet

hocloco, an iHlud ~
1tterefle medii temporis ante moram commiflam currens
deincepscum capitali peti velexigi valeat2 & licet reperi-
antur hoc affirmantes, quafi intereffe etiam ante moram de-




Placet autem utintercfle tam damni emergentis quam
lucriceffantis n6 folum locun habeat in pecnnia ftri@é fums=
Pta, verum etism in alils mutualibus ; velutt vinos oleo, Fru-
mento &c(a). hujusque non nifiin mercatoribus rationem
habendam cilz (2).

() Fulgofius in Lntimmos ;. D.de inlit jurejura. Cavol. Mo-
{;_';z. deufarn. 31. & n. 512, quem fequitur Petrus Bins/?ld.
in cap.conqueflus extrade nfuri quaft.2.concluf. 8. ubi dif-
enticntes vide s.
(6) Li.infin.D- deeo quod certoloco, . venditor £.D. de
evictionl. fin.D.depericul.& comm. rei vend. Iafon. inl.2,
C. de Summa Trinitate n.so. Menoch.lib.s. de arbitr.jus
dic. quafl. cap. 119. Covary.lib. 5. variar, refolur. ¢. 4. 9. 2.
And.Gail. lib.z. pract.obferv. 6. n. ;.- & tr. de pEgnor.obf.1 7.
#n.0.Petr. Binsfeld. in cap. Conqueflus,extrade ufur.quaft.
2.cnﬁ(/.4.Gr(g.7bo/0[. de ufur. lib. 1.c.2.n.3.7v. niff agatur
de mercatore. Mynf.cent.2.0b[s6. Coler. de procefl. execut.
art. 1, ¢, 10.n. 106. Difi.iMolin. de ufur. n. 30.¢in confue.
Pai‘imﬂgl@ﬂ,}. §6.n.18, Donell.adl. ;. S fin. D.deeo quad
veclo loco n. 9. XLITL
An autem contrahujufinodi debitores interefle hocpro-
bari velliquidari debea: 2an vero citraliquidationem in cer-
‘ tas uluras vel interefle,quantum creditoribus judicis officio
condemnaridebeant? & quidem cum qu cujufd, intereft nd
injure fed in fa&o confiftar, concludendam videturinteref-
fehoc probari{altem oportere, veluti rem difficilis proba-
tionis, ut reliquas fadi caufas, fi modo creditor ad majus in-
? tereflc & certum quid confequendum ejus probationem in &
xecipere velit.
& non (olum 7 v.ac neceffe it aclori probare quod ejus in.
zesfir. Inft. d.V,0.Lfin.v.quoniam plerumd, Inft, de prators
Ship. Myn[. cent. q.0bf.s6.4nd. Gail lib. 2. prack.obf. 6. n. ¢.
Molin.de ufur.n.8.Coler.de proceff execut pavt.r. cap: 10.n.
 76.05.& 0. Petr. Binsfeld, in d.cap. conqueft, quaft. 1.con.
cluf 6. : Quamvis




e
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XLEV.

Quamyis hodie de jure Saxonico creditort integrum
fit,poft moram debitoris quincunces ufurag etiam in ftipula-
tionem non dedu&as,loco ejus quod interelt, fi hujus proba-
tionem creditor in {erecipere nolis,exigere () & dc{]urc et-
iam communi, quando interefle probatum fuerit, fine certa
quantitate,pofsit judex nihilominusex officto perpenfa pro-
bationum qualitate,ejus quantitatem taxaresilludque a (e z-
flimatam adjudicare (6).

(a) Modeffin. Piftor.queft.47-p.1. Rauchb. illuflr.quaft.
. 2.9ucft. 26. n.20.Coler. dzproce Lexecut. p. I ¢. 10.1. 85+
(b) Lfemperis.g hocinterdicto 7.D.quiviant clam.l.non
ignovet 4. C. de fruct. & lit. rfx/)enf Zanger. t1. de except.
p3mzs, so.Ranchb. dquaft. 26.n. c. Ll Zech. de ufar.
‘¢ 5. n.8.v.quod fi creditor probabit intereffe. Perr. Heig.
illuftr. quaft. part. 2. n. 35. Et ficin Cameraetiam lmpe.
viali obfervari teflis est Advian. Gilman. Tom. 4. par.
1. Supplicat cam. Imper.voto s7.in fin. & 5. pro 100. a ju=
dice taxatos c[fe tefbator in deciffonib. camera lmperial. pa.
16.ver.in Camera & pag.16-.v. vatione.
XLV.

Sed ut judicis taxatio in infinitum progrederetur no-
luit Iutinian. proindeque ftatuitutcertis in cafibus,certam
quantitatem five pecuniz fummam, & cert@ naturz obligas
tione comprehenfam habentibus; duplum veripretii (4/ ex-
¢edere non liceret (5), 1n aliisvero damnum quod revera ine
ducitur jud ¢ 2s inquirere jufsit (c).

(@) argtl.z Gulr-D.quifatisd. cogantur.c. ult. Infl.d.V.0.
L 38.615.D.dV.0. 1 ult. D.g{epr@rar.ﬂipu/at. (fujac. in
parat.C.de [ent.que pro o quod intereit n, 5. Bologn.n. 8.
O 56. Donell. tr. de eo quodinteres? c. 5. Cujac. 11 0bf. ;1.
vid. Diff. Fervet.eod.n.13.85 14- Caball. n. #3.
(6) lunica C.defent. que pro eo quod interest & ibi Dd.
Cujac.




Cujac.d. loco. Gregor. Thioloff, lib. 2.de ufur.'e. 4. 9. 19.¢

-]

(¢)- d.l.unic.ubi Bologn.n. $0. Cujac.d. obf: ;1. 1.5 Vaud.
fib. 2. quaft. 8
XLV
Inquiretergo judex quantum mihi abeft,quantum luceari
potui; ac praindeinterefle comple®itur rei utilitatem nor
rem principalem,fedillius pretium verum () quod nonex
conventione partium,nec affe@ione, feu utilitate fingulo-
rum,fed communiter fungi ICtus refpondet (%) :
(4) l- 44.D. de altion.empt. l. 6. D. de evictionib,
38. 817.D. de P.0. Donell, intr.de eo quod interest,cap.
3. Ferret.inl. unica. C.de fent. quapro eo quod interes?, n.
25+ Diff. Gregor. Zholof lib.z. de wfurss cap. g.n. 21,
) 4, pretrarerum 68, D,adl, Falcid. l. 33. D. ad |- 4~
' quiliam . unicaibi quod revera C. de fent. que proeo quod
anterest.Donell.d. ca.z. Coraf6, mifiell prin. 4. & 5. Ro<
bert. 3. fentent. 14 Molinde wfar-n.sie.Alcia, tr. de ¢o
quod interest. cap. .
XLVIL
Ilad certé dubio caret, in omnibus faciendiobligitio-
nibus, reum faciendi,fi facere ceffet, in pecuniam numera-
: tam condemnari fufficese,nec pracife eufmn ad fadum cogi
' . 2 quius & melius effe.
: L, fiquis. 1.5 fin. D. de re. judicat. l. [lipulationes
. aondividuntuy 72. D.d. V.0, ,2.D. de lib. bomin. exhib.
junitl 7. 8 5. D.quar. rev. actio non datur. Gedd.de cona
rah & committ, (tip. ¢.99. concluf. 4. Anton.Faber. 6. con-
jectaz. Donell.in d.ly2.D. deV. O. n.3.Mynf- & Petr.
Hejg. ad § fin. Inftode V. 0. & ad pr. Inflit, quib. modis
20l oblig, Gomez, lib. 2,variar. vefolut i0.5. 22. Diff. Co=
vafladd. L 72. & 2.mifeell, 3. Pinel. adb 2. C.de bon,
| MBALErn, Pari. 3. e 250 :
: : E Aa

5y




XLVIL

An autem Tuftiniani fanétio de co,quod interef}, obtines
stetiamin deliis,communiter Dd. atfirmant ,quos & Baro
fequitur; fios vero_haud pznitet corum efle fententiz, qui
pro negativa concludunt. 3

1. Inlian. 13. D.deact. empt.l. inficiando ¢ 1. D.de
furs.l. [emper § hoc interdicto D. quod viant clam Al
ciateinl. unics C.de eo quodinteest c. 10. Lovieot. in ty.de
eo quod interelt axiom. s9. Caball.ind.l. unican.154. Difl.
Baroinlib.4. de dividno,cap.s.
X LIX.

Plane quonid plerundue difficilis probatio eft ejus, quan;
ti cujufueinterfit,& ad exignam fummam {zpius deducis
tur} propterea commodius eft certam {ummam comprehena
dere,eandemque p2nz ticulo ﬁipu]ax'i (4)quzritus,utrum n
hac materia liceat mutuanti ad certum terminum obligare
£ibi mutuatarium ad aliquid (ibi tradendum uletra {fortem no-
minepanz: fiillein prafixo termino noa reftituerit forcem
£ibi mutuatam ¢ & hujufmodi peenam exadam tuta confci
entia fibiretinere 2 & hoc contra alios athrmamus (4) ;

(a) Lfin. D.de prator. flipul. Dd. inl. ffipnlatio ifla ;8.

alteri 17.D.de V. O.ubi Donell.n. 2. Coler. [lcpm:ej’jf exe,

cut.part.1.c.1dn.76. Didac. Covarr. incap. quamvsssextra
de paclis part.2. S 4.1.5. Alciae lih. 1. paradox.2. n.gs \

(b)  cap.dilecti extrade arbitr.in f. cap. puclle caufa 2o.

quxﬂ.leﬂ‘ulteri Inflit, de inutilib. ftipular. | lulian. 13, §

idem,Papin. D.de action.empti. Carol. Molip. de ufur. n.

25- & gquaft. 25m.237. Gregor: Tholof.de ufur. lth, 1. cap. 2+

#.2.8 lib.2.cap. g.n.22. Lalivs Zechus de ufur. cap. 5. n. 4o

& cap.fin. n.8.Petr. Binsfeld.in cap.conqueftus extra deu-

furis queft . conclufe. Aip/aapﬁ Villagutea Neapolis deti=

Jurignefl.zon ubi Diff-vides.” ~ e

bt BN

2240




Aft cum peena fit triplex :legulis, judicialis, & conven.
tionalis(a)de conventional; ambigirut,anefufdem quantitas
duplum ejus,quod in principali fipulatione comprehenfum
eft,excedere pofsit 2 & finaliter, affirmarive refpondemus, §
nihil aliud extrinfecus accedat, quod flipulationem vitiet ().

(@) - Perr.Binsfeld. Greg.%o/ﬁ[zﬁ’ipbwf 4 Neapol. dd.
focs, :

(6) Lfpdictum £8.D.de evitionib.)s. D.de jure fifei. Dos
nell.ind. f altevin. 5. <Molin. de ufisr . 610, cum (297
@ inl. unica C. de (entent.quepro e0,qu3d intesest. & ibi
Alcias.cap. 17. Menoch. cafu 260, Pes, Heig. ad f omnes
autem 20 Inflit. de actionib.n. r._gndy.Fachin. . controv,
Jo-ubi diffentientes vide, Diff Bronch.cent.2, Affer. 94.

CoronidesFeudales.

T
An vafallo non confentiente de feudo quod poft mors
tem ejus ad dominum fperatur reverfurum, (quod feudum
de caducitate fucceflsion:s vocant ) alicuj inveftirura con-
cedipofsit/a)sAn uno vafallorum ad divifionem feudi infe-
riofis & dignitatem regalem annexam non habentis,provos
Cante,Cztert €am etii cum ingratiissadmittere teneantur (),
An vafallus zsalienum,ad quod dominus medio juramento
obligatuselt,teneatur folvere (¢) inter Dd. controverti-
tur, Placet autem prioribus dubiis affirmative {ubfcriberenon
item pofteriort. : . A
(a) ¢ L qui ﬁ;cc(ﬂ." fend. da. tencan.'c. unico qut
[um’ﬁ tenean.c.1.§ moribus 2.fide fend, defunct cont.c.1.de
Cleric.qui inveflis. fec. Hartm. Piftar.lib. 1. g. 25, n.1.4nd.
Gail. 2. 5[ 150,51.2. & ita tradidere ovines D, referente
Dec.con 2qnarvolum.s.jn e.1.§ cum ve 10 de ois qui fend,
plh (b)argty




(By arger.Letfi nonomnes 8.1.commn. divid. L. Inlianss 13,

§ idem celfies 18-d.altion.empt. Roland, 3 Vall. Bart. Alciat.

& alijallegati et approbati iRofenthal c.d. feud.alienat. .

concluf> 79.Gail- 2. ebf 153. in fine Herm. Valt.intr.d,

fem!./i&.z,c,x.n.,w.Di[,CMo:a drdivif feud.n.s9. Hippolyj fin=
gul.om.2,

(¢) text.inc licet.2.f. 26.verinde quafitum e,V Vefenb,

c.10.17.Curt.part.4-n.0.lul.clar.q.23.Covar. 2. refolut. ¢

L7 4 il :

Feudum num 4 vafallo pignori dari pofsit acriter contro.
vertunt Dd. nos negantibus, {epofita diftin&ione,aftipula-
mur (a)alebrofainfuper & magni momenti quattio cft: Si
D ominus priufquam vafallus poflesionem rei feudalis ap+
prehenderit, alium de codem feudo inveflieriteiq; poflefsio-
nem tradiderit,uter in feudo potior habeatur{& pofteriorem
cui poflefsio tradita eft praferendum cenfemus(b).

(a)cunic.§ fin.deinveflit.reialie. fact.c.Imperialem in prde

probibit. feud alienat,per Freder.argt.counic. D. pro hibita
feud. alienat.per Lot hay.junit.L.fin.c. d. reb.alien.non alie
zand, Hottom,conf3.v0l, 1.Sonsh, par. 121, 100, FPVefenb.in

parat. queves pign. n.2.& defend.c.rtn.s Vult.d. fend. e,

10.n.43- DifS,Zaf par.9.n.8 FVurm. d. feud. obf. 18, Borchs

d.feud. c.8.1.40.8. 6o,

{b)ﬂrgt,r[. quotim; 15.¢. d.R.V. ,7141' 1.2ibi Irf.[?-.c(. baered.wel

ait, ven.l 9.8 4. [f.d, publ.inrem. ait.lSia Titio 72f.d.

R.V. Mynf.4.0bf. 6. Hart, Piftorius par.2,9.29.n. 12. & feq.

Vultid. feud.c.10.n.18.Covarr, 2.vaviar.vefolut.c.19.m 3,

Sonsh: part. 9. n. 32.& feqq. Dift Marf. fing. &2, lim. 12 &°

Mozz g.¢0.d.feud. n. 46. Esees

@5 (0) Se»
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