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Anroritate Magnifici & Amplifsimi Jureconfulte-

rum Ordinis, in Muftriad Albim
, Academia. 5 E
R T S £ 5 0 W .;
| JOHANNE STRAUCHIO, |

j
Ordinario, Decretalrum Profeffore Publico, Curiz Ele- é |
Qoralis & Confiltorij Ecclefiaftici Afiefsore. i

- Publicé ventilandam propontt |
- AucGusTINUS, STRAUCHIUS |
' ... Delitianus Milnicus. , ;
Ad diem 2. Mﬁ!‘ti. bhoris antemeridiants. | ;
i) _,

a. ’ MI . Mm

wI1TTEBER GZE, - 1

 Excudebat JousnNnNEs ROHNERUS, ‘
- - “ANNO M, DC. XXXV, B
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Nobilisimes , Amplifsimis,
2ifsimits

ELeEcTorALIs PrROTOSY. 1

NEDRIL, QUOD. DRESDA EST ., pR 4.
SIDL, CETERISQUE ASSESSORIBUS
EMINENTISSIMIS, DIGNISSI.

Lomints: Mecenatibus, Parents ,
Mﬁﬂiéw, Latrons NTE Promotori-
bus. [t perpetnag, devotione,

4C QOfcrbantia colendis,

Hoc Juridicum. Exercitium

Infuz, [worumg; fudiorum commen-
by - aationem

fubmifse ac reverencer . |
: dedicat ~ .

Auguflinus Stmm[éimx

A1, @JRC#.
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" Quod DEus bene vortat
Proweminms

e
& 9

& Uiim in omnibus quidem, maxime tamen 10
'}'me,quod ars &qul &"bcfni dicitur, f!.I 159 prs
D.de 7. € §. dpe&tanda lic zquitas, {.in oms-

& S5 go.D.de R. ided ‘multa contra rationem.

difputandi pro atilitate commuini recepta eifc, ex innu-

merabilibus rebus probari poflet, /4 iza wwineratis si.

nocentiz favor fit, ut nunquam excludi debeat. Clcm.
P Roralis, defent. €6 rejud. Hinclicet]ure (tricto, ac le-

plisappellationy fatalibus, co neroverti amplitis nequear,
¢, t. D. dere jud. necliceatabexecutione  provocart;

{.abexecutione,s.C.quor.app.nonrec,aut lite p_endeme ali-
quid innovare, 2. . X, ut lite pendente. nib. innod. & lex-

centa alia interdicantur ¢ Eatamen muratis circum{tan-
tijs, jultaq; ([uperveniente causa,fusq; deqs hatbf:ntur. Cut
rei,ut plura paucis dicam,argumento vel unice poteftefle
jus Tertij,quod lite inter alios acta,quin & per fententiam
definita, (i tamen illi exind¢ ullo modo damnum & gra-
vamen inferri pofit, attendendumac omni c?ﬂlgenm
examinandum eft. De cnjus Tert) mterventione, cu-
jus utliicas non €gee commendatione, ipfa enim (e fatis
oftendit , Z 1. D. dein int.Refiit. nonnihil in prafentt,
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pPr&icntiarom aduri,
Specig, Ml ‘fepren;
rveniat 2.2, Inrex

ln qua parte Judicij 26, quomodo 5, ad

Sebaft, van te. . loc

?.dﬁ-?#d’. .18 B.detef
Hosus fint, Matth, B erlic
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non’ toris. plauftris., ex quo nonnullt layreolam quari-
tant, Qfyv. Hi!iig. -
¥erbum convehemus,
PT& c@reris Inftituco
Ctet. TuSan@®a & Ind
de ] €reio.intervenje
{1 143 erramus, deducin via
4€ concede, qua Tua

VInia cedant in Nominjs. Tui gloriam , & noftrorum,
omniym

‘Um temporalem tim @térnam Salutem

noftro defervientes adduxifte fuffi-

o,

* THEsIS L

7 eresus: Interveniens, miisis. ab: Infitato. noffre. alianis 7:8

J“?‘:_ atcepriomibus ,, Nobis. efs pericna pro. fuo. jure & quali
q‘”?‘ Interefie 1n: fudicioadlitem motam inrter lir}gan-tﬁs Iater
wenlens, ,Yocattzrc;ua-l Aterventor, Reinh. Bachav. 55 #6727 A,
vo/, Tr.Diff. 2 3.24¢( 5. B, Adh QYN o § alioguin de eleFin6, Ad~
junctus, Jod: Damhaug: I prax. civil, c. 9 8. Medius, Didac,Con

Py o 5 : : .Con
;:1;‘,.;.. Pak. refal; c. 13, impe; Tertins Oppofitor frequentitims
bhone, ldem, w,4, &, 31 S
I'E

£ad [alioquin innumeris feré modis
'CL Intervenire | inrercédente neanihil im-

Eumconfideramus vel in Gevere., vé) in
Hpicimus por fim i, 1. Quis re&éin-
queos 2 2 coramquo? 4. in qud. causé 75,

quid? .

. Deguoex eddem lje
pofles Terius d

'I'_H

I1L

offunt omnes qut hgbiles funt. Judieij,
o .19, & non prohi-benr’ur‘,arg;‘ I 12,07,
,_:é.cu]uscunq'ue mcasis,_.ﬂgr_lu;.;g;: condi-

Rope 1n gom6l, 25, 5, #.quod {aris ex fub~
5@5:_

Tos Intervenire D

L ...?n'l."'

sumd& Interpretum , quos tamen.s

_ 21 Pmﬁet, pare. 1, Don, Exn. adomne
fed ex tafinitis pracipuos , atque..

ividea Trinj tas,gratia Tud inter Nos.
ntedifputaturos interveni; obleero -
m; fititubamus, confirma . ;:
cft clementia & mifericordia, ut-
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verit. Pofito namque unocontrariorams.
gnefcimus, Arift. 5, Etb.ads Nic, & fequn-

alterum velinviti €0
dnm vulgatas LL..
AR I V. '
Prohibentur autem omnes, qui'inhabiles & incapaces
fuar Judicij, Namque, quia Tertius pro Adtore habetur
: lerd afBiltendo vel'caufam impediendeo ad Judicinm ve-
piat, arg. 78.8. 1.D. de 7, O atque de fuo jure docere de-
beat, /s 4. . fin.C. de edend, Andr, Geil, 2, obfi71. Be s 6. T;lm,
de Benign. in-Syntagm. a. 'Imp,.cgm.dmﬁ 1, V0410, g.,uf—. & feqq.
jde6 removentut regulariter, . Excommunicars, excommmu=
nigatione majoriy ¢, intelleximus 7. X.df;ud.c.f._c. K2, :Y. des
mwpr.'z.'anéri—ob vielationem Pacis p'ublyc-ae.mj. I\i.onaché
ddd.co7 % Haeretici 5 6.10. X.de beret. Hllllg?.:#-ﬂ, Eg,‘{z-év, 177, Cs
4 4, Religisfis nontdam ob [atum, g-_ru:im vite cand:r:onalm,..
atg, t.,me Cler: wel: Monach. ¢ Servi 1. 6.7.C.qe Fud. Z;_:;rt;. D.
eod. €. Pupilli & Finores fine T-a:lwnbu;s & cura ':Fr.bu‘s y 3
2. C, qﬂﬁ;zgg,Pwﬁ ffand: & ¢, 75 Mﬂlw;tm deflun. Sax. ine cura~
coraad-litems O GO zir g Bralys qurine confenfu fupe-
ocum in Tudicijs;fine quibus Interveatianis z:em.edm@ e~
1 Gare nequeunt, Seb,. Vant. As: sullits ree.

pediri non poteit, iar u gl e e
quis pofiit dicexne &t wullit. ¢ NMatth., Vel ad 2. G g leg. perf..

r'ﬁ:ﬂ?ﬁ&ﬁ &5 ¢:

V. |
'i Tertius nter q-—uasvis iitigantcs,n}m voiénfes& con
fentientes, /3.8 L D, guands app.l 4. 5 D, de app. tivm invitos,
& reluctantes, [.10: C.delio, canf; Em,Rosbach i» prax. civ. trt
_4-:-,, ::;.-;.__Bernh; Grav. L mm/ﬂ_jm;..n. I3, 9} B O ¢ eon bfﬁ.
B! g Shnt glcich pon cine odex der andert

Interpention, Verf _ . n¢ nbert
e ben fiveftenden Principal Pavthenen nidje geflateee werdets

golte / pro (uo interefle interyenire poteft. ~ Gel, {.ﬂbﬁ;z?&' 2.
n7, cum fic p{incipalis pcrﬁana, & propriam caufam defen-

__éﬂt,d; 1- 3a Sis
s YV L : |
111, ‘Lertius recke intecvenit Rontantum CorTam ]udzcc,..

Dsdinario; 4 ix alicui dubi (sd etiam De-
.@g#xnaraosﬂuod. vix ahculjub;um cﬁej" poteft, (sd cti i
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legato arg. 1. D, de

19
deadmittendo Lertinm nihil cantarety sti in terminis ‘tradie :
| Jacob. Puc, Rom, decis, 166, s, 7o Nam licet equidem {intfrie :
cti juris delegationes, nihilque,quod in Refcripto expreffum_,
| noaelt, contineant, ¢, cum fuper, 15, X, de offs deleg, Attamen
- ob connexitatem, & ne-cauflz continentia dividatur lo10,C. de
2] Fud. jusque Tertij, quod connexum & accellorium principae "
-? bs eft, aliundé diftrahacar C.pradentiam 2v.§.fexta nobis, & feq, :
4;: - . X de t?f: ..’Z’t”/{’ff'f:. -Geil. __a’ 65/"73,_1?. 2,{‘73?,, | .[TJelegatus (}uoquc | :
e o de Jure Terey cognolcit & judicat. Felin.ync, VCRLENS o 28y |
W B A.deteflib,m, 16, Modoilla Interventio non tendatad caffan- |
ﬁ = dam commilsionem , & caulz,ad quam ]uﬂex dulegatus ci’f, i
| F- | everitonem, Rucg. Ruland. Z¢ ¢

f
ommiff. p. &b, 5 9n 1.6 /294 :
e | | | '/
o e g _ p
IV, In omni re vel cansi locum habet Tn‘tervcnrtio, ﬁvc..} l

ﬁtin’D!!&f (ive Criminalis , civiliter tamen ‘pro alicujus inter-
elle intentata. Craveres. conftl.1g.m. 2.

Berl.d.eonci, n, 47
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Grev.d, concl, . 3. {ive 1

P_ﬂéﬁm,Berl, d.concl. .10, Nam qua publicijuris (ung prin- ?

_ tpaliter, (untetiam jurisfingulorum (ecundario, gle inl, 4.D. - :

: ?~ depop. aéf. ' i I
VIITL !
V. Potelt intervenire Tertius tim in prima,quim{ecaundi } ;

e . Inltantid /4, § z./...:iﬁmfmm §oD,de appellaric.ir. X.de ye 18d.d.c, { 4

. N 15. X.ae off, deleg.c.ult. us it pendiin 6.Geil. 1. 06(.70.1, 4,5 . ibi. | ;

. . que Grav, n. 7, Geil. o/, 72, ». 5, QQuicquid enun licerin pri- g

ma, licet etiam in fecund} Inftantid, J. P.Surd, confil. 266, n,17. )

Nam i‘uf}tﬁndttur.pcr appellationem ententia, omnibusqae, &

quibus gravamen eft illarum aperitur via ad agendumre, 4. d¢ ,

elecf,ind. Nee quicquam ob eft, pendente appellatione nihil 1

debere innovari, 7, £, X, utit.pend. &'c.id énimad Tettivm. | .

. medio agi,Rob Lancell ¢ dffrﬂf.p.r.:'nprwﬁﬁz..;a. Geap. 3.4.65 5. .
| ‘Cum quibus etiam confentit N, 6.9.4, 7. verfic. Dac) derw aud
, e ' - ¢inem
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eirnemm jedermy der fich an eter Sathen oder Procep interefsiyet bes

findet /1 erfier bud anoeres Inftaniz §y. tatecvenyed criaubsond

pacha¢lapeln,
chgelaf] o

vl Forma interveniendi inhoc confiltit, (1.) ut caufa

ad Tertium live principaliter, five accefloric & quodamm;mlg
fpectet ; vel ficuti Vantius &. loc.#.5.. l'oquuur, x'atm‘r:e‘ ﬁpfm
vel qualisqualis przjudicij,.  Cujus enim nonintercis, i NE-
tiquam auditur l13,§. fideteftamento 2.1)..4?’ SC.Trev, ¢, KQ:L_:
folent audivi.2.9.6  Et (i aliquod. interelle pratendit, d 1

pfum Priucipalis jus in. Judicium dedu&tum, non vero ab
ipfo alienum concernat - Non: enim. admitritur Teruus,

ubi caulze funt diftin&tz, & non idem elt negotium. f-fafﬁi
¢;.D. derejud. l. 57 D. de RV, L.pen.D.,dpr. /J*r:*r. Geil. 1. ¢bfs
b9, ibigue Grav.n, 2. Geil. 0b/,70.7. 24, Rosb. d.rir.n.18,.

X
raay )

(2z.) Utillud fauminterefle probet Terniusin continen=

v, c.veniens 38 X. derefiib, difceeti Judicis arbitrio. Fel. #d 4.,
¢, m.15. Menach, dearb, judicaf 18.8. . bl e
ponere per calumniam , quando 1d difﬁ:ft . ettamfife Crﬁ’f.‘i‘ftE
fa&tucnm, Surd. confrl. 181, n, 23, Summarie, Joach. N}*n{:‘z.,,vg/.
. 7. exemplotllius, quirationes velinfirumenra hib: edi petit.

Videtur namgoe op-

Br.in LfinD. detabb,exbib. n. 3,Grav. t. comcl, i00. vel ui; Dd: 1gﬂ
quuntur apparenter Sutd. 4. confil.n. 22.part. 2, p. Me632. Fers,
juramentom,. M, X el 1z confil. 100.1nfin, Per unum teftem,

" oui, vel fiplures fuerint, refpectu Perl’ona'r‘um & d:{mmm in
hac fummarid cognitione reprobari non pofiunt. Mynf, 4d
dvc.nin,. Siprzjudicinm {it reparabile; quod cum centum.,
manibus notandum efle ferbic Card.44.4. ¢, 1d etiam pla-
‘euit Ele@ort Serenifs, in O B O b: 2. verfi doch) Dap dev Inter-
veniens por allen dingen. fein interefle Summarifcer weife beye

bringe: Cum emm hac probatio non dfmfm;ia fed prapa-
ratoria {it & praambula Vant, diloc. n.24, ideoque non debet
elle firicta & neeeflario- concludens Fel, 44. 4. c.{fedex com-

. . L% & :
muni Dd fententia (ufficic femiplena per. quales quaies prz
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fua puraverit intereffe.,

X L

Que probatio fummaria inrerefe recepta ides €ft; ur

malitijs & calumnijs, qus facilimé in hisjoppofitionibus con.

tingunt, Covarri. 2,dic.i3. ml. Tc.tq.n.Jin. occurratur eorum;

gl Y;xa?di Principalis causi,vel ad Proce(Tam extrahendum,
malitios¢ interveniunt,quosctiam Judexex officio regellere,
€, 2:4eProcin 6,0, t4, D, de app, & videre debet diligenter, an
corum articaliinterventionales ad caufam [pectent & inter
efle aliquod contineant, Rosh. ». 25 quod‘accurate ih praxi
oblecvandum monet Geil, 1. 05 13, n. 12, 069 5. E50b[ T 0,
20. Intantum,utob iftiusmedi fraudis & collufionis (ufpi-
cionem Iertius ad juramentum malitiz deponendum pofsit
adigh, N B.8. bie. ver) Defwegen Shrme denn / da ectoa flar
¢f¢ prz(umrciones twicder Nhn aulingen / nadh gelegenicit woht

0a$ juramentam malitiz defeviver werdenfinte.

X 1.

VIIL Finis Intecvenientis pro calvum diverfitate alins at-

que aliuseft, prout ex (ubjecta Tertij diftributione, nifallor_ "
apparebic. '

XH1
~Huc usque deTertio in genere (fupri thef. 2,) Jam eun?

d?m in {pecieconfideraturi facimus. vel Principalem , vel Mie
w5 Principalem, ten acceflorium. Quz diftinctio (umma eft
~hujustractatus Cov.d&d.c. 5. pr. c. 12. n.-4.om-nesqﬁe ad eam
{?ntervemionis cftectus referri pofle arbitratur Grav, 1. condl,
Tl By 2, '

‘ X1V.

Tertius principaliterinterveniens eft perfona pro fiso

lptereffe ad.cxclu'dendum aiterutrum vel utrumdque licigan-
.num,aj ure;de quo in Judicio trakatur; fibique afferendo

inieree.

fomtiones Geil, 1. 0b/ 62, 1, 4. ibique Grav, confid, 1. »,3. Limie
tat en. pradidta Harem. Harem.ob/ 10. quod (¢, Tertiusnon re-
neatur de fuo inrereffe docere,quando in(’cameprincipaii ad li-
tem citatus eft fimpliciter, aon'fub conditionali clanlula: &

_I*l.h
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igteccedens Li 2 guo 7. Bode RV, Bach . ad Tr.vsl 3, difp. 7
tkefi s £, -Hunc vicifsim conflideramus vel Geweraliter vel

Specialiter 5 In Generali tradfitione Eur confidecarsus quead
Interventionem vel interponendam vel finicndam, '

XV. |

Interponendami. Ubi nonopuseft, ur in eo flatu Tertias
allumar litem, quo erat inter duas, quibus hicaccefSit tempo-
re oppolitionis, ‘Cav, 2. pradt. quaft, c, 13. inpr, fed repetenda
gmriiaex integro {unt, quod Br, communiter receptum {cribit
ID 4 ig. D.de app. M, de A€k, Neapol. Decif; 235. Ideoque ter-
mini Principali afsignati Tertio intervenienti afsighati non.s
videatur Bl. 71 1.6, C. de venifi, pign.n. 6. Quare huic inte-
grum elt{uper ijsdem , veldiredté contrarijs arciculis, etians
poit publicatas atteltationes, acgoquidem tempore, quo noa
polietPrior litigans, fecundum ditin@ionem tamen Thef,
24. traditam arg. o Lpen, D, de re jud. ¢. pen. de ve jud. in 8.
alios producere teftes Geil,1. 04/ 7, M s aC-QuUascunque (uz
intentioni delervientes probationesinducere Bernh. Grav, 1.
Goncl, 10§ caﬂﬁd. 1. g g 4 | %

X V1. _
Ec licet alioquin tegulariter omnis dilatoria exceptio
antelitis conteftationem opponenda {it & probanda Z ». C. 2

p{'aéﬂr. Lopen, & ult. C. de excep?. aded,ut ei {olalitis conreftatio

viam precludat, Zang.deexcept.p, 2. c.ule. 1, 3.€5 17, clim omite

€ns renunciaile videatur, L. C, de Procur. [ 9.C. deexcept,

A_t{amen-, quia, utipreced, thef dictum fuir, aéda cun prioribus
thigatogiﬁ‘!us ad Terrj perfonam non pectinent, poteft hic
quasvis dilatoriasopponere ; Mynf, 5. 00/ 14, inifim € 6. 0b[ 2.
Zang.d.p. 2:0,.22, ﬂpiii pmi-gdé grtiam Fo{i ze:lf;amrias ,fqi,;
fine dubio dilaroriarum fpecies funt. Zang. p.1.¢.2, prowm. tim
relpetu Fudicisy Geil. 1, 65/ 71, n. 8. ubi rationes ; qued tamen
quidam ad hunc tantim reftringunt cafim, fi Tertius ad judi-

cium fuerit citatus, nonultrd advenerit, 4 Geil. 4, loc, Gray.

raz?jfd, L, 7. 2. qQUAM FurisdifFronis, de quatamen alids; quod in.
principio litis exponenda fit, Legum decreviffe autoritacem., ,
| B relcrip(e-
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referipferunt Honor. & Theodofiin L fin. €. deexcept. & ante,
ipfos Dieclet. & Maximin. in/, 19, Cdeprob,Vult. ad I. 4.C. de
Furisdiél n, 6 - |

XVIL

Finiendam, Finitur ergo: Interventio fententil, quz fe-
cundum formam petitionis Ant, de Pute. i ¢. ciom fiuper 15, de off..
deleg. m.1.ine dubreinTertium concipienda & publicanda efts
quandoquidem hictempore (ententiz ferendz priore Litiga.
tore remoto & djudicio exclufo {olus (uperfit; quodita in {é[{‘.--.
minis contigille teffatur Geil, in Camera,inca ufa-jacobi“&",bﬁ#
bingers contra Abbatem Fulrenbacl 1n FebroAnno 1569, 1. 04/
122.n, §oludov.Guhaul. arb; jud.c.s.ramufe. 3, n. 8. €8 PedeC.&.
B 32,077, 50 4 - |

XVIIL

Specialiter confideratus Tectius principalis (fuprarhrq.)
intervenit vel ante fenrentiam inffante adhuc prio-tc Ii.tigatorég
veleodetiltente pofl fenrentiam. e

X1 X,

Ante fententzam recte (e INterponiepro (uc-intereffe Tere

tins in quacunque Judicij parce. J. P, Surd.. confil. 266.9, 17,

Rosb.d. fo.m. 13, ante & poftlitis conteltasioneém ; in princi-
pio, medio & fine litis, Geil. & 06 70: n g.ex Oldrad. confil, 255
n.4.etiam poft conciufionem in cavfazante (eatentiam tamen,
arg./. 20 C. de evitt, Grzv.: concl. 7. 0.5, nufi fuerit appellatumy
de quoinfrd pleniusivide fuper hac quatione Cravettam confil,
4., 3.3Becl. d,conclin.19.€5 fegg. laudatum.
X X.

Huojus autem ante (ententiam Iaterventionis quis fit pre=

cipue «ftectus 2 hic non abs re quari puraverims Et quans

quam Covar.belg, 7. ¢. J.PeSurdeconfil.335. Hillig, in D, E.lib.
20, ¢. 7. L. fimpliciter fatuant, hujusmodi intercefionem.
neutiquam {ufpendere litem inter priores litigatores caeptam.

. mu:(’a.mq;ue omninodefiniendameflle, etiamfi de Jure Tertij

nondum appareatsquod ita verum pugat Andr. Fachin, 4b.1.
€onirev, §. Ul NCC CONLrarid contrari@ opinionis argumentas
- . Commemao-
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commemorandaarbiteetar, . Nobistames magis arridet af-
frmativa, nec id {ine ratione; Nam 1, Ad :.wid admitterecur

‘ Tertius ?cu1 bono ei concederetur litem in diverfo ftatu,quam ;

inter priores ver{abatur,-accipere; nifi, ut proceflum caulz

| peadeatis ([fpeadat, & priores impediat? Bach. ad Tr. vol. 2 ;
| E. . i 't 0 oleftia Jadi; q
9 ; Difp.27.thef 5. E. 2. Ad quid perget non {ine moleftia Jadia . |

s cis & magnis {umtibus prior inlite.ceepra,iqua mox per lets 2
] 5 cinm et exclodendus? 3. Si Tertiusreijudicatz, cujus tamea
maximam autoritatem elle inter omnes cenflat, execurio:
nem impedire potelt, prout pefted wdebimus,_cur non ctiarnt |
; ; litis cractationem remorari § prefertio fifine fraudis & cols |
; lulionis (fpicione intercedat. Menoch. confile 488+ 0. 5. ubi

[ ]

; etiam citat Vincentium de Anna Neapolitanum, ira fuifles l
obleryatum olim incaufa fratrum Hluftrium de Gonzago afle- i
| | satems ‘Quam quog; fememiam]uri .Samnico non credide. : 1
) 1 fim per cmnia difconvenire? (ecundum quod lite de ea_dcm ;
¥ il re 4 duobus motd gquiefcere priorcogitur, & res (ervandaintes ¥
| rig datur Judici, autapud pgﬂ'éﬁérem relinquitur, doaec de_s
] vero petifore appareat, SandeR lib.1. art. 15.de quo etiank.
2 ‘ jure Lg7. B, deR. ¥, in ulunon effe Hillig. d. lo. fateturs Nen
" '. obitat & [ is 2 quo §7.€5 Lpen, depet, ber. Nammilsisaliorum g
- } refponflis Cov.d. le. Geil, 1. 00f, 70, .15, praterquam, quod de
) .~ rejudicata loquantar, novifsim€ refpondemus cum Bach. 4. &
P loc, easfc.intelligendas efle de Judicibus Pedaneis, qui, cum
1y ' ex formula tantim dati inter duos fuerint, de jure Tertij,cujus
ly | informulanulla mentio, non poterant pronuntiare : Qui rax -
| tione hodié deficiente,ipfis nimicum Magiftratibus judicanti- 4
bus, illisque formularum fcrupulofitaubus fublatis, iplam quos k|
. que dd. L, difpofirionem defecifle confequitur. ‘
i XXE _ 1
3 ; Poft fententiam priore hugatore defiftente intervenit
- Tertius potifsimum ad executionem (cntentiz impedicndams ,.
4 | Ubiquzdam veniunt notanda in genere, caquc velcircafentens ] |
1}, | tiam, vel circa rem, in qua fieri debet executio ; Quazdam 1n. | ;
/2 , Pecie de Remedijs faciendam executionem impedientibus; qua |
> _ pracipué dao (unt: dppellationis & Nulliiatis. '?

| : .
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XXIE
Primuny in genere quoad fententiam notandum eft » Ter -
'l 3 : . ®um ,vel ejus nomine aliam, Caflte,confilizg.n.9, vol. 1, ad fen.
B ien'tia’,q,u;s ja.!:‘f-; inrem judicatam: tranfijr, impediendam exes
'_ 1 cutionem pﬁ_ﬁe pro. {uo.intercife i-nternj'emre,ﬁ, veniens 38. %
. = de tofiip. 1bique 4. & afleverare » (e Iptitm condemnarumo
0 non fuifle , necvidtum , & ramen grave prajudicinm pati ex
g ipiins (ententiz executione. - Adhocenim ut obfter rei judi.. :
€atz.cxceprio, eandd caulam & perfonam,idemy; juselle opor- |
¥ty 2, & Dedeexe,reijud. Necefle tanien hic cmtitm MaXi.
me eft, ut Tectio fententianon noceat iplojure, aut, I nocear
quidem liceattamenei appellare, quamvisid ncefecerit Pein.
g1palis vidtus, nec facere potaerit, Jov.c,i0: #.1. ahoqui fruftrd
deejus executione impedienda laborabir, Nocerautem ipfo,

jureicntentia duobus pracipuémedis: vel natur caufevelras.
WOne frontie.
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Ex natura canfe v ubitenenda el Regula ¢ Sewronsin Lata o
sontra legitimum contradiStorens ,» Ui primasac potiores habeg
i defendendi PATLES , mecel emnibus , etiam nox citatis, nee [Cientin
bus, gui 4 Fare Victs & comaemnari jus proprium deducere conavttir
& coguntur.l 1, §, 14. Di de ventranfpic.l, 29, 1m pr, D, de ineffs teft.
Ly5.§.ult, adSC. Treh. ob rationem [, 178, D.de' R, 7. Donell.
comms lib, 27.¢.1.Cov. 1,2 ¢. 2. n, 6. Sicfemtehtia sontra Pa-
_ trem lata nocet reliquis, quorum jas abillius jure depender, |
a2 L §iultuD.de agnefe. lib.  Ita damhato Domino vel Patrono

. = In caufaingenuitatis & libertinitatis, £ 25, D. defar, bow. ad-
. hibiti ramen eleganti dithin&ione JCriin £ 27,6, 0. D. de Uik,
g A ¢4uf. Perinde a®um cum herede nocet Legatarijs etiam igno- -ﬂ'
o = rantibus.d, bap. D, deinoff. tef. . 3, D, depign, Potuiflent enim i
- higuidem anxilium ferre hereai, caulzque defenfiori adfiftere |
. : ;
Rona,cumexcludere, Cov.d.c,n.9: 4. €55 ‘
' XXIV. ¢
U Rationgfeienvie 5 ubihec it Regula: Sententin imter alfos . “
= daracbefi Tertio, quanko de eareycujus altia vel defenfia-prior & ; H

propri
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“bewoB, féiens agere patittir,lpen.D. devejud, Sienim agens pro-
. LA . . T S . ; -

-priam habet ad¥ionem , nec per Tertium a jure agendl potuit

gepelli,tanc id Fertio etiam (cienti nihil obefl, uti de cohere-

|

A%,
4 ‘dibus notat Macerin 4. & verf. weluti i ex&'¢, Val. Forlv, de fue-
3 | - ceff. abint dib.2.c. 2.m,21.  Verim,quanda habens fagultatem
; . prohibendi non tamen. prohibet , videtur confentire tacite,
i | . quod caufa perillum tradterur, fibique prajudicium inferatur,
- : Cov.c. 1.7, 3.6 7, qua multd cerrius obtinecbunt1n Tertio ad
: 1 caulam,fi fuainterefle putaverir,citato,;G fEVJ.ﬂﬁHCf.HjJ?ﬁﬁﬂ’f},
e . ‘mab. Cujus Repuiz exempla fatisevidentia tradit JCtus in
: d.l.pen. 1n marite patiente uxorem velfocerum de dote ; {u=
3 ' -per quailliscenftante matrimonio nulla realisactio regulari-
5 | ter comipetit,l doce 9. C.de R, V, agere, H, Pift, 4. 9,29 n. 25,
4 f item in Emterereivenditx pollefSionem habente, Cov. 4, /.
1 wel quowis alio, qui patitur autorem {uum, non tamen extra-
: neum, / ¢ & g, D jud, folp. de jure,quod ab-eo haber, lwonomi-
; 1 ne (venditorenim, guia omne fuum jus, quodhabuit, in Em-
g9 torem tranftulic, proprio neminedceadem reagerenequit.H;
& Pilt. . 22. } experiri, & L pen. verfiillanario ef3. quo faciveriam
g c.pen. X. dere jud,cujus unicus duntaxat cafus eft ;" INam qua i1

fine (unt, exempli & illulfrandt gratid {ubjiciontur, Ante o-
mnia a.ind,/,pen, notabile, nontamen fatisexpeditum exem=
plum traditz Regulz eitincreditare, patiente debitorem des
proprietate p.gnoris propri€ ita didts, §. 7. Infl. dzadi, experitiy

. perf, veluti fi creditor. : - .

e el R Pl S . £

XXV, - | .

Ita etenim ind. Lpen, verf, veluti ff creditor experizi pajfus

fir debirorem de proprietate pignoris ; cum Pandedlis Pifanis, Ac-~
, gurs. 24 b, {en Florentinis,quz opiniene emnium fere unt {v.
” per cxteras, Goedd. ad Rubr de V.S, n, 21, €5 26, adver(ns Nori
cum & Haloandri,inverfo plané ordine & fententidhabens exe
emplar, qeod cum Dd.commauniter defendicZal.imd, /, col. 1.
& lib. fing. intell. ¢, pen. (ine dubio legendum eft, - Quia 1, nas-,

quam legitur datam contra creditorem {uper Dominiorei op~.
pignoratz (eatentiam debitorictiam(cienti ebelie, Cov. d, c.

B 3 5. 7

H il 5y

propriafibi competit fequéntem vel alinm, babens poteflacem pros-
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w,7. Quare Regulx in pr.d. Lpen, traditz tamdiu ftandum
e(t,donecdeexceptionedoceatur. 2. Omnes rationes ac
qualitates, quasin b1, penn. requirit Macer, Florentinz , nonu

thef, 5. E,

e S e R T = i, _ - i
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autem vulgatz liter® conveniunt, Ibienim,ut {ententia con-
tra alios lara Tertio noceat,exigitur(1.) ut actio primo logo
pertineat ad Tertium , quod de debitoredici non potelt per.

1.16. D.de ‘ufuc. (2,) ut agaturde proprictate; de qua tamen.
nunquam principaliter.agit creditor. H.Pilk, 4. g.n.31.arg.0. 7,

§. 1. D. decompenf. (3.) utdententia feratur cum prioribus Do-

mins,cum autoribus; Atnemo creditorem debitoris autorem
facilé dixerit. 3.id quoque probant L4, §fin l,29.8.1.D.de
exc,reifudl.Prefés.s.C.depign-vide Covatid. ¢,13.n, 7. H, Pilk.

ante omnes 4. 9429, 7.3 & feqq.Bach, 4d1r. vol, 2, Dijput. 2;.
XXVI, N ke

Circa Remyin qua/(fupra th.a1&522.)heri debet executio,quam
Tertius damnoex ea libi imminenti fummaric & intra breves
tempus probatoc. fiftirata X, dein int.refl. interyenie ndoimpe:
dire cupity, quingue {equentes cafus accurat¢ ab invicem di-

ftinguantar. |
XXVIL

| Primus cafus elt: quando executiofitin revacante, qua
in alicnjus poteftate quoad pofsefsionem non eft;impeditur ea,

Dd. ad c.38. X. de teftib. modo non {it contra Tertium praefum-

tio calumnie, aut eain continenti purgetur, per €.170,mpr. X
de app, Gilhau(, arb, jud.c.5.ram. 2.n, Fel, add. c.38.n, 9. Mynl,
ibid.n. 9. Facilius enim bena vacantia,quimab aliquo pofsclla
licet obtinere,l wlt.C.de EA.D, Hadr,roll. qua {ententia com-
munis eft. Cov. #.2.c. 16.n. 3. -Namque,{ifecundum Dd. Tets
tius comparens & contra {poliatum agentem probans rem.
(uamefle, fmpedit reftitutionem ejus, qui femel pofledit,valde

alids favarabilem, ¢, 2, dereftit. fpol. multo magis impediet hiey
neis mittatar in pofleGionem,quinunquam pofledi. J.P.Surd.

confil. tg. n.13v

3 XX‘VHI. e+
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XXVIIL St

C, Secundus cafaselt ¢ Quumexecutio fit im rebus przee-
:_ | dente actione perfonaliadjudicatis , non tamen in fpecie petis ;
0 ! tis ;. tunc quilibet pratendens fuum interelle & jusin re victori i
| i tradendaimpedit executionem , Mynl, ad c.weniens 8. X, des ;
: ' teflib.n. 8. fitamen illud jus per executionem extinguererur |
. penitus, Bernh, Grav, & concl. 70, n. 20. Cum enim f{uper_.
Z: iltis rebus adtum non fuerat, Terco nihil poterit imputari,,
'f q‘udd noncoatradixerit, Fel, 24. d.c. ». 9. Myal, 3. 06/ 73. n. 7o j
2: | Geil.2, 00, 70,1, 21 Etiam{1 Tertiuscas res l.ic¢ pendente, {:i €.
i i fraude tamen ,emiller, & pollediflet. Mate. Col, de procef. exe- *
,J,_ ' cut,p. 2.¢. 3. n, 421 ciim {fecundum Dd. nen per actionem per-

{fonalem, J.P. Sucd. confil, 405./ab Jin, led, quande actione rea« ;
li fuper dominio fundi agitur, reshrigiofa efhiciatur, Johan. , y
Vinc. Honded, decis. confult, 20, fib 130, & [iq. Grav.i,conel, 11§, :
ganfidyt. 1, 3. | |

m
o | XXIX.
eo

: Tertius cafuselt & Siexecutio fieri debetin re, quam Vi- 3
¥ étor Vidti, Tertius autem Oppofitos {uam efle alserit ; Tunc, fi- |
@uidem hic probat Deminium , 0 f.?:il.icetcafu-,q;u:and@ non,
pofsidet, Pofsidensenim peafumitar Dominus, & petenti exe- 2
12 '. cutionem fieriprobatioincumbit in contrarinm ol.inl obma- | |
2 vitornm 2. Cone ux,promar: procul.dubie fenrenta executioni 5
ne tradenda noa elt L. §. 4.D.devejud.  Ne fiat contraetm.. , i
X: - quinecunquam litigavit, necvictasfuit in Judicio, ¢. camls |
i | fuper. X.derejud. arg. 112,55 (egq. D. de excep. vei jud, - Sic Mu- i
i lier, quando pro-Marnti debito 1o bonis vel doralibus vel para. *
s phernalibus decernitur executio , poteft intercedere, & jus L
re quod retinet; 4, 30. C, de T, dor. allegando executionem impe-= |
2 { dire, aded, utfi nihilominus hacexception® non artentd fie-
13 5 et executio, proceflusipfo jure nullusreddatur, c. ex breric, X;,
% de pign. Nov,134.¢. 4. & ¢, Col.inprocefs: exec. piz. cap. 3. n. 262
i & feqq. X XX, % b i A1
Quartus cafue €57 : quando Victus polsidet rem, in qua
| fieri debet exccutio ; Quocaluaw ante feutentiam lite pene
ol dentc.

Pt
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denteadsandems ram contra Renm poflefllorem egit Tertius,

nondum tamen obtinuit ; & tunc nen impeditur guidem exe-
cutio, fed Victar debet Reo poffeffori cautionem prattare des
eo indemniconfticuendo, fi Tertius vicerit, L5 & quo 57, D,
deR. V. Cov.c.16.%.3, Namgque,{iabsque haccautione effer,
poflet vici{sim conveniri Reus d (ecundo agente, quafi dolode-
{ijlfec pofsidere, Mynf, ad¢.38. X. de tefiib. n, 6. vel cogeretur
Tertius non fine moleftid contra Vi&orem novam inftantiam
novumque proceflum inchoare Fel, add. ¢. n. 8. Aut pof? fen-
fentiam, QU 1D Fem judicatam tra nﬁjr, Cf}zplt contra Victorem
agere, {eq; executionitim incipicnda quam CEpte Opponere,
Libi videndam ; nunquid rei petite pofletho transferatur i
duriorem Advetlarium,an minus ?
“ XXX | e
 Prieri incaft y Quando durior fit canfaex ipo:{Teﬂ’i-ems MU
tatione impeditur executio, ¢, Pifanis X. ae reftit, Spol. Cov, 4.
lo.n,3.{i Vi&tor (quitamen nen ﬁ: calumniarum Redemtor
vel malitiosé Tertij vexandi gratid patiatur in (e transkerri pof
e{sionem,contra L un, C, dehis gri potents nom, ) Caulionem.,
Tertio pradentis Judicis arbitrio prx{’tate derredtet, arg, L. 573
D,de R.V.d l.pen, D. depet ver, Pan.ind.c.n. 0, & ibid. Ecl.m
9. Mynf, adidemc. 8,8.€5 cent.3.00/.73.%.8

XXXIL, oy
Pofteriori incafi,quando pofsefsiod Victonon transfertut
in duriorem adverfarium & difhiciliorem, executio nullo mo-

do impedienda,{ed in rem petitam contra polleflorem facienda

=

omnino eft, fineulla cauciene; fique Tectius fus vel interefle
fundatum fibihabere confidit,contra Victorem pofted’, 3 quo
ita poterit confequi, ficat ab alio, Fel. #d duc. . g. rei vindica
tionevel alid fibi competenti actioneaget, 4. /, 57. quam com-
munem clle opinionem ex (ententid Aretini 44 4, c. veniens. h

3. [cribit Cov.2.4.16. .3, Sibienim imputet, qudd non prius
egeritad rem illam obtinendam contra Priorem pofleflerem,
i quo eam Victor.juftc juris ordine fervaro, absque ulla fraude

XXXIIT. Buin-

guferri petit,
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X XXIIT

Buintus cafus ¢ff : Si inter Spoliatum & Spoliaatem a&um
eft Judicio polleflorio,exquo fpoliatus ante omnia reftituens

dus eft,porelt Tertius rationme fur intrereile intervenire criami,
¢x petitorio, jus domini praetexens, & reftitutionem fpolisto
faciendam, multum alioqui favorabilem, impedire, Menoch.
derecup.poffirem 1, n. 372, & 380,  Cum enim paenafwos fequi
debearautores,ided odium (poliantis non poteft obefle Ter-
tio : Erieri debet executio cenvra illum, qui re judicara da-
mnatus elt; Namque reipectu Terrij eflet nova, proprer per-
fenarum mutationem, litis tnchoatio, 2, £. D, de eéxc,r,jud. \ éf.
se7fil, 100.7, 14. quod ita {e obunuifle in tertminis gloriatuc
feloc.;8. X, dereflih. n, 12, arquelic Dominos dg Rota concl. 419,
definivulle ceftatuc Myal. 44 duc.n. 10, qui quoqueperindé in Ca-
mera deciflum meminit, 2, 96/ 1. "Et dim agiturpetirorio-qui-
~elcie intered cognitiopellefforij, nec quicquam litis pendentis
exceptio attenditur, _ ' |

| ' XXIIV. S R
Ne antem hilce modisia executione impetranda A&o.
restmpediantur, ijsdem , prafertim de jure fuonon diffidenti
busita cautam eft, quod (alurare dicitcon{ilium ' Geil, 4 04/ 7s.
% 27.ut, i Tertium.extra Judicium dejure, quodin re litigio-
la haberet, jadtare expertifuerint,faciant el citariad a5 iflen-
dum lits, jusque fuum dedacendum : Ui, malitiosé non com -
pareat, poltea nonadmittiturs cujusmodi citationes [2pilis ad
Aftorum & Appellantiam Inttantiamin Cameta decretas fa.
ifle (e meminifle fcribit Geil 4. /oc. :

| XXXV,

Jam in pecie de Remedijs ad executionem impediendam

paratis (fupra thef; 21, ) videbimus3Ea duo {unt :Alterum Ap-

pellationisy Nullitatss alterum, |

Rk . XX XV

. .De Appellatione ita eft renendum : Tertius pro fio inter=
efle , etiam futuro, gl. im c. mon folent. 2. ¢. 8. . P. Surd, confil,

274, #,19.d{ententid interalieslatd potelt appellare , . 4. L 5

& pr. &
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& S0, L 14, Do de app. 1, 20, C, deevice.c.1g. X.deoff. deleg:
A.Rauchb.p, 1 g.27.7.12,Geil 1. 00f 70.n.14. qued fieri pot-
efl 3 quavis ;& quoliber gravamine, tdm de Jure Can,c.10. X.
de app.cor. de dilaric. 7e 6. 12 ¢ 60. X, eod. quim Saxen. Wef,
1.7 deapp. s, §, M, Berlich.p.1, ca.n;l;;a; 7. 40, non tamcin de_.
Jure Civali, fecundum quod regulariterab lntar!ocuton&-,}. 2;.

C.de Ep.and. .2, D, guor, app. nen rec,l. 16, C.de jud. mft vim.,
definitivae & damnum irreparabile contineat Zang.detort.reor.
cogun, 3.6 [egg.n0n licet provocare, Hillig.7n D. E. lib. fg/z. 0

6. Oo. Berle po 1. concl. 50. 4. 40. € ffgq.id quod 1n Camera Im-
g:icri-'alii. etiam fervari teftatur Geil. .06/ 12 9,vide Bach-. adTr.
w0l 2. Difp. 35 ot bef 4 EF. G
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Z e XXXVIIL _ i
Appellansitaque Tertius,:wé'pmfec;uimr‘appeﬂatmmm

i Principaliinterpofitam, av defertam, ve/ nunguam 10LCrpo~
ficam:in quibus cafibus diver(a Jura {ecvanrag

_ XAXXVILL g %
Priori im caftr,, quando prioc Litigator,qui principaliter

vetbis fententiz damnatus eff, abea appellavit quidem , atde-
inde deftitir, tunc nihilomines,pro fue interelle cceptzfm:"[er'_-
sius appellationisinterpefitionem (ufcipere & profequi pf:}-tef’n.
Geil, 1. 08/ 7, n. 9. b/ 1 2.2, 1. & 2. Ei namque Prior defiffendo
przjadicaresac jusfemel factFappellatione quafitum auferre
aullo. modo poteft,obratienem 474.L155. B. de R. J. Sentea-
1id enim per appellationem {ufpensa omnibus quibus pra-
vamen aliqguodallatum eft, eniam appellatis /. fin. Code app . fi-
nealid appellangne ,acg. L fipoE morten 10.§. fine D.de bon, ant.
Sud, pofs. via ad agendum aperitur, mon aliter, ac fi
judicatum non fuiffer, cim fententia pene pro extincla habea-

tar, [ 1. infin. . ad SC.Turp. Quod yerum elt, etiamfl Ter-
tius illam intra decendium appellationem non ratificaverit,

arg./,39: pr.C.de temp. & rep app, hoc enim tum demum necel-.

farium eft, quandononipleTertius appeiiat, velalterius a_ppcl':-
Jationem non profegnitur, fed rantim adhflit Principali, uti
dicemus inthef; s7. Berl. n.concl, 25, m. 30. &feqq. allegans 01--,
dr ad. confil. 255, contra Fel.inc, 38, X. de refiib, n. 6.77. Myn{ad
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: , Pofferiori- cafit, Siprincipalis penitdsnon appcllamt, fed
; e Jatam fententiamapprobavit; Tunc id fecit ideo s Vel quod
[0 i nolebat ab initio,Vel quod nonpoterar appellare. © Nolebat re-
2 e mittendoulero reggedium appellationis, idque ve/ Tacite, w.f
e Exprels¢, .
s 3 XL,
4 Lacite 5 polt Sententiam beneficium appellandi de('eretl.a
% ! do, & {ententiz e {ciente latz , vel ob metum fumtuum vel ina |
,:: jultz caufz confeientiam intra decendium non reclamando,

r arg, [, fin.infin. C, defint ; guaficert. guans. Quoin cafuillud
Tertius {ufcipere & fine fuccumbentis ratihabitione Profcqm-
potelt, Bach.ud Tr. vol.2, Difp. uit. the/. 2. F,

s . XLt

2 Ex reﬁa, vel pacto inrerveniente, |, ult, §. ult. C. de tc’mp

| .Eﬁ”rfpdr.;:pp quandu (cilicet pars condemnata cum adverfario ,_
= f tranfigit,tunc ed transactione non attentd Terrmspro (woin-
K ‘ terefle appellare poteft, Pan. Harem. Hartm. a Becl 4, concl, a5.
B ®. ¢ 6.citati per rationes feg.rhefadductas. |
ips
S ARy G G %
¥ o1 Velfnepm‘?a, quando parrcsm]udlcm beneficio appellatmms |‘ 1
Ty &inforoSax.Leuterationis & Oberleuterationisrenunciarunt, ¥
o eoy; {e non ufurasante fententia Sponté promiferunt,/i1.§.3.D.2 |
ra= qutb, app, non lic, proutid habet in rerminis,Berl. g, 1. concl, 25 n, -

i g
G. 5 70. Defenditenim Tertius perfonam propriam,/-2.§. fin, D. I
| qmmd 4pp. habétque facta femelappellatm'w jus quafitum.. ; J

H% | l[ utl fuperius fuit dictum, quod e prior htigans tranfigendo auc . ;.*'i
3 renuntiando auferre non potelt. 5. §. 7. D. aeagp. cb rationcm i
3 Lh74.&155.D.ds R. T,

it XLIIL

wey Now poterat appel are Prmc:palxs, tribus ponfé;mum moO-

e dis, in quibus pra cateris elt dubium,alioqui innumerz funt

B caufa, ob quas Victo appellandiremedium denegatur, notatz

01 - 4 Dd.in appellationum materia.

€ 2 XLIV. Pri-

|||||




. Primus modus e, blcaufa fub claufula, REmoTA Ap-
7 PELLATIONE, fuitdelegata,eatantam obeﬁPrmc;pah » DON
2 Tectio, Teeutl. vol, 2 Difp. félect, Difp. finsthef 4. B. cujus jus per
4 . - nullam verborum plenitudinem intelligitur fublatum, 4 3. §.
o ‘ ﬁqym;zprmc‘:pfﬂwqﬂadm 173 psz/l Referiptary, C.de prec. Imp,
i off . Fc. Vant. de nullic, tit. guis pofs-dic. de aully n, 16, nift alind ex.
| ptf:(ce appareat,Fel,adc, 78. X. deteffiv. n. §. Debent namque
| emnia mandata & Refcripra Principisincelligi cam juftitia, &
= falvo jure Tertij Myn(. 4,04/ 8. n. 5. arg. Lfin, C.[iper vim vel al,
: Et Ita Refcriptorum facienda c{’nmerpretano, Ut nemini No.
2 ceant, 4, [. fin.necvim & effe@um fuum prarterquam r
1 in hos, quos interdara funt, & quorum in i)s meatio i,
porrigant,/, 1, D. de conft prine. Geil 1.0bfi 70 #.12:13. & 0b/fi72, -
7.5.0.My0( 1 06[ 3 Boc.cl sidefp. 5.the 19, Berl. dy conchon_ 27, 28
idque ita in.Rot. Rom, judicatum dicitLancell. p. 2. ¢.12. am-
pliat §,7, 52, deattent, - Hocquevulgo probane Dd. ex c.1¢.
X de off. deleg, de quo s mulmm ﬁugul.arl omnes emlamantn
- Fel. do fﬂfg, -

g
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X LV,

3 Secundus; nmrodus eft s Siejusmodi fit atus, 4 quo ex formi
ﬂ&ltﬂtldppl‘.’:”dtlontm removentisnequeat provocari ¢ Idra-
men non includic Tertium profuointerefle comparentem, fed
rantimin{ententijs vel [altrumentis, 4 quibus ap})"‘”arﬁ prohi.
bitum eftynominatos.Cravett, confil 14,n.1.2-8 confil. §,70.14 o
P, Surd.#onfil 271 5.5 5 vid: plures apud'8ernh, GI'JPV 1. concl,
V2 2% B Quoniam coafluetudines & ftatuta pereffatem ap- i
peilandirollentia, ut non Jucis Civilis tantum, {ed etiam natn-
ralis quodamaedo correctoria, non extendenda, fed quaad
ejus fleri potelt, reftringenda {uat., Irade ftatuto qucdam Pa-
duz notat c*cPan kelinsd'd.e.n,16.. quod licet injungat Po-
teftatiremoti omni exceptionefententiam per Curiam Vene- ;
“torum cxeqm,ld tamen NON OPeEratus,ut femcnna debeat mass- | G
fari cxec u:mm contra. Temum.
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Lertius modus eff : Principalis bino veltrine judicio (upe= .
; { ratus regularciter appellare nequit 4 wn. € ne bic.in un.end.c.&%. |
‘quanquam ob peculiaresrationesin Camera aliter obfervetur. |
Mvn( w. 06/ 15. Geil.1, 0bf72. 1,3, Potélt tamen omning Tér- §
tius, fiusque ad caufz conclufionem in ultimi Inftancid licem., '
agitari ignoravit,fecundum Dd,communiter, Grav. /. condi.
7.7, 6. aut [ciens, judicialiter , im6 & exrrajudicialiter , pey
] Nonnullos, {e in illius litisexaminationem non conflencire 5.3 [k
te lententiam fuit proteftatgappellare.Cov.t.2.c.i5..8 Tunc n,, -
_ “{ententia ratione caufe tertia, non rertia relpectu Tertij, fed
. primaefle videtur : Geil. 1. 0df72.2.2. |
XLVIE, _

Ad pradicta tamen notandum generaliter venit » I. New,
Tertiofententia illa, 4 qua fibi appellare prafumit, etiam 1200~
ranti & ex natnrd canlz, fed ratione fcientiz noceat, fecundum. _ |

diftinc¥ionem Macri,in /. pen. Derejud fipra th.23, & 24. que. |
¢aln intra decendium 4 rempore propriz, quodin omnibus ap-
pellationibus fatale eft, 1. €. de LETMPD. APD, Co.CONLLYEatiuni 5 de- s
#Fﬁt’lf, in g, non condemanati fclentia,aut late fenrentia cotn pir-
tandum rec¥e potelt provocare,Z 1, §. #lt Diguan.appell, i, 3. C.
quom. & quand, Fud. feut.prof. deb. _ '
_ ALVEIE. =
H. Notandum ex Geil. 106 z22 n. s.ita obfervari (cum,
id pert, xx.ab ipfo &Tr.ailegatos minimé probari putet, Bach,
4d Tr. vol, 2. Difp. thefes. F.Jurprafuo interefle principaliter, |
| appellaturusd fententid inter alios lat, five definitivi , ingua 1’
| ud alidsregularicer non requiritns, 7, 2 D, app,five interlocato- §
| £1d, cujus hadtenus naturam hac appellatio imitatur, Bach.Z.
loc, gravamina fus und cum ipla appellatione nuncupatim vne
g codemq,ue die, M,Berlich.p.l;mml. f O #4:102+€XPrIMEt , NOM..
| aliteryac fiab executione provocetur, \Wel confil-100-n, 1. Ubi
enim appellatio contra Regulas Juris proponitar, utiin pra- ;
fenti fieri norat Geil, 2 lo¢vpropter doli prafumrtionem nons 1
- alieer admittenda eft,quim fi exprelsd cansd juftificcrur. gl
| &RomanaSfiaurem , de app.in 6. Qov. ¢i5,in pr.
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X LIX. b

11:ftenus de Tertio per remedium appellationis execu-
cionem featentiz impediente dictum fui.t. Nﬁunc quogque pra
i nfticuto noftra (fzpra thef 35.) de Nz{llzmr{_.v1deb1m_us.; Pofle
autem Tecrinm nullitatem ; noA MINUS,GHAT -appe,l:l.an-oncvm p
ere & allegars,atque per cam executionem lrflpe?“i’
inter omanes feré convenir, i1 nullitas fﬁf notoria: Verum 4l
siorem requiratindaginem,neque ex actis mapl&[’ta fit, .n§§fani
:d Dd. communiter, Geil. 1. 68 1. .3.65 00 127. 7. Jﬂ[:l (1;u1.,
ita obfervartin pr-inCil_pa‘lit-er-cofndcm-na:to*te{"mtur Mynh‘%ﬁ”jﬂ
64.7n, 2. Quod ad Tertum quoque ext;-n@rt Ifud, ScS: | r..;_ : ;;
feud. p.g.fect.itan. £8. adjectitamen fha.c.-llmltart.lane'.. S e;. !
jusfactd executione no c-v.anﬁﬁ:e..re.t.pe'nltus-,-alm‘qumﬁlmpe iet
‘executionem,eriamil alirorem indaginem requirat,

Licet autem Tertio., quod magis dub inmelt, -nulhratgm
«ribus conformibus{ententrjsopponere, carnmgue executids
-nemim,pedire_,non'-obﬂame.'.C'z‘e-'mt 1. dere ;._H‘a’. -qudw :tanquam_:
exorbitans Fel, #d 4. f--n.1,7....de_91'1_nCIEa.11t-er con T‘mnat? tan
tum accipienda eft, Quiar.utianted t13.46, oﬁf_n bm _ ertio
appellare tertlo permittitur, ac per f:Qn(equen% enti?“mt;]mi
executionem fufpenderes curnon id quoque per IIU 1.tda.t1 oi_p
pn'ﬁti-nncm licebit ¢ -quippe,-cgm“hxc certior & u’}gi lor 1r;
faciliusque concedatur, ita, u_tllla_ prtf;plblt:] lll{tc nihi oi:mn:;-
CO‘mpEta'['Vant,d.cm-g{’j3..1lliusq;fatta.la l_'ltHf: T—em rlt):l] L*[;np[' .
aant, Geil,r, obffe27-m: 8« . Tertius prifcipatis AOR.Ce. et ;
tem acciperein {tatu, quo eﬂ_uilter ht:gatfnrea ti_mporfe ln{t-c _"
ventionis, Quare,ficutifiprd thef 45+ c'illé’(um.-.mr,mum ca-

centiarum ultima eft prima refpectu Leruj.

R

Lp?ppﬂﬂ

Huc usque de Tertio ratione fui interefle principaliters

- ntervenience laté dictum fuir, Reftat jam,ut paululum quog;

dz altero diltinctionis mem
minds principali videamus.I
mis modis, 1+ quoaddehinitiogem, .

Hunc quinque confideramus 1npn-
Materiam interventios
| nuine )

Ly
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broin thef 13, Teruio accellorio fen




aum, 3. Modum, 4 Tempus, ¢.Interpofitionisfinitionem.

!- Reliqua, fi qua (unt,; nondifficulter ex hactenus relatis fluere.,
| ; poflunte . _
. | I. Testium huncacceflorium ita defceibimus,quodfic pee-
, . {ona,profuo per confequentiam interelle, liti mota ad acto-
# i gem vel Rewm: adjuvandum accedens. c.uleut litpend,in 6.l ven-
: ? ditor 49.D.dejud, Bernh, Grav.i.concl.7 1.n.2.
- | I | L | I L
o 11. Materia harum Interventionum eft eaufa & lis ipfa
: r inter litiganteshactenusin Judicioventilata, quam candemy
| velplané cum jure Principalis cohzrentem elie oportet ; Alio-
: . quinoviinftanda, nove procellu opuseft,/.3:D.dercjud.li57.D,

de RV .Lpen.D.de ber.pet Geil.iob(.6g.n.2 eff70. 5i-2.4.Em, Rosb.
suprax.vtitugy nis Bac.ckg. difp 5. thef 27,

n _ EEn - LEV, _ |
AR E® autem necellariumypratereaquae (upri gensralius dicta
- , ~ fant,uteam litem hic Tertiusadhzrensineoaccipiarttatu ,in
RS quoe tempore INTETVEALIaAis con aftic,eule.ut i pend.in 6,Clem.
10 | wmﬁj.m;g'aafm..dt elfﬂi nec cogi- pa{fam lirigames prl-ncipal'es-‘
1 novum cum hoc Tertiojudicium (uf{cipere, Jof. Lud, Perwfidecss
p- | at. . 25.p..ne lites multiplicentur, Eftenim Leginmus Con-
1t tradic¢tor ille,cui defendendo accedit Tertius,ideogue nonim-
o' merito ejusdem quoque jure gauderedebet,. Quod etiamy..
0° placuje El.noftro Serenifs.in Q. &3, O 2:2. ponr dex Interventiol.
= . § iseverfl  en Procef allerdingsd n dem: fande / davinne ¢v fo
g 1 vanh befunden wivd/ceallumire. Hincijsdem arctarur tecmins,
- | guiin Camera (tatim abinitio fententiz Tertio exprefse afli~

| gnantur, - Geil 2.08(71.m.20.Exemplafuntin Venditore ad e~

| vitandam evictionem d.lgaiD.dejud. l. 5.l 14. D appell. in Le-
re gatarijs fulpecta collufionisdecegenda ergs 29 Dudeinoffeef?,
0q;. Cov.£.2.0.3 n.1.Boc.dlongr.& agnatisad defendendum Vafal-
(en lum de fead: privatiene conventum, Lud, Schrad. de feud. p. 9.
oiis, feit §2.m . gointecrvenientibus.
t10 « |
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7'ew'l L.V. 5
A B 1M, Jiodus interveniendieft,ut hic Tertiusnon teneaturs |
1% i; o novos libeilos exhibere litama; conteltari denuo Berl. 4. conel. f
4 }i . n,59, fufficit enim Libelins’ Principalis litsque conteltatio
8 ili 8 B anted facta. Geil.L.ob/71.1.9.6"10. Nec potett poft publicationem
S T in Judicio srobare,allegare,novainftrumenta exhibere,;Rosbe
S j' R n.ip. & novos teftes fuper ijsdem vel contrarijsarticulis Geili,
o ,l g - obf n, 12.producere;arg. . fratermitatis A, dereflib. eo tempore, |
o quo rmnp(}tccatP-ﬂ,ncipaiis(Namqudd pofsitidfacereTertius
1dera rempusPrincipali ad defendendum cenceflamyetiamithic
| i & omiferit,nemo dubitat. Cov.d, c. 7.2, ) nulla habita (cientiz vel: S
§ | ignorantlia ratione,cim ad Reum principalem primoloco per=
o - trneatlitis defenfioisgs; A Tertio excludi nequeat, Alioqui mule.
| ?’ ;| tispateret fraudibus aditus, nec unquam lites finirentuarc. 2. s
% z"z'r.pm.f.:’. (10,1017, gL & fentirent gragamen maximum Lirigan-.
tes principales,fibond fide cu legitimo contradictore agentes
eés nonfecerint citari,quorum forté per conlequentiam inter- §

efla porcﬂ,ob horum deindeinterventionem adlitis redire 101~
tl cogerentu r.Cov.d.en.z ;.4 Quodita 1aterminis habet Johs,,
Vinc. Honded. wolir.confult . 25:.7.8.9+ & 275 ac1ta Perufiz judi-,
catumolim fuifle retert. - , _ |
LVI, |

{ {
- - e Y

Praxdicta ta. itadimrta,urnon pr%occdantim Tertrc minore;

1 muliere,vel quavis.mifera'bi.li &privilegiata perfonaqua etiam.

polt -publieati-on-em-,'petité inintegruen reftirusione,ad juraf{ua
iR deducenda & probanda comparere; dammodo intergentiona- ;
o R les articuli ex cognitione Judicis de fenfionem Partis, cui ad{t=
S = dendum,videantur inducere,ficuti in fati contingentiadivers, j
£ :f f fis-vicibusjudicatum efle # Confil. Reg. Neapol. tefte M, de Af- ‘-
i f:&. decifi15.mfin, fcribit Graw. nconcl.yom. 14, & conclilos, in fint,
= Ita to.utillz privilegiate perfona perant in integrum refhitu- |
- ‘;s' tionem intra illud tempus,quo poterat Reus principalis, fiipfe |
B minor vel talis perfona effet, Pari namque cenfurd & jure font .
it | difcernend: Reusprincipalis & Tertius defenfor ;ita qui:dem,uty |

g ani & {i majores fint,lege majerum,fminores fmt,horum qt 04; kege
¢ ' judicencur. Cov. c,l4.7.7. - Y -
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IV. Tempaus. Hicaccefforius Tertius poteft intervenire tim
o primd, quam {ecundd In(tantid, prout/mpra rhel's. genérali-

tecdictum fuit. [n (ecunda Inftantid aut adhxretappellationt
alegitimo Contradi¢torefacte,aut co non 2 ppellante princi-
palicer,ob fuum per confequentiam intereffe,a ppellatLitroque

modo non potelt non juvare Principalem appellatioTertij,arg

(10, § fi11.Ds de appell b &5 2 €, ff unis ex pluri&e.Geils 1ol 227,
prafertim,fillius nomine exprefsé fuerit interpofita ; modo i-
ple quogue poruiflet appeliare,{ententiamque non comproba-
veriteXprefsc,Lr0.S fin. D.deappell. vel tacité, ei, fe (ciente lata,

noateclamans intra decendium, arg. Lfin. snf, Cdefint ; qusfi

tertugrant. & e Quod tamen feciffe non creditur ;. fi non appel.
laverit-quidem, {civeritautem intra decendium, appellationis
interpolitioniprafixum, d Tertio efle provocatams quia tunc
tretus beneficio exhujus'appellatione fibi i Juris provifiones,
competente propriam omilifie videtur Hart. Pifl, 1.9:47. 710,
Notandum tameneft, ut Terrivs appellationi d Reo principali
interpofiteadhafiurus-debeateam intra decendiym ratam hae
berey{eque eidém afsiftere velle; Judici intimare,arg. /.24 pr.D,
remrat.bab.c.non folent. 2. g46.Geil, d.ol/ 1227 4.Rosb.d, rit. n.
12. diflentit Harom.Hartm.ob/10.refutatus d Bernh.G rev.Z.concl,
Y2 2vconfid, 2,n,4, Aut utprincipaliter appellaturusfaciatid in-
tradecemdies a {cientij Principalis computandos, clim pari
cenfura & jure finc difcernendi Reus principalis & Tertius de-
fenlorthef praced,infm. Digac,Covar. c.15.2.4.Grav.d. conc/n.6,
e 5 i 756
. Appellat autem hnjusmodi Tertius velpropter intereffe itain
fpecie ratione canfa diGum, cujus exemplum in venditore propo=
nit Covarr. 4, loc. qui vito emtore propter damnum,quod fibi
exevictione imminet;poteft appellare d fententii contra emto-
rem latd, quz nondum tranfijtin rem judicatam- Sic pater pro
filiocondemnato appellando intervenige potelts/:2.§.2,D, grtan,
appell, Perinde Uxorem,Marito in.caufa ipfamcencernente, yi-
delicet [uper receptitijs vel paraphernalibus, arg. le.§.2¢D. de
4pped. quin ctiamin dotalibus, prafertim hodié poft amplia-
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su: jus Uxorum, L7:C. de Fur. dot. (uccombente pro {uo inter-
efic appellare poﬁ}: aon dubirat Bachov.ad Tr,vol. 2.D:p.ult.th. :
2 infin. Alia plura exemplaannotant paflim Dd. circahanc ma- :
o geriam. E1X
4 | Vel propterarctifsimam co njunikionem:: Ekemploﬁ] at Mu-
| lieres,qua,licet pro alijs intervenire & appellare regulariter.
g | :}. prohibeantur, arg: [ 4 C.deprocur: tiim propter qualitatem (-
i : xus,arg.f21.Cd.rim quia-incidithocin quandam 1atercellio-
| nis fpeciem,reé’cé-tn.,appeiia nt pro-Maritisin caufa hiberalt, /.3:
41 D.de l.cauf&proliberispietatis intaictu,le g D.de procur.l1,§.1,.D; |
e de appell.rerip.;HicrgTreutl.,zwlfz;D:ﬁﬁ/e&;dz/[f,rylt. thefi 2. F. ibig, -q:"-
i Bachov, LX: ;
Vel propter i1 [Er 4L1ONCIR S Hinc quilihet-de Jure civili pro
capitis Reoetiam refiftente ad: impediendam execcutionem ul-
g B eimi [‘uppiici}iappre-llarefpote[’c,/. 6. D, de appell; excepris delictis,
2 B flagrantibus,quaq; (tatim punici Reéipubl, interelty £16. D: d.t..
Omnium eniir intereft innocentes defend: & hominem homi-
sis beneficio affici,/7. Dide fern.export: M\ el in parat de appell.
».7, Inveteratatn. Germania confuetudinein caufis coiminali-
Bus appellationes non adinieti,teftatucMyn{ 2:08/68 #:4.& cone,
4 obf 41:Gerl.17 tr.de pace publ: lib.xe.z0. Bachov.in [gpius diltaTr.,
&ifp.33.th.3.K.9 sodrin plerisque Germamiz lecis wverum dicit,M,,
_ N el.inpa rat.de sppetl. rec:’pm.;.B'ﬁ cer.intr.de j‘mim';c.g;n $4.6°
% /ég. dilfentire videntur Dan. Moller.4.Semefir.c,32,8 M.Berliens
4 p.r.amd.ga.n;zg.ﬁfyquftchqmd*ﬁrgm Camera tn.appellationes
. in caufis criminalibus nonreciprextra dubiom et ,SRA frb. Imp.,
LG Carol.V suAugfourgl Aiszo.S.0tem algjent eeliche geit 20 & Cam B .
;ﬂ. ) pe2.1t,28.§ Jiem nachvemaudy.  Geil. £ 04/ 1. . 27. quia }
i 4 vigore Ordinationis Cameta ,part. 2.4t. 2§8. §, 0D fone
derlich et¢ caufe ctiminales omnino nuliz, excepra fradti pace;
r‘ecipiuntllY.MYﬂﬁd.QEf[Qg-ﬂ-f.@‘R@/ﬁ.?451‘8545{.!.)?*!];133 n.Moll.d.
ki foc.1.6.Chr.Belold.iz Thefaur.Pracian vocabuls WEOULY p. 1.855%
(o DeJure Sax.fi proceffusinquificorius (qui ut plurimim inficut
o : folet, & hodic Remedium ordinarium factus eft, Joh, Georg.
il & Eledk. Sax. ift der Policey Ordnungyibdatro 23. dprilis An.abiz. tit.
i ponYuftitien fachen S.5.o.0n8 toeil beydes die Rechyee efe. )contra 8
Reum fuit inftitntus,appellationcsn non admitci re€ defendn

pole crediderim..
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V. Fmtso: Sententiahicin ip{esmet Litigantes, norn Tec-
tium accellorium concipiendaelt,Boc,d.Difp.th,ult,Berl,d.concl.
nfin.Getlr.obf 122nfin.Gilhau(. arb. jud. p. 3.c.8, pum.s94.m,.02, 112
Jod.Damhaud.iz prax. civ.c, g§. Sed quamvis,inquit,adjunctus »
ita tunc procellum producit & peragit,in nullis tn. locis & aéti- »
busde eo adjuncio mentionem fa&urus erit,fed-nein principa- »
i quidem {ententii,quia hig Principalis non eft. Deindé »
ipla (ententia deber efle conformis libello, & nominibus »

Partivm in proceflus principio. pramillarum.. Er panls »
po/t:. Nihilominus quamvisipfiusadharentisnomen.in (enten. »
tia non exprimatur,eadem tn, fententia per confequentiam ipfi »
adharenti aut profuerit, aut ipfi prajudicio vel damno erit,.
Quz tamen fallere dixerim, fi Tertius Principali nonappellan.
te pro {uo per confequentiam interefle appellavit, quod feri
polleluprdzb, s&. oltendimus..
LXII
Dearticulis interventionalibus, & formulis in Interven~
stone ufiratis non pigebis conluluille Em. Rosbuanprax.civ,t, 47 e
deinterpent iﬂﬂf,;& Ludo VaGilh‘aﬁé;jZI‘E. ST 7 3. ¢ 28..
f XTI Vo 3
Prigs quam finis Difpucationi noffrz impenatur, iaudin- :
Gongrué disqu-irt putaverim ;. Num EXCEPLLO df:jurc.Te-rtijg,ﬁi‘- |
quo Reus nulium jus vel caufam haber,admirtatur?Et vecinsac. ¥
communiter receptum efhillam regulariternonaudiri, 24,§ 7, L
|
|

D.fi ferpgind, el confilig.n.e7.0if fit in totum juris&petitionis
Aétoris exglufiva, Gothisd.l 6, C, ar féry, fug: cujusmedi eft ex-
ceptio de Dominto Tertij,l, fn,C.de RV, J:P.Surd, decissi4 4.1.19, |
quz nentam eft de}u‘reTertij,qilim de nonjure agentis, quem. i |
fine actione agere ineffetu concludit, Thellaur.decif(g.m. 1. & !
ideo etiam poftlitem conteftaram petelt opponi.Hillig.in D, &. 1.
lsb, 20. c.7. fublit,D.iw not. s f
e b XV | ’
Ulterius eleganterquaritur : terdm Tertius habers in Vi~ |
¢inid cauponam,Molendinum,furnum etc.uciliter experiri pofs
fit contra Dominum fubditos {tiesab alio,qedm d fe cerevifiam
emcre, & alibimolere,aut panen coquere,quod anted ipforum

P 2z arbitris
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arbitrioerat relictum,prohibentem ¢ Affirmative {ubfcribere
non dibitamus. Nam,etiamfi quidem cuilibetpro lubitu in re
propriavetfari,fuzq;utilitati fervire pefmiffuem fit,/Ecundn vul-
gara Jura, Jd tamenjure, noninjiridaucnocendi animo frat
oportet, ,78.D.a¢e R V118 3.5 6.D.néquid in flumpubl.l.16.D. de
R.7.6 ¢, Quare Jultitiz &=quitatinaturali maximeé confenta-
neum eftyur,{i fubditisiftinsmodi iniqua, injufta, & naturali k-
bertaticontrarialex imponatis non tdm ipt1 {nbditi, quam.
vicini, quortm molendinis & furnis per hanc legem vel (tatu™
¢am Reditus & debite pro molitura vel piftura penfiones {ub-
trahuntur,ejus im_p'ugna'rrfd;i;'_‘j"u's.&‘*potcﬁat"e'rri habéant, arg. L4’
D.de décretiab ord Facloa.Clde dec,"deckr.liboo 1.5.C. de cenftb lib,
vz.etiamfi publicautilitastalintandaro prtexatur A. Rauchb.
p.0.4.27 nfin. Acitad Dicafterio Previnciali Lipfenfiin -c.au{i.'a...f
.dppidi?.aud}'m contradgipiig judicaty m,ejusc'qu'e ‘ﬁ:n‘_tcnnam in
{ecunda Inftantiain AulaDresdenfii Judicibus Appellationum
approbatam,idemque A\Wittebetgenfis Curiilis Judici-ijﬁ“ef;
{oribg pronunciatm eflein caufa'0ppidorum£il~$m coqtra@)ict‘v
'fébtlfg teftatur A .'R&uchb.d.'la.q_uﬁ o, ut &C rayert de antig.temp,
part.gn.7. cumfeqq. de hac quzltione'vide plenius. |
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Corollaria s,

3. Exceptio nonnumeratz pecuni potelt opponi et-
iam poft biennium, fi debitoronus probandi, in fe fufci-
pere velit. | | -

2. Filius per fubfequens matrimonium legitimatus
fuccedit in Fendum.

3. ‘Confefio coram Sacerdote Confefsionariofacta,
it demBeiechefuhl/nihil operaturinjudicio ;Ideoque nec
' onis;nec ad inquifitioném eft fuf-

ad juramentum’purgati
ficiens, e ke
4. Civitates Imperiales habent Jura territorialias
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JOHANNE STRAUCHIO,
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