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TORTURIS IN GENERE.
. SUMMARIA,

g Tertura &5 Quaflio an difzrans,
2 Definitio Quaflionis,

3. dnqueflioper f¢ snferat crpciatu £0¥Poréy
¢ Torture [ynonima, | |
§+ OrigoTorture antiquiffima.

#e Luodnam genus tormentorum 4apudRomanss.olim fuerit in ufa.
7+ Variagencra Tormentoruns,

P

o vidfit tormentum Vigilia,

9 Carjudices GeBeratormentorim ﬁin" debesss,
0. AnTorturalicita,

1 A2 fine canfa guis torgvendus, :

A2e dnguefionis babende cansiaquisfit damnandus.

130 AnTorturafig yes pericalofafismpliciter.

i Exp/imtia Nov. 143 c..j;, | _

Y5 AnTorturain Sacris literss approbat a. f Bl

10, anatia' I”ﬁ dmare, rfff:w mentiaﬁt Num.§. ?’" 13.fuﬁ‘tf Tor-
7. dAnPripcipes Coriftiani reCié utaxtar Torturis, (¢ura.
18, Cus Magifiratus comperat poteflas Reos torguend;,

e Orcura, dequaimprafentiarum Divind adfs
BEE (tente Gratid periculum qvoddam Academicum .
o fulcipere conflituimus,plerumquea ICtis vocatur
e As Qvalftio,




Jvaltio, quz tamenipfa Tortura noneft, fed per torturany’
tanquam medium eruende veritatis expeditur ac perficitur’
perlcumtef} amentino.ibiper Lormsentasnieyyogars Cide Qvefl.:
L. gvoties. 12, ib.cum sormentis inkerroganda,C.cod. Adeoqve’
hzc duo male confunduntur, cim torturafit Qualtionis’
pars quadam, ipleque adtus torqvendi & cruciandiReumu.:
Quzftioautem fitinterrogatioRei, Confer. HENR. BO- |
CER, Tratt. de Quaft. € Tort.capinmiaz. quodiplunyqvo-
2 que delcriptio Quaftionis probat, quzeft Interrogatiode
{Rr - =" crimine commiflo per corporistormentaad erucndam iplig
criminis, vel caufz veritatem, 3 ludice legitimé inftituta,,
ut' defcribitur ab HENR. BOCER. 4. tr. ¢ I 7 30

Quamvis pauloalisereamdeiiniant P A¥ L« GIRLAND,
de Quvafl. € Tort, g Yo 11 1». HIPP O Li de MARSIL, ad
Rubr. ff. de Qvsff. CARD. JOH. ¢ LIGO de Juil. & Fure

 part. zi difp: 370 ek Bum. 153, Dn. FOH. STRAV CH. dif-

 ferti2g: aph.2p, Generofis(. Dn. W ULEEF BROCKTOREE.
Eqves Holfat. infuts [elect jur: priv.ad. tit.de Qvafs. Exercit.7.
qvam f{ub cjus prafidiomalculé defendit. Dn. LEV IN.ERI-

" DERIC Sad, Weffph, quod nempe fit Interrogatio: five
inqvifitio ad eruendam veritatem pertormenta & corpo-
risdolorem. » qvam definitionem quoqve. probat Magnif.
D, JOHANNES: BRUNNEMAN. in Repes. Wefenb

3 gdti. de Qusflg.2.  Eteo iplo, qvo Quazftio definitur per -
Interrogationem , qva fit pertormenta , fatis demonfira~

_ tuny Qvattionem ipfumcruciatum non effe , fedinterroga-

l % Rt tonem, qva per i, gyyaecvuusiniterrogatio eft, deloremcor.
pori non incutir, quod & probant sextus per. /. 1. §. quz gvafis-
onems .21, €5 feqg. fF de Queft. L items apud 15, §. qYaflioncm 41,

{f-de Injuri L. gvotiesiz, C.de guaftion. P ETR. THEODOR,

in colleg. crimin, difp: ot th. g. lite 40 GIRL AND. i tr. de

qv4ft, € torturirom 1 ERANGC BRUNUS, 4 Indic. &

| - A For=
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sorturip.2.q.1.3,2. Du. JOH, OTTO TABOR 7. de Tors a.
& indicoe.1. n, 12 Hoc licét veriffimum fit , communi ta= -
men logvendi ufuisreplit; utinvicem Quaftio cum aétu tor-:

tura, qvifit per corporis tormenta,confundatur, per meto-

nymiam adjun&i pro fubjedo, quoectiam relpeu quzliio

in vernacula dici‘folet 5 die Peinlich - oder {charffe Srage /
qvia per eam corpusaftligitur, ut'in artic, 45 & paflim, Confi.

Crim. CAROL. V.. Vocatur qvod; Quaftio' nonnunqvam’

corporisdolot d.4 15 §: 41. de Injur. malamanfio 4 7. 27 [

Depof. ftrictior inqvifitio 43.-C 4d L. Tut. Majefl. & quz fi-

milem in modum legenti occurrunt Germanice §olter /

L I

i I &

dev ERarteracfrogcewesden,  OrigoTorture five Quzfitionis

ORarter [ utinart.qboConfl, Criminaly  Soll mit Bedrowung 5o

‘noftrz eft antiqiflima &4 mulris geritibus recepta , initio
MATTH. WESENBEC: in Paratitl. ff. ad tit. d. Quafli+
or »#.2. more majorum introductum efle traditex CICER: in
PAriit. orat, cap.1i7. ut per tormenta veritas exquiratur
gvem morem Cic. 4./, innuit ab' Athenienfibus & Rhodiis 5

u_t;pl_-ériaqive-alia fumtum efle, quod & p]il rimialii magni nos
minis Hiltoriographi' teftantur » ue QVRTIVS /ibr. 4

Hiitor, cap. 1o. 1, 32. FOSEPE, Anrig. Fudaic. libr. 1t c: 16y
quy Pl':"'lma cxcmpla rcferunt 5! Per{as:-qumiuc; C}ﬁ&?ﬁiencsﬁ

iﬂ'cxPlO'F%nda facinorum verirate adbhibuiffe , diferte reftas
tur BR ISSON: de regn. Perfc lib.1. pag. §7. Etqvod K-
gyptlls hll; mos-?inq.virendi pla_cucrit, patet, ¢x AMMIAN.:
MARCELLIN. /s 19. ZLIANO, Jibr, 7o variavy bi-

Sfrorie. & DeGallisconfule B'A RN AB. BRISSON. in Cod,

Henr. libz, 31, vit. 3 de Mofchovitis vider; potelY PAUL.

' JOVIUS inSarmant. p. 93, Deltalia&Hifpania ufurpatio

notiflima elt ex FARINAC. COVARRU V. pract.gun.

623, 5, de Dania, teftatur proceflus Dinz Danicz. . De

Bﬂgii moribus A NTHON M4 LTH tr. de Crisninvib., ad
s 42 - 3 it,
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vitede Dvafl. DeMacedon. aliisque gentibus pluribuswide-
ripote® CLEMENS ALEX ANDRINUS. . fromat. 2.

#9. POLYD. VERGIL. de.rer.invent.libiz.c. 3. Qvamvis

dicti populi; nonomnes idem genus tormentorum adhibues

rint, fed pro ratione cujusgve provinciz atque gentis divers

fis ufi fuere generibus tormentorum. De Romanis enim

{cribit- FOHAN. ROSIN. !libr. 9. Antig. Roman. cap, 3.
quod apud cos habita fuit Quaftioin Eculeo, cujus meminig
etiam [up.CONSTANTIN inL.ET [t except a7.in fin.Codde Malef-
€& Matbem & CICERQ. 7. Philipp. dum ait: Ponite ante oculos
Viscula, Verbera, Eculeam, Carnificems,Tortorem4,Quid autem
fuerit Eculeus,prolixé defcribit 705, ROSIN. 4. cap. ;1. Aliud
qvoqve fuit apud Romanostormentum, gvod per fidiculas
inferebacur, cujusmeminit 4 4. C.ad 7. Tul. Majef?. /. 16.C. de
gz, qvando {cilicet chordis {ive funibus Rei ligabantur,
confer HENR. BOCER.intracs.dequaf €5 tort.¢.som.19.2lia
genera tormentorum , carnificibusnonincognita referunt
Dn. FOH. BRUNNEMAN.in ProcefS.Inqvifit.capomemby.
$.1.46. GANDIN, sntr.de malefic, rubr. de gvafl. & torment.

w31, FRANCISC. BRUNg, tr.deIndic.& tortar.p. 2, g%

2, 1.6.&5 7. HIPPOL,deMARSIL, adi 1.pr. - de gveft. nes5, ut
tormentum-{unis, tormentuimignis, tormentum taxillo-
rum, tormentumvigiliz, tormentum ferularum , Ddnis
fchen SNantel /7 Epanifehe Kappen / Englifche Jungfrapen /
DBraunfdyweigifche Stiefel & centumalia, qverum pluriima
quoqverecenfet BENED.CARPZ, Pr.Cr.P.3.qu.s17.{ed tora
mentum vigiliz omnium tutiffiimum putat Magnificus Dn,
FJOH. BRUNNEMAN, in Procefs. Ingvif. d.l. pralercim
{i folumin vigilia confiftat , nec aliatormenta addantur,
Et hoc modo torqvendiutunturltali , quoad mulieres ho-
neftiores, Moniales & fimiles. MARTIN, DELRIO. Dif-
gvif. magic. (ect, 9. pag, 104, Hoc genus tormentorum fe-

- quenti
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quénti modo deferibic C4RPZ. & £ qvod'maleficum con-
ftituantin fcamno‘aut fede ligatum duobus famulis adhibi®
tis, qui maleficum cohibeant & fcamno. Hifce duobus [ue-
ceduntaliiatque alii famuly, qvi nulla ratione permitcunt
maleficum in ullum faporemac quietem incidere , & qve-
ties contingitipfum Reum ad fomnum mutare, quictemque
optare , aftantes famuli alapis acribu-sq_,uc vellicationibus.

- fomnumdifpellunt , donecReusinqvietudine vidtus optet ¥
fomnum & confeffionem promittat.. Judices autem admo-
nendifunt, ne infolizis atqve inconfvetis utantur modis tor-
mentorum, namqvi contra faciunt , potins carnificibus,

~gvamjudicibusconiparandi. PR OSPER. FARINAC, .
Praci.erim.qu.38, n:55.65° feqg. PETR, GREGOR. [yntagm, E
bibr. g8 caz.m25, 6 OME Z.var, refols3.68p.3, 1, 5.PARTHEN.,
Litigios, #br.1,¢.14. 1. 72+ Quamvis carnifices plurima tor«

mentorum generanovering, hi tamennullo alio uti queunty i
quam qvod adhibeant, judices pracipiant, ideo & hi probe 1B
perfpedta habere debent' & torturz gradus, qvorum qvingy o |
faciunt generacruciatuum £MBROSIN. Lib. . cap. 1. 13, €55, i
CLARUS gv, 64 3 30 BOCE R. sner) de tort, & qvef, _ 5|

bde . s2.aliitrestantum , ut £ GID. BOSS, in tit, detor- K|

sur 7, /6. CARPZ, pr, €7D 34 @ 117, B, 45 Gimautem 0 . A };‘*
multtviri eraditi hoc inqvilitionis genusimprobant & dete- 8|
ftantur, non foldm Theologi, ut 4 7GFSTIN. /b, 19.de Ci= M
vits Deicap. 6. MATFART, olins'in émdma’:mprcﬁﬂ Theol, sele- : 4 f:-."-
berr. in der Ehriftiichen Srinnervng/wicdag abfchenliche $afler |
Oer D ixerey mit Senfl audguroticn €8P 17 pr132, €S /cgy,fiit;'fdﬁ. ' |

a. fed & ICti, ut WILH. ZEPPER, b, . Leg. Mofdicir:fe- y
- rens, explanat, cap, 10« B ISSENB. PAart 2. pand, difp. 36, A B
Lveflith .y, ut& MATTH. W ESEN B. ¢n Oecon. Iur, bt
- horgm argumenta, quid roboris contineant, paucis exathis
~mabimus; primum eft, dum allerunt, quod non fit conveni-
Clis




ens jultitiz & naturali zqitati, ut qviscrucietur, de cujus
,y, Criminenonliqvet; Verim duplexin hocargumentorepe-
ritur error , figuidem propofitioni majori exprefse obftat
€4p. Sine culpa. 23, dé Rydvin fexto, inquo habetur, limitatio
{c. hoc modo, neqvis crucietur fine cul paautcerté non fine
caufa ALBER. GENTIL. AdL. Ful, Maj.dipp. 8. p. 163, tumiin
minore propofitione falso {upponitur aliquem fine caufai-
_. mofine magnaratione ad torturam raplyl,edicium. 8. ff.de gua.
s Alterum argumentumdefumuntex/, pen. it in qua ge-
neraliter videntur prohibite qvaftiones,cim n emo quafti-
onis habendz causa (it damnandus,{cil.ut torm entis veritas
ab eo exigatur,conf, Dn. ARNOLD. MAVR, HOLTER-~
MAN. 1,V D.2rofeff. .in dcadem, Marpurgen. Celeberr. in Dif=
- fers. Jurid. ad Inflit, Tit. de, Bubl, Ind, thef cire. fi. ~ Sed hicdie
ﬁingucndum putamus int:lr ilcgiiimami&.—tcmcrariam da-
mnationém, quz itabsquelegitimisindiciis & reqvifitis; &
ubi proceflusincipiebat4 tortura fervorum,quodimp, He-
drianiind . pen. prohibere voluerit. Objiciunt tertid /.
§: 230 de Dvaft. ubilCtus Vpian, fatetur, Quzftionemef-
13 ferem fragilem periculofam, & qua {zpe veritatem fallat :
Sed refpondetur ._hmad;h,oc_nqn,ﬁmplicitcr verum fit, fed
tum demum, ciim quis,.his_;—-folis;innitivc‘lit,mon;fqppoﬁtis ,
legitimis indiciis & argumentis /, 2, pr. . 4. #. idem pradica-
rictiam poteft de Juramento, qvod & hoc propter. quorufie
dam facilitatem fragile fit & periculofum remedium,nempé
fiminus circumipe@e abhibeatur / g, pr. f[j- de cond. inflit,
terim juramentum manet efficaciflimum veritatis inqui. *
rendz remedium , ut ‘Ratuit Nobiliff, Dn. SAMVEL, R A.
CHELIVS, 1.V.D,ETINA CAD. HOLSAT. I4. €5'.G. Prof.
Jamigeratifs. in Comment. ad Cic, lib. 2.deoff: {i omnia requifita,
legisritd oblerventur, 43,0765, § 2. de Jerewr, - Deni-

e qve
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quz obftare ,vidct,ur*Noyfff-!:,’f#-.f-.ffi Ubi’”’ﬁ- 7 ST N s AL 14.
arrogari{upplicia, quz membra &articulos diffolvunt 3 Ve-
rum hicconfunditur finis peenz cum fine eruendz veritatis,

: prohibuit enim ;;Igrl;p.jzz_d.,mp. I3. 1n finem poenz articulos

: diflolvi, nonautemvetuittorturam membrorum legitimo

> | modoinferri. Quodultimdajunt, Deum {apientisimum If.

: Legislatorem hoc indagandz veritatis remedium prater-

3 mififle, hocautemnihil probat, qvia non fequitur, tormene

. torum iafacris literis mil__la;ﬁt_mc_ntid_, ergo ufus eorum eft

P _amprobandus, ciim feré mfinite judiciariz leges variarum

" ~gentium, qvarum nullain facrisliteris memoratur, qv ta-

b, anen ideoinjuftitiz argui neqveunt. Placutre tamen Deo &

& Sewthpat ) rcm__cﬁdig;inlqil_inc,ndm{;v.,c,ritatis';hompgcn,,.c,a, ut con- B

" Rtatex Numer.cap.svv. i3 €5 Jeqqs ubimentiofit Potionis a= |

' dnarz probatoriz , qvam 8. D, LFTTHER. vocat bittce 1.

" vafludhe Wafler / de qua potione prolixius agit DN, PR.Z-

: SES Fautor meus ﬁxmm?pexé;o/mdﬂ.{ 7. Dijp. Iurid, de Guftu c. ' e

A 2.8 feqg,  Hac agva licét proprié nonmereatur no- ¢z | 0

| mentorturz,quia fine differunt , hoctamen habet affine E

- - «cumnoltris quaftionibus, ut utrogve imodo veritas exqvis E i
A L0 H. SELDEN, de Vxor. Hebr. libr.3. ¢, 5. plurare- -
mediacongeming vi,dic_rc,}icc{in,:facr_.-i_sﬁ;pa_g?inis Jojug cap. 7 b

V.14 1. Samiel, e D2 3. AL, 1200019, £5 CAPs 22,7V, 244 €5 200

Jon. c. 1. w7 Imo Tortorum vocabulum reperitur Mazth. -
180 Ve 34, AdCIrco totum hoc genus torturz Deo non fuit
improbatum , nec Principes etiam Chriftianos
peccaflie , quod moderatum ejusdem tl‘fumll_prmfuppoﬁtis
neceflariis requifitis , in foro retinuering. Confer
HENR. HAHN. in Obferv. ad Wefenbec, tit, de 2vafl. n, 2,
Dn, JOH. BRVNNEM. in Procefss Inguif; cap, 8. membr. i
JOH. HANEDOES. in meleten, {trid. Exerc. 32, gvaft. 15, 19

Cuiautem Magiftratui hac poteftas Reum torquendi com-
. By e, petat

putamus




petat, non videturexpeditum , 2487, 74SON, & alii vete
vesin reperit, . 3. de lurisd.diftingnuntinter caufas crimipales
& civiles, utillocafu, tortura fpecter ad eum yquimerum:
imperium habet, hoc cafu ad eum yqui Jurisditionem &
falttm mixtum imperium obtinet, Sedrecte banc diftin®i-
onemrejicere videtur HENR. BOCER. intradt. de D vefts
__ _ & torsnr, quia regulariter prohibitum eft quaftiones adhi-
| iR SER - bere, incaufis pecuniariis, nifi illz aliqvam turpitudinem
’ it | in {e contineant, vel crimen annexum habeant , FR AN c
CASON. de torment; .8 n.'te PAVL, GIRLAND, 3 Ly
'de quaft. €5 tortur.qu. 7.2 065 2 & fimpliciter arbitramur,
Quzltioneshodié pertinere admerum Imperium , fiqui~
‘dem ha; nihilaliud funt, qvim caufarum criminalium ac-
ceflio, 4 Edictum 8. . b. ¢, _Etur caufa criminalis eft meri
Imperij;ita & ejus acceffio (Cill tortura_. Qvam aflertioe-
nemetiam (uam facit BENED] CT. CARPZ, pradd, crim
partez.q.u7.m,13.  EtqVi dePrincipalicaufa cognelcit, re-
cteetiam cognofcit de acceflione vel neceflario accidente
4178, de R, L Quamvis torturanon pertinet ad executio«
- menwu, fed potius ad explorationem & cognitionem crimi-
num, confer HENR. BOCER. trait.de Queft. & Tort.ce 1i
7 13- ANDR, GAIL, deP.P, liby. . éﬁp; 28,70 FRANC,
BRUNUS inty.delndic. €5 Tortuy. Doy 0 3 ]4‘ C 0B, de

BELVISO tr,.a’? Crsminal libr.3 e, 1. v, 53 ,
Bt v SCAPHIT I 3
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V. Hominem Tormensis. lacerare off crudelesy
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D@uﬂwm fides guare non ﬁmper s Hec tamen ﬂyngmm ba-
venda.

3+ Andecorpore delicli cmﬂnr: debear 3 antrgwm Tortura die
& dﬂd Ao,

¢ dn (2 uffocit i de carpére delictiprafnmtivé canﬂef. 3
5o 11 gVibus delictisTortura dittanda.

b, Sialits modss deliCtum pﬂjjﬂff P?‘Gédr: » A1} nlétfommm Torttie
ya dictanda.

7. 82 Reus nullis Indiciss [it oneratus s an Tarmm po/fit diari,
8. Indiciumquid, €5 qvotuplex,

9. AnFugafit fu ﬁaem Indicium ad Torsuram dzéknddm.
.za dnFamafit fufficiens Indicium, -
Y dn ddfertio valneratiin articulo mortss,
82, Anfupernatatio [ufpect. '
z_;. An Tituoatio TrepidatioHorror fit fufficiens Indicium ad T ara
_ EHY AT, ,
14, De Emanatione [anguinis ex Naribus , de Incanﬂmtm &5 Va«
. riatione ﬁrmonw remi/fiyve.
| U» Siresaligvainlocoperpetr atidelicli reperiatur 5 que dicitur Aoy
| - Rei, quidprafumatur. '

20 Anfemiplenaprebatiofit (ifficiens Indtcmm 4d T orturam ds-
- Clandam.

17, AnInculpatiofocy criminis fi ufficiens fit indicium.
18, dAn Minefufficiant, €5 quales mina bic requirantur.

20. Ouid per Modicum tempus in artic, 4a. Conft, Crim. intells- 5 !
. . 't
|

géﬂ'ﬂfo

ook Ddecretum Torturz, qua eft res dira cor- =

4R ponbusqvc hominum admodim noxia, & quan-
doquclcthahs , nihilque tam crudele & inhuma-
A< num,quim hominem ad imaginem Dclconduym
e B 2 o/ 7w




3. nontemere & precipitanter deveniendum eft 5 quia elt
remedium tantum (ubfidiarivm, GOME Z. #¢. 3.refol. &
13. 7. 29. Inqvirendg veritatis per /. Edictum 8- in pr. junital.
- fequfFdeqvaft, L1 €8 fin. C.eod. HIPPOL, de MARSIL.
pracieerim. § nunc videndum. . 33 Nam regulariter ad tor-

turam deveniri nondeber 5 nifiin fubfidium ultimum ,
qvando {cil. aliz probationes haberi non poflunt, &itao-

mnes feré Do&tores concludere teflatur'y CLARUS. g, 64

/i17.C.depan. tormentis lacerare & quafi excarnificare, ut’
inquit JOH. ZANGER. i t7. de Quafb. €5 tortur, c. 1o ‘_;.
num.\w BENEDICT, CARPZ, pr.criminaliquaft.uy.n.

|

- 2. 75, & JOH, BRVNNE M tr. de ProcefS. Inquif. c. 8. membr. :

§.2. 10, Acceditratioex 4 1. §, 23. /7. de Lvate  Quiamulti

patientid tormentorumitd tormenta contemnunt , Ut ex-
primi eis veritas nullo moedo poffit, fecundum illud BO-

TERI #detsi. fol, 8. de qvodam Mediolanenfi Qvaftio-
nibus {ubjecto, qui dixit 1o fimo meglio !’ efse tormentato mil-

le wolte nellabraccia; che ynavoltanella gola. Confer, DELe
R1O. §. difgvif. magic, feit. g. hic refer maleficium taciturni-
tatis,de quo vid. PARISde PUTEO, #r.de Syndicat. §. Tor-

tura. verf. tortura gravioer. BOCER. ?r. de Lorts ¢, 5o #. 424

¢4. ANONYM. ductor Theolog. in Caution, Crimin. fex de

procefs. contraSagas, alii tantd funtimpatientid , ut quodvis
mentiri, qvam pati tormenta velint, per/ 2.§. 23, fide gvafl.
Hinc MICHAEL. MONTAN. /lbr.1. des affayse, s. fcrie

bit ¢ eff une dangereufe invention 5 que celledes Gebennesiy

&5 femble que cefoit pluftoft un efsais de patience  gue de verite -

¢t celuy 5 quile us peut fouffrir cacke la verite , €5 celuy quile

nepeut fouffrire.  Delhiocqvoqve in utranique partem ex-

einpla repertuntur apud VALER. M AXTMUM. /ibr. 8«
6. 4- GODELMAN, litr. 3. de Mag. Lam. € Penef. ¢. 16. 7o

4. JUL. CLARUS, /ér. 5o fent. Sulti g, O 1. 406, Quz
| _ . N g Y -. 213




dutemillaneceffariareqvifita finty qva Judex obfervare de-
videbimus:  Primum requifitum eft, quod Judici certisli- 3,

tur, certo (icadmiflum, perd 10§, idens illud. 24. ffiad SCm{n'
- Syllan. Conflit. Criminal., CAROL, V. art.d, ibi. ynd fafig

beruchiiget und vepdacke/atch befehehen iep/obernick¢, ' FEradil-

& qvivult probareqvalitatem reiy prius probare debet “

‘oculis noftris fubjici potelt , acvefligium polt fe relinqvat, |

CARPZ, pract, crimin. p,3- 49, 119, n. 61, GEORG. RE-

- lariter & ordinarié tortura,non verd territioexcluditur FA-

*"“""'I*""‘"‘H“W‘“"m-h. o ‘"."‘,r
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bet, antequamiad ipfuma&um torture procedat, paucis

me conftet corpusdelicti, five qudd crimen -, dequo quari-

tackfragens habin 7 ob dic SRffrbat/ darumb ¢rangenommen %

Ium MATTH. STEPHAN. PORSPER. FARINA C. practs
criminale quaft, 38, 1, 2. CLARUS, v, G4y 7.3 Ratio hu-
jus requiliti eft manifefta, nam cim lex de cerra're quid dif-
ponit, priusdeillaredebet conftare /2. 1 de tefiam. milit,

ipfam {ubftantiam, 5 in qva qualitas illa¥fundatur, ut in- S .
quit BOCER. #7. de Quaft, &5 tortic.3v n. 3, HENR, ZOES, :
comment adffi b. to ny 3. & ablurdum effer, quzrere de cir- ' "
cumftantiis delicti, prinsqvam conftet de veritate i plhus de-
hicti 4 26.§, 0. ffode paens Nec fufficit conftare de corpore deli- 4.,
cti prafumtive ; aut per conje@uras, fed plené & ligvido per
fenfum corporis, i {cil. delictum fit facti permanentis, quod

Secus verd (i fic deliGtum fadti transeuntis » ut adulterium , 0
Sodomia &e.tunc fatis eft ex indiciis fixfficientibus de corpo- 1 -1 .
re delictifive facto conltare ; urde perfona quzftio inftitna-
tur, Confiit. Criminal. CAROL: Vi ars. 6. BENEDICT,

MUS inid, Nemefe Karal, art, 6, £GID, BOSS. i» rir de * A
delicd, . 20, Alterum Requilitum refpicic delicti atroci- '+ i
tatem [ive g_mvi-'i’:a.s:em',‘quia cum tortura corpus lacerat, & '
ipfa fer&morte duriorfit, PARIS de POTEQ. i verd.
Forturan.y, cap. 1, meritoin delictis non capitalibus regus

B3 ey RIN.
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RIN. pricrimdib.itit.s. q.42.9.19.  Etne qvis puniatur grae
vius cxmodo probandi , quim ex modo condemnandi ;

- CARD. de LUGO. 4./.n.157, Procul dubio autem omnis
poena corporalis, major eft paena pecuniaria, licét fit magna
luin fervorum.io. ff. de peenis, necpeenadeli®o eflet propor-
tionata contra «7g./ fervos §. Cod, ad L, Tuls de vi publ. [, 280
§. Jolent.3. &S, graffatores. 10, (. de Pen. NICOL, REUS-
NER fitr.2idecif 20. num 6, Denique & hoc fequeretur ab-
{urdi, quod ordinatum ad unum finem non regularetur fe-
cundum naturam illius finis, & fic medium, per qvod ad fi-
nem pervenitur, excederetipfum finem,contra textum in L.
cum Aurum 9. S, perveniamus [f. de aur. & arg. legat, plures rae

- tiones reperies apud HIPPOL, de MARSIL. in pracs,

, S.expedita.n. 57, & feqq.  Requifitum tertium habetur in
67 8.6 9.+ & L 42, Ci by 2. quodelt defeétus & inopiaali-
arum probationum erdinariarum, ita ut veritas aliter habe-
rinon pofiit, Dn, JO H. STRAUCH. difs. 29, 4pb. 25, ni=
fiper quaftiones tanquam in fubfidium, hinc cum tortura
fittantum [ubfidiaria & extraordinaria probandiratio, qua
fatis periculofa, utfepe ditum ex/i1.§. 23,7 de 9v4fl, hinc
Judexad eam procedere non debet, quando veritas aliundé
explorari &inveftigari poteft, ut per teftes, per inftrumenta
&c. hiat. €8 Loalt, Code Dveff, HIPPOL. de MARSIL. in
(.1, in proff. de quafls no1o. TODOC. DAMHAVD. pr,
Crim.c.3s.n1. MASCARD. wvol.2.de probat. concl. 353, n.
¢+ hincJudex nullis fumptibus, nullislaboribus parcat , &
Notil. Dn. JOHANN BRUNNEM. i procefi. crim. ¢. &,
membr. 5. n. 14, exiltimar , multis pofle exprimi confesfio-
nem fine torrura,firei debito modo examinarentur,& omni-

a indicia ipfis reprafentarentur, &illiquafiinrem praelen-

‘temducerentur,atque itd argumentis convincerentur. Et

' quantd. |
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quanto corpus bonis fortunz eft dignius'ac nobilius ytanto
fudexin criminalibusfeaufis prudentius & difficilins. inces
dereidebet; quim in' civilibus. FOH. EMER. 4 RO Ev o,
DASE D in procefSecrimaeiz, . cap.1s. num. 6, \iltimumRe-
quifitum eft, ut Reus {it multis indiciis oneratus, & pepé

] sonvidtus pers L. Su2. 4 finy 17 €651, 8. C, but. €5 in Confl-crims

| CAROL-V, art 6,7, &5 ¢c,ut & in art. 21, ubi h&cverba : 9V
- nidyt ge verredliche rgegunge e SOiffsthat/ Darnach man frae

gen wolle; vorhandeny wud bewcifer worden / foll nitmands gefrae
| geewaden/und obauch gleickwobl ans ver SNarsir die S iffethog
bePandiswurdeyfo foll Dock der nicht geplaibt/ noch femand daranff
Vevubrtetlet werden/ 18, 0D, DAMHAUD, 4 Le. 288, 17¢
ZANGER, sntr.de quef?. &5 tort.n,7. PETR, THEOD O R.
3% colleg, crimin, difp. 9. tbig. 113, H. Magnif, Da. FOH, BRVN=
NEM. inRepet.Wefenb, adb. 1-qVafl 4. per’tos. Indiciaau- 8+
tem hoclocoin gerere dicuntur delicti perpetratiindicativa
five demonfirativa argumenta ; FR. BRUNUS, in tr. de
Indic. &' tort, p.v. g, 1. BALDVS ad \rubry Cod..de probat.
Dividuntur verd hze indicia communiter 3 Doctoribusin
 serta,indubitata & graviffima , qvorum unumquodqve ad

: quzltionem habendam fufficit ;. & inremota, verifimilia
~ &probabilia, MENOCH, deprafmpe. libri v, g. 7 140 €5y

/299 QUZ non, nifialiis adminiculis concurrentibus , Reum:
tortura fubjicere poffunt, Qualeeft 1. Fuga, nam & hacfu- .
gientem accufat & in fi; picionem fcelerisadducit, per Coy- >
fiit. CAROL, P, are, 25, in fin, ibi; Suth fisbenden / fojes _
mand cjaer Litfjohat balben Micktigmieds  Quamvis Do-
ctorescommuniter folent diftinguere, utrum in
quifitionem velaccufationem motam fugerit,

iHlo cafu non faciat indicium ad torturam, nifi aliz circum-:
'ﬂantimconcurr-ant, fecus vbré‘cafu'*po&criori ,ubiferd nul-
Ia.~a.lia-cg.ufa_ eﬁpgc}teﬁ, quam confcientia {celeris vel crimiw

_ : . nis




nis CARD, deLUGO. p.2.de . & F. difp.37: eC13.8.35¢.
HENRIC. ZOES. Comments ad ff.b.t, nu.16, & [ecq9. 2.
ro Nec Fama folaad Qumﬁlonem fufficit , cim indicia, ex quis
bus decernenda venitquzftio, debent effe clara & evidentia.
R e Famaautem plerumgque eft fallax originem ducensex levi
B ~ caufa arg. 3.5 2. [fade Teflibs DU AR, 4dtity de probat. ¢ 8.
5 o R " SICHARD. inl, 3.C.d,reb.credin, 43, MINS. 6.04f 98.1.3.
' iR = ;; Necaflertio vulnerati in articulo mortis {ufficit, fiquidem
" hzcne qvidéin civili caufa concludit per Nov, 48, MOLLER.
z.ﬁmcﬁr. 18, BEVST.inl. 31 [f. de jurejur.n. 11, 82, G O-
METZ. 3¢ refol. 13 14 16, Excell. Dnne D, SAMUEL, STRIKE. i
difp.de Effat. Agonizant. Erqviaetiam hic agitur de propril
vulnerati caufa,in qua nullus eft fibi habilis teftis, licdt affe~
rens fit vicinus morti pers 4 3. §.1, j‘l;m’ SCtum Syllan. & in
tali caft non haberefidemdico; Nifi alia adfint adminie
cula, per quz ad{ertio oftenfijuvetur Dw. 70H. BRFNNEM,
in Repst. Wefenb, adtit, de quaflion.qu. 3. NICOL, ab ALTO
singul. 1. num10. 1 Quamvyis ¢ contra profit reo ad pure
' gationem, {iab offenflo exculetur per/ Divus Marcus. 2. ffs ad
| Sctum Syllan vid, Generofifs. Dn. WULFF. BR O C K-
TORFF. Eqvit, Holfat, infelecl. jur, priv. Exercit, 7. ad tit.
de guffy nam leges noftrz {unt proniores ad liberandum
qvamvis & hzc privata remiflio non przjudicet vindictz pu-
. bhc:e,ﬁ reusaliundc probetur noxius : = Confer. HENRIC.

ES. adtit. ff. degvaft. .26, 4. Nec fupcrnatatlofufpc- 1

32 &1 cum mulicres plerungve fufpcaﬂa artis magice 5 ina-
quam conjiciantur , & fi demergantur habentur 3 innoxix, fi
. yerofupernatentnoxie , quodetfiinaliquibus Germaniz
2 ,partlbus,utm\Y’eﬁph,aha,Meckelburv. &c. {ufficiens habi- =~
- tumadtorturam , &aquibusdam ettam dodtis tale vifum, .

re@ius tamena plerisq; prudentioribus merito reprobatum,

tanquam infufficiens , & ]udlcatum fupcrﬁmoms multum
_ | ha#
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‘habere, certitudinis nikil , idque vel ex eorefutari videturs
qvod habetur Mars, . 5. v.23. ut putat OTTO MELANDER
refol. quaft. de fagis gu. ¢. vid. MARTIN. DELRIO de
Magialibr. 4. qvafl,5. feciati2.3. Dn, JOH. BRUNNEM. Repe
Wefenb, adb. s, queft.20. & BODIN. derepubl. lib. 5, ¢.1. n.5000 13
retert,qvod veteres Germani hac (upernatione aqua frigida
in dignofcendisliberisrecens natis ufi fuerine, ita, ut (purios
mergi; legitimos vero innatare judicavering, Conf, JUST.
LIPSIUM in German Tacitic §. Nec Titubatio animi-
que trepidatio vel Horror ad quaftionem decernendam
fufficiens indicium eft,/ 10:5s 5 ff. de Qveff, CARD, JOH. de
LUGQ. 4.loc. GOMETZ. tom.3,Var.refol. 13,  nifigra-
- vloraconcurrant adminicula , quia velex alia caufa profi-
cilci poteft ,multis enim hoc contingit faltem (olicitis de
proprio honore, & metuentibus potentiam adver(ariorum,
autalperitatem ludicum , MENOCH. /lib. v prefamt. g. 8p.
%71 JOH. ZANGER. tr. de gusfl, €5 Tortur, c:2, 1. 38.
Nec Emangtio fanguinis ex naribus, quia eft indicium fal-
lax, & nullacertarationenititur, vid. GOMETZ 3. refol. 134
n.150 MORNACG. i1/.6. Cod. de dolomsale. OTTO. MELAN-
DER inrefol.quaf,de Sagis, ZOES, ad [f-tit. de gvaft. 1. 37.
necab exemplis plane ingularibus & exceptivis funt con=
ficienda fegule, ut tradic Perilluftr. Dn, G ER HARD. JA:
NUS  de LEDEBAUR EquesRavensberg. tunc decus Stu-
diofe Nobilitatis in Academ, Argentor. jam verd Serenis(:
Eletor. Brandenb. Confiliar, intim. Camerar, & Satrapa
- dignisl, in fuo traci, de ufu armor. legitim. ¢. 1. y. 4, Diflen.
LEVIN. LEMNIUS /£ 2.z occult, nat, miracul, MASCARD.
 Vok2, de probar. concl, §67.n. 24, Deinconftantia & variatio-
- nefermonis confer BENEDIC T, CARPZ. pract. crim
- Partg.quzonamegy.  Qui &ibidem in aliisindiciis veri- f
| ' " -' R G AL RS ﬁmili-; i
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fimilibus evolvendisacenumerandis’ qvim maximeé eft oc~’
cupatus , nobis hi¢ fufficiat pracipua propofuiffe,. Inter”
- indiciaverd certa & indubitatal,e Conflirs Crims CAROL. ¥V«
. 3¢ primum locum hie tribuie, fires aliquainloco perpetratide~’
8 s o o Lictireperiaturyqua demonfiraretur efle Rei, per ar#ic. 29, v
ikl g.vagina , gladius &c- ¢xinventione enim harum rerumy’
prxfumuuar deli®um effe commiflum- ab €0 » Cujus res funt
JOSEPH. MASCARD: depméﬁt vol. 2econcluf.§30. 1. 10. ME~
i NOCH. bbr. goprefumt. .v. n13. NICOL, BOERIUS. dfuf _
(R s ' 156. n.3. Quodin fpecieincrimine homicidii obtinet (i
i * ibi qvis cum armis exadibusoccifi aufugere vifus fit, czdem’
perpetrafle prafumitur,& maximé fi arma fanguinte {int con-'
fperfa, qvod runc demiqve fufficiensindicium ficad torturam’
per art. 33« Conft crim. CAROL. V. quam fententiam quo-
que [zpe laudat, Gmerqﬁf. Dn. WULEF. BROCKTORFI*. E-
‘ques Holfat.Fautoy meus maximus in [us Difput, de jure Armorums
~ €5 Armandiarawrcap. 5. .22, demonftravit,Confer MATTH.
~ STEPHAN. adconfl.crim. art.25.6 332  Nifi agcufarus vek
= ingvifitus evidentioribus rerum argumentis augteftibus in-' -
nocentiam fuam oftendere, & prm[umptmnem conitrafe mi-
litantem alia fortiorielidere velite  Hze enimy probatlo o=
mnind admittenda, usinfpecie fancitum legimus iz de Confle
3 art,zp ibig. MATTH. STEPHAN,  Secundo'locopro-
ponit nobis lmperat, CAROL. V. infuaconflit, Crimine Art.
30. Semiplenam prebationem, ut indicium (ufficiensad .
torturam dictandany , quazfitper teltem unicumomuniex~
ceprione majorem, ut habetur in 2/, art, 30. Conf. SAN-
CHEZ. liby. 6.confil cap. 3. dub, 151 7. SIMANCA, /ibs In-
it innov. tit 65.5.23. CARD, de LUGO.?r.de Tuft C‘fﬁzrea
P 2- difpe 37+ (662, 132w as3 nam [ per duos teftesipfum cri=

men probatum ht;plcna erltprobatlo ac Reus condemsan--
) dus
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dus fecundim effatum Salvatoris toftri, omne vcrbum cone-

fiftatin orcduerum veltrium.tetium. Maszh. 18. 16, Quz-
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