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Emo, niſi qui jurisProceſſusque ju-
diciarii plane eſt ignarus, ignorat, judici-
um tribus conſtitui perſonis principali-
bus,yudice, Actore Reo. l. B. 2, C. de ju-
dic. cap.10.X.deV.s. veluti autem ſpeciali-
ter ad judicem pertinet cauſæ controver-

ſæ deciſio p.Inſi. de offic,judic. l. 8. l. i7, C. dejudiciis, ita
Actori competit actionispropoſitioli;.ſ. dejudic. Læ. §.1
If. communi dividund, Reo autem at tribu tur exceptionis
allegatio r. 1.a. Inſt. de Except. Quæ ſingula licèt ſint
ita comparata ut latiorem mereantur illuſtrationem.
Placet tamen hac vice Exceptionis tantum aſſumere tra-
ctationem; præſertim cum dignitasutilitas hujus
materiæ, præaliis juris articulis, maxime commendetur
Zang, de xcept.part.l. inproœmn.I. ſit itaque,

THES. I

Exceprio dicitur ab excipiendo.
Exb I. Et quidemquatenus verbum Excipere idem

ſignificat ac eximere ſeparare .4.5.6.f depenu legata.
Sicuti enim caſus ſpecialis, in quo regula jus nonappli-
catur, dicitur excipi N. 7. c. 2, in pr. ita ab intentione a-
ctoris cauſa de qua agitur, perexceptionem eximitur/r-
Inſt. de Except. Weſenb, in parat. Dig.de Except.n.æ. Ludvv,
Diſp.aàdInſtit.r7. Th.L. lit. 5b, Hinc in actionum formulis
adjiciebãnturvẽrba, ſinon,niſi hoc modo, ſi�pparetTiti-
umcentum debere,ſinonpaciuseſt, condemna hit. 5.2. de
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pign.L2,S.1.ſ.de doli maliexcept. Vinn. adrulr. Inſtit.d-
except. eoque reſpectu exceptio dicitur conditio lææ.ff.de
Except. BachoV, adpr. nſt.d.t. n.I.

Ex. 2. Ne autem ab hac derivatione diſſentien-
di derur occaſio per ſæ,pr.ff.de Except. dicendum, vel tra-
di ibi nontam nominalem quam potiusdefinitionem re-
alem Treutl. vol.a. Diſ.æ6. T4.l. lit. a. vel Ulpianum non
reſpexiſſe ad vocem quàm ad vim potius exceptionis
effectum Schneidvv. aãtit. Inſi. de Except. n.a.

THES. II

Exceptionis nomen variis actibus attribuitur.
Exnb. I. Non tantum injure noſtro, ſed extra juris

uſum: Et hoc modo ſumiturpræprimis pro receptione,
pro attentione,pro dictatorumannotatione,pro læſione, pro
interceptione, pro nominata cautione:. Quæ ſignifica-
tiones ſemel atque iterum apudCiceronem, aliosq; pro-
batæ latinitatis autores occurrunt.

Ext. 2. In Jurenoſtro etiam diverſa exceptionisde-
prehenditur acceptio: uſurpaturenim. I. pro exemtio-
ne ſeparatione l1oS.1. de injusvocandoli7. 5.6. lo.ſf-
deact. emt. l. 69.pr. ff-de eviction. l. i2. S. 43. de Inſtr. legat. l.
16.5.2.f. deuſufr-l4aS6.ſ. depen.legat. L7.C. de Vectigal.
Nov.7. c.2. I.pro actionis competentia l46. S.1.ff. dejudic.
Liz.ff. denoxalaction, 3. propræſcriptione lhas.ff. de uſur-
pat. uſucap. l.ſin.C. quibus nonobjicitur long. temp.præ-
ſcript 4. pro quavis defenſione omni remedio impu-
gnandialterius intentionem Iuſt. deReplic,l.æ. §.1. L22.
S2.fde Except. pro octionis remedio excluſorio pr.
S-l.2. Inft.de Except. ln.l.2æ, ff.eodem.

Exſ. 3. Poſteriori modo accepta Exceptioappel-
latur jus exceptionis pr. iuſi, deReplic,exce ptionis præſi-
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dium Lag.pr.C. de jure dot. auxilium h2. Cod. de bonis aut
judic,posſid. cap.i0.x. de except. defenſio l.56. de condict. in-
debit. beneficium c5.X. b.£. Contradictio Lę. S.3.f- de iu-
offc. teſtam. Præſcriptio Lin2;. ff. de Except.l.2g.pr.ſf.de Ex-
ceptreijud.loiff. de Solut. t3. C.dehered.petit.l.a. C.Quibus
resjudicata non nocet l .12.3. C. de Except. item Defenſio
ls2pr. ff.de judic. ls.ff.de Except. hi. C. de iur. fact.igno-
rant. lL.4.9.n.C.de Except. c.5.X.eod. defenſionis allegatio
un.C, deſatisdand. Definiri poterit.

THES, III.

Exceptio eſt jusimpugnandi actionem com-
petens reo ad liberandum Actorem excluden-
dum.

Enb-l. Genus hujusdeſcriptionis eſt jus, quod ex-
ceptioni inpr. Iuſi. dereplic.L.y;.p7.ff. de contrabend.emt.
accurãtoribusattribuitur. Dn. Struve in Syntag.jurisprud.
exercit 46. Th.3. Dn. Strauch Diſp. adPandect.23.Th.7. Per
jus autem h. l. ſequeſtratisaliis ſignificationibus, de qui-
bus inu, dejuſt.jur. intelligirur juris remedium, quo
quis id quod ſibi competit, conſequitnr Ludvv. aàpr. Inſi.
deExcept. v. 4.

Eni- 2. Differentia ſumitur, tum àformatum ab
objecto, tum àſubjecto, tum àſine.

Eub. 3. Forma Exceptioniseſtimpugnatios.I. Inſi.
de Except, L2.r.ff- eod. qua in re differt ab actione, cujus
forma conſtitit in perſecutione ꝓr. Iuſt.de act pr. inſt.deEx-
cept,Bachov.aq Treutlvol.2, Diſp.æc. Thui. lit.a.

EXl. 4. Objectum eſt actio ſ,actoris intentioæ�. S.
128045. Inſt. deExcept.l.a. pr. ff. eod.Lo.C. eod. ſic differtà
Replicatione, quæexcludit exceptionem ſa. sura. hææ.s.1.
td-t,pr. Inſt. ae replic.
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Exi. 5. Subjectum eſtreus, coatra quem actio in-
ſtituitur ꝓr. Iuſt.de Except l.i9 ff.eod lao.iiC. eod. conve-
nitquidem cum duplicatione /æ. sęſſ.d.t.5.1. Inſi. de re-
plic. Diſtinguitur autem à Replicatione triplicatione
quæ competit actori27.&. 1. Inſt.d.t.læ. Sã.5t.deExcept.l
1,C.e0d.

Enſ. 6. Finis eſt actoris excluſio rei liberatiopr.
h S-0.10. Inſt.de Except. la.prff.eod.ha4 Si.ff.de O 4. un-

de iterum patet differentia à Replicatione quæ tendit ad
Rei excluſionembhæ.s æ 5.à tit.

THES. VV,
l

m" Exceptio variè dividitur.
nt

l EZb. I. Ratione cauſæeſficientis remotæ exceptio a-
lia eſt civilis, alia Pratorias.7. Inſi.de Except. Civilis dici-

l

tur, quæ ex jure civili originem habet. Prætorieſt quæ
ex jureprætorio ſubſtantiam capit,4.5.7. Inſt.deExcept.

x Enò. 2. Ratione ſormaæ Exceptioeſt,vel directa vel
ulilisLai.ff.depraſcript. verbis, Directa eſtquæ exipſis ver-

ſi bis legis expresſis utilisquæex ſententia interpret t

a

a IO-l ne competitLiò.ff.de Except.n
Exſ. 3. Ratione ſubjectiExceptioeſt, vel perſoualis

velrealis. Perſonalis eſtquæ certæ perſonæ ejusque in-

ĩ

tuitu competit ad alios non tranſitLa�.ſ. de rejudic. L7,
l

prfſ.de Except.Siſin. Inſt.ae Replic. Realis eſtquæipſi rei co-
nm hæret ad aliostranſit à76.5.1ff-de contrah.emt. l7S.L.ſf-
uiim de Extept.Veſenb. inparat. Dig. de Except. num.7. ibique
nnũ Bach. lit. m.
rũ� Ex6. 4. Rationeſiuis effectusExceptio eſt veldi-
l latoria velPeremtorias.8. Iſt.de&xcept.L.a.s.fi.L3.pr ff.eoq.l l

ſi

iii

Exb, 5. Exceptio dilatoria quæ temporalis di-
gitur§.5..lnſt deExtept, la.pr.j, eod. eſt,quæad tempus

ul i actio

l



actionis effectum differt ſuſpendit.o. Inſt.tit.læ.54.
ſf.eod. Eſtque veldilatoriajudicii,veldilatoriaſolutionis.
Dilatoria judicii eſt, quæ concernit Proceſſum judiciariũ,
ejusque exercitium differt: reſpicit veljudicem A.æ6, C.
de juaic.l.ſin,C. de &xcept. vel perſonas litigantes, tàm prin-
cipales quàm acceſſorias, unde Exceptio procuratoria
dicitur, ſinInſt. de Except.l. infin.ſ. eod. de quibus latẽ
agit Zang. tract. de Exeept p.2. c. 1. ſe5q3. Dilatoria ſo-
lutionis dicitur, quæconcernit ipſam cauſam actionis
effectum directo ſuſpendit Inſt. de Except.cujus ſpe-
ciestradit explicat Dn. Strauch. Diſſ ad Pandect.2.Th.5-

Exſl. 6. Exteptio peremtoriaquæ perpetuaap-
pellaturs.ę.9. Inſt.de except. lã.vrff.eod, eſt, quæ totam a-
ctionem tollit §.9. Inſt. dt. l3. I ſf. eod. hæc ratione,
cauſæ efficientis e*t vel uominata vel iunominata. Nomi-
natã eſt, quæ certum ſpeciale nomen ex negotio cau-
ſa habet, unde oritur, Innominata eſt, quæ certum nomẽ
non habet, diciturque exceptio in factum s1. Iæſt. deEx-
cept.li4. l.23ffcod.lha.S.a.fdedoli maliexcept. Vult.ad tit.
Inſt.de Extept. na5. 2. Ratione cauſæ impulſivæ eſt vel odioſa
veltavorabilislLo.pr ff.de conaict, indeb. Favorabilis di-
citur, quæ propter favorem rei competit: Odioſaeſt,
quæ propter odium agentis datur ã. l. 40.pr.ff. decondict.
indeb. Meier in Colleg. arg. h.t. Th4. n.2. 3. Ration
effectusen, velperemtoria inſpecie, velprivilegiata ſ, litis fi-
nit2: Hæc dicitur, quæ impedit litis ingreſſum antè
litis contèſtationem parit actionis excluſionem c. I. de li-
tisconteſtatiine incto. Illa eũ quæ litis conteſtationem
rion impedit; poũ litem conteſtatam demum oppoſita
excluditactionem ẽ.12. d.t. 4. Ratione adjuncti eſt vel
extutionis impeditiva, velſuplex Hæc dicitur, quæ an-
tè ſenienttamoppoſtavalet 4 æC.ſententiam reſcindi non
PEE
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ES roſſe lsC.ae Except. Illa eſtquæ etiam poſtſententiam-
in executione opponi poteſt/ it f. de sCroMated. Addi-
tur ꝗ. ab aliis alia exceptionis diviſio, quodſit vel juris,
velfacti ſ iutentionis: Hanc appellant quæ opponitur
h, qui ſine actione intendit, illam dicuntquæ oxcluditu-
ctionem jure ſubſiſtentem, eam tamen alii accuratiores
rejiciunt recte, tumquod exceptio requirat actionem
ipſo jure præexiſtentemæ7.s.1 ſeqq. Iuſt.de exceptionibus,
tum quod nulla exceptio ſit neceſſaria ubi nũllãeſt actio
lg. C.a. r. tum quod aliud ſit ipſo jure aliud per exteptio-
nem liberarilę4. S1ff.de 0& 4. l38.8.1ſ. de ſolut.Ludvuv.
diſp. àd Inſt. 17. Tha. hi.e. Dn. Hahn. 44”el titde except.
na,&. i

THES .æ

Cauſa efficiens eſt vel Remota vel Propiſi-
qua.

Exſ- I. Cauſa efficiens remotaeſt jus tum Gentium
argr. Inſt.deexcept. ls.ffaeod, Ir, vol.2.Diſp.a6,Tha. lit.æ.
ibique Bachov. tumcivile,tàm in ſpecię dictum ut Lexs.
7.Inſt.de Except. l.3. eod. conſtitutio§.æ 10d.t.S.4.lnſ. de,
fdejuſſpr.Inſt.de liter. oblig. Senatusconſultnm Læg.5.1.4-
dejudic, l. S. ſf- quando depecul. L4o. prſſAeCondict. in-
deb.l3,ffide except. Plebiſcitum Lia.Lęo. in ſin f.ad le-
gem Falcidiam, quàm Prætorium S. 7. Inſtit, 4,t. ibiquẽ
Vinnius.

Exſ. 2. Cauſa propinqua eſt jus ſ. facultas ex jure-
ſeu lege competens tam in requàm ad rem, uttumque-
enim ſufficiens eſtad producendum Exceptionem:- Un-
de ad illud ſpectat exceptiodominii h15.77. ſf dePublin,,
rem actioneL57.ff. nandat. Exceptio pignoris Lunic, G:
etiam aliChrirograph. Exceptio ſervitutis, heredisatis



arg.184. defuperſit.is 5.1eR.ĩ.t71d R. in 6.& Ex-
ceptio poſſesſionis r. S.4.ffutiposſidetis, juri adrem aſ-
ſcribuntur cæteræ omnes Exceptiones, quæ vel excon-
ventione S.;, Inſi. deExcępt. velex delicto .1. ng. a.t. vel
aliis innumerabilibuscauſis competunt S. õ. Inſl. a.t.lL.aof-
eod.lo.C.eod.

THES. VlI.

Materia Exceptionis eſt vel Objectiva vel
Subjectiva.

Euſ. I. Materia Objectiva ſ. objectum non eſt ju-
dicium, uti quidem;licètrſine ſufficiente ratione ſtatuit
UnmiusDisp.ad Proceſſiã. Th 1.n4. Sed potius actiopr. s-
1.6ſeqq. lnſt. deExcept. L2pr.5.4.fd.?. Actio autem h.l.
non utique ſpecialiteraccipitur ſed omnino generaliter.
Pro quavis petitioneperſecutione ꝓr. luſt.de Excep.l78-
S.22:1 dev. S. Undèfiuc pertinet actio ptivata publica
ſ. accuſatio I5.28. C.adL.Jul. de adult. lL12. C.ad L,Corn. de-
faſſis l.2.C.de generali abolitione l.4.C.adSCtumTurpill,junẽt.
lus.53. f-eod. Civilis criminalis, ordinaria ſumma-
ria clem. ſapedeV.s. petitoria hi6. 17.18. ff.de Except. poſſeſ-
ſoriaſ. interditnm lã:S.iffjurej.c.5.a.Xde reſtitutione ſpol.
Realis, perſonalis æ5. Iuſi. deẽxcept.ac præjudicialis Ln.

4

.ad.t. in ſumma omnis implorantis intentio loſ.ll-.
Cod.eod.lg.C. de O&4.
Enl-2. Materiaſutjectiva l.ſubjectimeſt reuss

Inſi.de except.lo.S.1 ſf de jivejur. Liipſ. de Except.Lio.n.
C. tod. Diciturautemreush. l. non tantum debitor ſed
omnis cum quoagiũrr. luſt. deExcept. ſive ſit reusprin-
cipalis ſ fidjuſſor S.ſn. lnſt. de replic. L7.pr. Lig ff-de Ex�
copt. lin.C.eod tn§ã sf.Quarumrerumactionon daturl.i.
Baſdeju five ſuccrſortam ſingularishi45..1. comm.

B divid.



divid. lyò. Sr.fr. àe contrabend.emt.lL9.S. 2fdeExcept.rei
judic.læ8. Cde EBvict. quam univerſalisL5.C-denonnumpe-
cun.l37ff-de acquirend bered. lsy ff.de R3.Zæſ incomment.
Dig.de Extept.n.20. omnis qui noninſpecie prohibetur
arg.l4. S LV. de Proc.Lazær ff deR.7. Meierin Colleg.Arg.
de Except. Th.7. n,ò.

Exſ. 3. Sicutiautem actio poteſt per Procurato-
rem inſtitui pr. Inſt-de ilsperquosagere: ita Exceptionis
exercitium poterit alteri demandari S.. à.t.pr. S-1235.
Iuſt.deſatisa, L &oſf de Procurat.

THES, VIi,
Forma Exceptionis eſt vel interna vel ex-

terna.
FEEELE

Exi-I. Forma Exceptionis internaconſiſtit nonin.,actionis excluſione, uti quidem. communis fert opinĩò
ſed potiusinejusdem impugnationeinſſ-dæ Except.l.a.
?.ſ eodem. Excluſio enimnonomni ineſt Exceptioni
pr.luſt. deReplic, cum reſpiciat rel intentionemrẽctius
referturad finem offectum exceptionis ſa,pr,ſſde Eæ�
cept. Ludvv.adpr. Inſt, d.t. B.4.

Eub. 2. Forma Exceptionisexterna depender ium-
ab allegatione quæ >uoaddilatoriam regulariter debæt
fieri ante litem conteſtatam iæ i3. Ae Except, cap.à.co4
Zang.ꝓ à. c.a2. quoadperemtoriamin litisconteſtatione
arg..g.C.de Except. c1.2.ãe litiscontqſt.iu6 tum à probario-
ne lo.gffdeprobatduftde Excqpt L.o, C.eod. tumã judici;
pronunciatione Umm.ſiſſut. atProcęsſs ſbæo.nũ5
Eui. 3 Ad ſormau doniqu� ſpectani propriaatfectiones Exo�ptionis guãles ſunt, intentionis actor:

neggatio u-frã�Excepeæ.6.s. adbucXaid. te R- ina.2

mar
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mall2.C. denonnumeratapecunia ls.s. C. deExcept. Meier 75.
mColleg.Arg.laa tita.Th.n.n.2. Dn.Strauch diſſert.adPanã.
23. Th-16. transmiſſio in fucceſſores tam activè quàm pas-
fivèL6.ſ7.5.. ff. deExcept. l 8. C. denonnum.pec.l.28.C.de-
Evict.c,20.de R.Jin 6.Tr, vol. 2. Diſp.6. Th.7. lit.a. ibique-
Bachov.

THES. IX.
Finis Exeeptionis eſt vel Generalis vel ſpe-

cialis.
E Ex0- I. Finis Generalis eſt rei defenſio ꝓr. Inſt.de-
Except. lu. Ceod Umm. Dispiad Procesſis.Th.u. n.68.& ſic
juſtitiæ æquitatis que conſrvatio S..23.4. uſt.deExc.l.,
Ce hon. aut. jud. poſſ.Weſ, in Parat.ff.de Exceptn. 1.

Ext. 2. Fnis ſpecialis,qui cum effectucoincidit,
eſt duplexaliusprivativusalius poſicivus, ille eſt inten-
tionisexcluio h28.45.5.1.ff deProcL2prS. æ ff.de Except.c.
3.X.eod.lia.f dedol.mal. Exceptd.ni.fde R. J.l.g. C.detrans-
act,lg.C,de Oblig.Act.c5.X. de reſiit. ſpoliat, Dn. Struv.

ilin Syntagm. Jurisprudentiæ©gxercæ6. ĩb.14. Poſitivus eſt
ſ

lrei liberatiœVę�s ſ7de noxaltaẽt. Lb2pr ffide Except. la�-
S. I. f. deſolut.l9.C. de O A. I3.C.de non num pec. Bach, æà m

Tr.vol-2.Diſp. 26. 7h.7. lit.auterque autem non peremtoriis
tantũm ceu putat. Zang. deExcept p.1.c3.n.21. ſed dila-
toriis poterit accommodari exceptionibus hir. sæ ff.de
gxc.Ludvv.adpr. Inft.deexcept.n4.

THES. Xi.

Exceptio tollitur vel ipſo jurè vel Replica-
tione.

Exſ. I. Ipſo jure tolli dicitur Exceptio conſtitutione
Juris, ſine judicis ſententia partis adverſæ oppoſitione
fitq; vel immediat? velmediatè. Exſ.



Exò. 2. Immediat? ſine facto litigantium Exee-
ptio tollitur vel æge ſeu ſtatuto exceptionem excludente.
CardinalTuſchpract.concluſtom.æ.lit.E.conclufione281.vel
Decurſu temporis Exceptionipræfnitil.s. li4.pr. C.nenoun,
pec.Vel. inparat.Dig.deExcept.n. 12.

Exi- 3. Mediat? facto interveniente Exceptio
excluditurvel mendacioS. fin. Inſi.efideic. hereã. Lææ S.r.ff-
de rejudic. Nov.8. c.8.10. veljudicis corruptione Gothofr. ad
l.a.C.De penajud. quimale.lit.m.vel exceptionis renunciatio-
ne tm expreſãla.S a.ſt. ſiquiscaut. in jud. ſiſt.h57.S1.ffde

nProcur.l3æ.Sa.ff.adSCtum Vellej. quàm tacità lææpr.ſſ. de-
judicZang. De Except.p.2.c7.n1o-

Exb-4. Replicatione tandemmediante judicis ſenæ
tentia tolliturexceptiopr. Inſt.deReplic. l. 27.S.depact.
l2.§5.1,2.f. deExcept, lao.Cod. eod, hinc dicitur Exce-

ptionis exceptio Læ.s. .f. da. Meier, in
colleg. Arg. ae Except.

Tb. 15.

TANTUNM.
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