4
L







LN} 7
DISSERTATIO JURIDICA . 4

APPELLATIONIBUS, ]
Magnif. Amplifs. JCtorum

Ordine Confcntxente ‘
PRESIDE - : o

" DN. SAMUELE %ttem/ el
- Hal, Sax. J. 1L, "“”““*"“ _ l

DPublict defendereconabitur

s
uffo B9 sl |

Falckenfteinio Halberftad. 1B
add. Augufti . i » L
: " In Auditorio JCtorum. S el j \ J
thackantonto6tasi o3os3e0da ele oo sostoctaA bR ofaniasiasant ’v@o!omose-mc«'bﬁugom 4
E Calcographto JoHANNIs Rounerr, Acad, TYPOgr | t‘:ii
: oy

NNOMDCXLIY




Vi 12 RS 2iS
Magnificis , Amplifiinis, Excellentiffimis 5
Confultifiimisgy
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Ppellatio eft a Judice inferiore ad (uperiox
rem («) gradatim (&) propter gravamen il
latum vel inferendum; (¢) provocatio (@) !
iniquitatis vel imperitiz querelam: conti-
nens (). : s
() Quodipfum cft de fubftantid appellationis, Nov. 23, ;
c.4.0.1.83.ff de appellat. Tr. vol.2. difp. 33. th, . liz. d.ibigy Bachov.
Zquitati enim contrariari videtur, ut minor Judicis majo- )
ris errorem corrigere velit_.c.16. Xide majorit. & obed. Bachov. i
4.l utque par in parem Imperium exerceat./ 4. ff derecepts |
A
{

j
r/ <
2,
Q

quiarbitr.Reyger proceffjudic.difp.ro-th 1. lit. a, (6) Appel-

‘ latio enim omiflo medio Judice nonvalec. Lar.ffilde appellat. |
can.g5.cauf’2.q.7. Ordinat.Cam.Imp part.2.t.29.§.1. ratio eft, ne ‘l

) jurisdi&iones confundantur. L4.C.dejurisdiét. omn. jud. We- |
fenbecf.de appellarn.g Tr d.llitie. Gaillib.r.obf ug. n. 2. Mynfin- b o
ger.lib.1.obf. 9. ubi tamen limitationes {ubjungit. . (¢)c.5p. § o
X.de appellat, Marant [pec.anr.part.6.n 4.Simodo propéac cer- : } i
to inferendum fit, & jure quis hoc metuat,: maxime fi dam- b oo ’ I
num poftea illatum non commode posfit reparari, Backov. | \i‘
d.Llt. F.& G. (d). Provocationis verbum generalius eft ‘ yl
quamappellationis, & omne id beneficium fignificat., per’ ; ’S‘*:
quod Judicisauxilium imploratur, fivein judicio five extra
judicium.: adeoquegenerisloco recteé ponitur Mamnt.d.l.’ i ¥
n.6.Reyger.d.Llit.d. Duaren.cap.1. ff. de appellat, (e)luinpr.
ff-de appellar Berlich.part.z.conclyfs0.1.2. : i

e ALk $ ) a ;
Communiter (¢) dividiturin Judicialem (4) & ‘;
Extrajudicialenw (), -

St A - (2)

(«
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() Re&é dicum fuity communirdr. Varii enim varias
appellationis comminifcuntur fpecies. Baldus& Canonifte
in rubr.de appellat. quadrimembrem adferunt divifionems.
aliam quippeantejudicialem, aliamintrojudicialem, aliam
judicialem, aliam demumpoft judicialem faciunc.. qnos re
ferunt Wefenb.ff. de appellat.n.s. Reyger.inproce[fjud difp.10. th, 2.
liz,g. Bartolusverdaliam ponit divifionem in/k 1.z 4. ff.de ap-
pellat. ubi tres recenfet fpecies, &vultaliam'elfe 4 definitiva,
aliam abinterlocutorii, & aliam ab: aliis actibus Extrajudi-
cialibus. Wefenbee.&s’ Reyger-dd.IE Verum quoniam ha {pecies
temporetantuminter fe differunt, re&¢ ad di®a duo mem-
bra revocamus. Gail. lib. 1. obf1z0.n.6. Mynfinger.Cent. 4. 0bf. 43,

Rosbach.in procefficivitit.z3.n.5. (6) Que fit a fententid &

interlocutionibus. 2.2z ff.de appellat. can.§.canf 2.q. 6. (c)
Hazc a decretis & actibus extrajndicialibus interponitur.

e.1.¢.8.de appellat.in 6.Dd. comnr.

' Th. IIE

Caufam Appellationis Efficienten Conftituo an-
tiquiffimam confuetudinen (2).

‘ (a)L1fFneappellar. Livlib.v.biftor. Wefenbec. . de appellat..
.0 Reyger.inproce[f jud.disp.10.th 3 Jit.c.
Th IV,

Appellationent () interponere “poffunt omnes
qui fententia Judicis gravati aut damnati funt (4)aut
quorumintereft. ¢c) ;

(4) Quiappellar, appellans, L1z fideappellar, Adverlus
quemauntem appellatur, isappellatus dicitur. c.r.de appellars
sné. . (b)Ratio, quia commune beneficium eft appellatio.

e 13.§.0.ff rat.rem babit. Unde necexcommunicato, ¢. 5. x:4% ex-

cept.Tolofanlib.s c.11.n w.Reyger.in procef]. jud. difp. 10. th. 4. lit. 4.
nec criminis Ll MajeftatisReo, .86, §.2.f. de acquir. hered.
Gomez lib.3.var.refolut. 13.4n. 2. Bachov. adTr. vol. 2. difp. 33. th. 2.
lird. (c)ls5.L13.§.1.fF de appellar. Rosbach.inprocel]. civ.tit. 73.
m10. Sed quidjuris, fiduoin communi causd unafententia
fintcondemnati, proderitné his tertii appellantis victoria
pro




" nus actione mandatiadintere

pro fuo interelle..? Al 2.C. finnus explurib.lre.§. 4 ff. de

- appellar. Gail. lib.r.obfaz2 aum.7 Rauchbar.p.2.q.7. Hartm, Piflor,

bb. 1.q.47.Done1/./z'/1lzg. comm.c. s ihigs Hilliger. lit.B, Reyger.d.l,
dit.c.Berlich.pa.Conclus.50.8. 0.

T v

Porro qui appcllam hoc faciuntvel nomine prd-f

prio velalieno. :
Th. VL

Nomineproprio appellant qui ad civilia mutie-
ra vel honores. evocantur (4) Procuratores in rem
fuam dati (4] milites (¢) deportati (d)-

(4) 1.21.5.2.f.l;7.C.dedppf//kzt.Rq;ger.praaj].‘jud.d/]ﬁ.lo.tb. 5o
lit.a. (b)lig.eff quand, appélland. 1.6. §.5.C.de appellat,.
(c) 1,20,5.2#.00:# “(d) Lun.§3 [f: nibilinnov. appellationib. intere

pofit
Th. VIL :
Alieno nomine, Procuratores five generaliter {i-
ve fpecialiter dati fint, (a)itent alius nomine Procura-
toris () negotiorum geftores (¢) au@oresemtoribus de
proprietate vidis (4) creditores nomine debitorum
(e)sutores & curatores nomine pupillorum & mino-
rum (f)-
: (a)1.4.§.fn de Appfl]ht.l.l.§1Izﬁfqy4ndfdppdl}md; Sed am~
bigua&interinterpretes agitata qu:el’tio cft, an procuratos
ad certam litem datus, lata contra ipfum vel dominum fen-
tentii, non {olum appellare, verum appellationem quodue
profequi teneatur_? Affirmativa (ubfcribimus. 4 2. - anper
al.canfeappellar.ly.C.deprocurator. Secus enim {i fecerit, domi=
{Te adverfus procuratorem ex-
periri poterit. 1.§.8.6. ff. mandat. Donell. lib.18.comm, ¢.16. ibid;
Hil!igfr‘lir.‘D.U E. Umm.pratt/ﬁlldic.dlﬂ.j.lb. 7.1.39. Reyger. proe
;Jjud/’r.dz/ﬁ.m.tb.;. lit.f. Harprecht. ad §.1. 1. de bisper quos ag.
Pl (b )l4,§.ultf.dc appellas. () Lag bl 1 ff. de appellar.
7 < 4 3 - recip.
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recip.131.8.2ff de negot. gefl. modo is, cujus nomise appella-

. "tum eft; ratum habeat intra tempora appetlands. 4.4z fde

appellatirecip.Bocer.claf6.difp 34. (d) & wiceversalg §.3.f. de
appellat.  (e)aféntentid fc,qui debitorvictus fuperproprie-
taterei oppignoratx L3.ffl.y. C.depignor. & hypotbec.l. 4. ff. de
appellat.ex qua"lcgc 'diﬂingvendum , nunquid creditore {ci-
ente, an veroignorante debitor cgerit,-'; Priori cafu credi~
torappellans omnino audiendus, cum iplins jus dependeat
ajure debitotis: unde fijudicatum fic, debitorem non habe-
rejusin re, percon(‘equens judicatum cenfetur, creditorem
quod;jusnon habere, & fic contra utrumdue lata videtuc.
Pofteriori vero non: quia debitor creditori abflenti praju-
dicium facere nullo modo potelt.d b4 § 49 Denel.lib. 27,com.
adlgyfrdereudic.  (f)l2gl27.l.28.8.2 ff. de appellaripefenbec.
ffcod.n7. modo bonam caulaw faveant, /. i1. C. de adminifimt.
tator.Tr.vol.z difp.33.th.2 lit.c. : :

SHi AMIOLE ;
Pari modo'provocare poflunt Dominusprofub-
ditis (4) maritus pro uxore () Parentes pro liberis (¢)
coheres pro coherede, (4) legatarius pro herede per
querelam inofficiofivicto (¢) fidejuffor pro Reo (f) &
{i qui funt fimiles. ¢
(a) drg.Lisdag ff de appellar. Diltingvimus tamen.. Aut
appellat dominus pro fubditis, vel cos defendit principaliter
ad utilitatem & commodum fubditorum, itautjusex defen~
fione fulcepra ipfis tantum queratur, & tunc absd; mandato
agere minime valet c.q.deprivileg. in 6. nemo enim alienz li=
tis defenforidoneus fine {atisdationeintelligitur . £ 44. §.2.
ff-deprocunator.§.1. 7. de fatisdat. € ibi Dd. comm. Aut dominus,
appellatnomine fubditorum, ed quod ipfius, etli non prin-
cipaliter,tamen inconfequentiam & aliquomodo faltem in-
terfic.: putay fiquis & fubditis colletas indebite exigere, fi
eosinculturd agroruminiquéturbare, muléare, fub juris-
didtionem trahere, antad contumeliam ipfius Domini inju-
riam
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riaminferreaudeat; & runc recté absquemandato pro {ub-
ditisagit, quia fattum{ubditornmtangit dominum, ipfeque
dominusinjuria affici videtur_, Lot ff. devi &) vi armat. Gail.
fib.1 obfazs. Rryger.prou]fjudir.r/i/}’).m th.g. lit.n. Berlich p.1. Con-
clufiso num.§. Idem ffatuendum in Clerico, Monacho , Cive
& Vafallo, quorum nomine Epifcopus Abbas, Civitas &
Seniorinjuriarum agere poffunt_. Gail.4 Ln.6, Quid autem
juris; quando dominusexceptus eft per privilegiom, a juris=
didione alicujus, fubditi verd ipfius ad illum vocantur y
Dominus propter incompetentiam fori excufat fuos; Judex
verd non obftante privilegio in cau(a procedit, @ quo fadto
dominus appellat, fubditi yerd nom,antunc etiam appella-
tio domiui. proderit fubditis? Aff L1g.C. deliberal. cauf-Gail..
lib.1.0bf126.8eyger.d.l (b) Diftingvendum hicinter bona
receptitia, & inter bona dotalia & paraphernalia. In his
maritus fine mandato & citra ratihabitionem appellare po- il

telt. lﬁrLC.de‘pﬂﬁ.convent. In illisverdabsque mandato, pra- B
{titA tamen cautione de rato. l a1 C. deprommtor.G.z:l.lib.z.ob/.' ‘ i o
133 Reyger.d Llit.t. Efﬁqq.Ramhb.dr.l‘l q 2.m.q2.Berlich p.. Con- E |l
élnfsomum. 7. Uxor tamen pro marito abfente agere & ap- \/ I

pellare nequic./4 C.deprocurator Lz ff.deinjur.§.2. 1. eod. nifi ]
ro marito forté captivo relaxando agere vel appellare defi- Il
deret.l3 §.2,ffde liberal.cauf. Gail.d.ln, §. & [e44. (c)lz. e
) 5.zﬁ".qu;zn[l..fppc[/d.::d. & vice versd, [ 23.§.2.ff.de appellar.  (d) !
Ls.ffde appellas.  (e)Sive pet collufionem judicatum legata- i ]
riusafirmet. Ls. §.0.L1g bl 29. ff- de inoffic. reftam. Donell. lib.
2§.comm c.6, Sivecitra collufionem per injuriam fit judica-
tum. Lyo. §.1. ff. de legar. 1. &ibi Dd.  (f)l.s-ff.de appellar. St
enim fententia abiretin rem judicatam, ceflante principali
iple tandem fidgjuffor posfit conveniri. hg ffude fidejuffor.§.2.
7. e0d, :
Th.IX. :

Licet ‘autem ut fupra dictum appellatio commu-
neauxilium vocetur, inde tamen appellandi licentiam
omnibus conceffam indiftinéte efle minimé fequitur.

i B ; Alii




Aliienim Lege, alii proprio facto appellare prohiben-
tur, ‘ :

L eXs

Lege prohibenturinfignes latrones , feditionum
concitatores, duces factionum () fervi (4) raptores vir-
ginum (¢) monetz adulteratores (4) c'onfcsﬁk convidii-
que (¢)debitores @rarii Principis () contumaces (g)-.

(@) 116 ff.de appellat. Donell.lib.28.comm.c.6.Rauchbar. lib. 2.
4.8 Manant.in [pec aur.p. 6. act.2. num.296. Bocer. claf]. 6. difp. 34.
thab. (b)lisjF de appellat.Donell.d.l.Duaren ff. de appellat.c.z.
(¢)Lun.Cde mptor virgin.Donell.d.l Marme.d. Ln.2g5. (d). 1 3
priC.de falfmonet. Marant.dd.ni294. (e)lun.C.deraptor. virgin.

1.34.C.de adulter.in notoriis enim appellatio nonadmittitur.
¢.13 ¢ 1. x.deappellat. Donell.d.LMarant dd.n 292, (f)18.C.quor.
appellar.non recip.Marant.d.d.n300. Rosbach.procefficiv.tit.7z.n.11,
(2) L73.§ 3. ff dejudic.l.1.C.quor.appellat. nonrecip. .53, fodereju-
dic. Marant.d,l.n.2§4.Donelld.l.Duar.dl.Gail lib.r.ob[. 132. num.j.
Wefenbec.fohic ny.Rosbach.d I Reyger. prace)]. judic. difp.10,th, 6,
Jitia. Bocer.claf.6.difp.;4. th.45.

Th. XI.

Fa&oetiam proprioappellare quidam prohiben-
tur,quod ipfuminrenunciatione confiftit. Renuncia- -
tio autem fitvel paco, velfine co. (4)

() Lult,§ ult.C.de tempor.appellat L.1.§.3.fF. 4 quib. appellar.
non lic.Gail.lib.1.obf35 .m0, Mynfinger.cent.a.0bforg . Wurmfer. tit,
24.de appellat.obfzg. Hartman. tir.de appellat. obfur7. Marant. in—s
Jpec.anr p.b.ack.2.n341. Donell. lib. 28.¢omm.c. 6.

Th XIL
Pado renunciatur autexprefs¢aut tacité. Exprefl¢,
verbis ipfam renunciationem declarantibus (¢) Tacité, 4
appellationem femel interpofitam deferendo (&) Sine =%

pacto renunciatur, {i quis ante fententiam, fe a judice
non S8




fioh provocaturun, profeflus fuerit; () vel poft fenten-
tiam dilationem f{olvendi petierit (4) &e.
(a)lfin § fin.C.detempor.appellar.& ibi Dd.comm.(b) duth.
ei qui appella C.de tempor.appellat. Zanger.ir. de except. p. 2.¢. 20.
(¢) 11834 quib.appellar.non lic.Donell lib.28 comm. ¢.6, (d)vi-
deturenim fententiam approbafle.25.Cders judic, & ibi Ga-
thofran not,Reyger procef] judic.difp 10.¢h.6.it.0.
Th. XIIL
Appellareautem regulariter ab omnibus judici-
bus permiffum eft (4) five ordmariis ( 4) five delega-
tis. (¢) : ‘
(4)L19.C. de appellat,can.3. can §.cauf.2.4.6. Vule. Jurispr,
Romlibi2.c33. (b)d.dagd21.C.e0d. (c)l1.C. detempor.appellat. I,
18, C. de judic. Th. XIV. p
"\ Excipiuntur tamen Princeps five Imperator (4)
Papa () Camera Imperialis (¢) Electores Imperii (4)
Conlfiliariiqui caufam prafentibusvel abfentibus par-
tibus examinarunt (¢) Judex cumclaufula, Appellatio=
ne remotd,datus(f) arbitri (g) Executores (6) & omnes
qui majorem non recognofcunt (s ;
() Lr.§.1[f.4 quib. appellar. non lic.Wefenbec bt 1. Ma='
mntinfpec.anr.p.d.alt 2.0.248. Reyger.proveff jud.difp.1o th. 8.lit.g.
Donellib.z§. comm.c.6. d refcripto tamen Principis provocari
poterit. /2.6 1 ffde appellar.Cs'ibi Gothofr. (b)can.1d, can.1y.
cayfyy q.3. Eandem quippein terris Ecclefiz {ibi tribuit juris-
ditionen, quam Imperator in Imperio. Sed quid mihi
cum Papi? miffum hunc facie, qui licet judicare audeat o-:
mues , judicari vero velit 4 nullo, nihilominus tanen ali-
pando punicturin @ternum cum diabolo.gloffin can. fipapa.
6,dift.40. (¢)Ord. Camp.3 tir. s1. Propter concurrentem cum

Gafare JurisdiGionem. Gail. lib. 1 029 #.3.65 obfrzn 3. Umm.

inprocefCjudic.difp 8.1h.2.n.8. Dn.Carpzovib.z.tit 3 ref.29.no13
€5 [¢q9. Revilionis tamen beneficium Imperatori & ftatibu,
conceditur, 4. Ord, Camip.j.tit.51. Intricat quaftionis eft, as
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hzc Revifio Cameralis'prioris fententiz executionem fufs
pendat AF.Gaillib..obfis4.n.3.6 de arreft.c. 12.1.4Heig.p.1.4.10.
7.43.(d) 4. B. tit.ar. de immunit. Princip. Elefor. Hodie tamen
ex confvetudineab omnibuas appellatur, exceptis Serenisfi-
mis Ele&toribus Saxonico & Brandenburgico. Trvol.2.difp. 3;.
th.g lit.e.ibidemd; Bachov Reyger.d.l. lit, k. Berlich.p, 1..Conft. 50
n.24.Dn.Carpzov p.Confl.z0.def2;. quod indiftin@é de omnis
bus DucibusSaxoniz intelligimus, Berlich.41. Non obfante
tamen tali privilegio fubditi Ducum Saxoniz fuper rullita-
tefententiz in Camerd Imperiali conqueri poflunc_.. Gaillib.
2.0b[35 n.7. Dn Carpzov dldef2q. (¢)134.C.de appellat, Reyger.
dllit.a. (f)l1.§. 4. ff. 2 quib. appellar. nonlic, Qua clanfula de
frivolis & levibus, non etiam gravibus atque legitimis fus=
picionibus intelligenda ett. Garldib 100/ 35.n.5 Zanger.tr.deex-
ceptpac gmiz. (g) Compromiflariifc./ ;2 Sz ffderecept. are
bitr. non neceflarii & juris.Lg ff. qu{/dti;dar.tog.l.ﬁn. §.2:ff.de ap-.
pellat.Gail lib..obf55n.18.65 obfi50 n.8 Reyger.d:llit.c, (b) 1 4.
[~ de appellas. nifi modum ' exceflerint. /5. C. gnor, appellat,’
Donell, diit. loc. - (i) Puta Reges Galliz, Hifpaniz , &c. eo-
dem privilegio gaudent Archiduces Auftriz, Duces Lotha-
ringiz & Burgundiz. Mynfinger. cent. 5. ob(58. Tr.vol. 2, difp. 334

th.g ht.e. ,
: Th. XV.

‘Materiad quiappellationes procedunt, funt fens
tentiz definitiva & per fevalide(4)interlocutoriz )&
adtus extrajudiciales, ()

(s)Siveciviles, five criminales, /.6 f e appellat. modo
valid fint: 4 nullis enim & inutilibus fruftra appellaturs.
Ltgil.z3.§.1 ffde appellat Wrfenbec ffib +n.8. (b) De jure {c.Ca=!
nonico. c.t.de appellat.in 6. Wefenbee. d. . n. 8.Gail:lib..obfi129.n.0
Rosbach proceff civ.tit.73.m.21, ut & Saxonico, CoMp.Elettagp..:
ibig, Dn. Carpzov.def.23 Berlich.p.1. Conclyfs0.n.46.6 /¢q. Secus!
de Jure Civili:/ 7.C.quor.appellat.nonrecip.l, 2. C. de Episcop, au->
dienz- nifi vim definitivarum obtineant; / 2. ffide appella, recips
Cail d.1.&5 obffeq. Marant.p.6.de Smren_t.;x.‘;z.lio:lintlz.)vratﬁci?. :
: d (278




thorng. & feq, Mynfinger cent.3 obf.88. Berlich.d.L.n. 43. Dif-
fertautem appellatio a fententid definitivé & in hoc ab ed,
quz fitabinterlocutorid, quod d fententid definitivé, aut vi-
va voceincontinenti,aut in {criptis ex intervallo appellare
permittituc./sinfinls.infin. f.l. 1. C. de appellar. ab interlo-
cutorii verd femper in fcriptis cum {pecificd certz caufz al-
legatione. c.59.x.cod.l.3.8.ult.& ibi Gothofred. ff. eod. Gail. d. obf
go.n.3. Quod tamende fimplici interlocutorid tantum, non ' il
autemvim definitive habente, intelligimus: tunc enim in :

omnibus zquiparatur definitivee, cum paria fint {ententiam H
efle definitivam & habere vim definitive. Gaild.l. Reyger. pro- | ol
cofljudicdifproshae.. (¢)Sived pacee, fivedjudice facti. Gail, ; Al
i lib.x obf120,Roshach procef[civ.tit.73.m 6. ¢.g.a confultatione e 4

L. §.1.ff de appellaz. ab imputatione munieris vel eleGtione_.
Lu§.3.ff-quand appelland. Nunquid etiam a tutelz datione,? 1
N. iv.§.1ff-quand.appelland, §.16. 7. de excufat. tutor.d. 3. inpr. ffy |Gt
eod. Marant.fpec.anr.p 6.46F 21324 Wefenbec ff. devacar. € exes- ' ¥
fat. muner.Donell lib 3.comim.c. g.ibig; Hilliger lit R Bocer, elaff. 1. | el
difp 12:th.100.65 [6q.dndy.Gerbard.dec 3 q.10.Dn.Franizius Exerc. @
10. queft. 7. ; <
; Th. XVI, .

Appellare tamen non licerincaufis fummam ap- _
pellabilemn non habentibus ¢4) frivolis (£) notoriis (¢) &
' dilationem non recipientibus () certo jure definitis(e), z
-1 (4) De fumm4 infraso.aureos appellati vetat Ordin. Cam. ‘ ) I
p 20:£.28.5.Bnd fondexlichen, qux deinceps in Comitiis Spi- Al
renfibus Annoid7o. §. U wir denn. usq; ad s50. anreos extenfa
fuic.Gail lib.1.obfz3.num.r. Mynfinger. cont 3.0b5.89. Hodie nifi
controverfia3oo. florenos exceflerit, appellationi 4 Camera
Tmperiali non]defertuc_. Abfchicd des sut Speyer Anno 1600.
gebaltenen deputationtages §. WiewodlHun aud). Quid au-
tem {i appellatusin puncto devolutionis non oppofuerit ex-
ceptionem fur{lmxincomp‘ctcmis, {ed litem conteftatus fit,
an poft litis conteftationem eam opponere posfit.? Aff
Cum ficnullitas ex defe@tu jurisdg&ionis, quam ipfc judex

; 2 (3
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exofficio,etiam parte non opponente attendere debet, maxi-
me,quia nullitasjurisdiGtionis perpetud opponi poteft,etiam
polk tres fententias conformes, & reddit fententiam ipfo jure
nullam. arg. L 1. §. 1ff.quod quisq.jur.l1.C.depedan judici.q x.de
judic.Gail.d.ln2.Mynfinger.d Lin fin. Sed quid juris,fi ab uno vel
pluribuscreditoribus plures fumma petantur, quarum qua.
libetperfe non continent 300, aureos, poterintric fummz
conjungi, pro fundanda tuendad; jurisdiGione_.? 47 u.in
prife de jurisdict Mynfinger.cent 5.0bf §3.4nfin. Sunt tamen cer-
ti cafus in quibus [ummz hujus ratio non habetur_.. qui vi-
deripofluntapud Gail ding & figq. (6) 16§ 4.Clty fFdeap-
pellar, Dn.Carpzov.p.t.Couftaodefisz n.2. (c)e.i3.xb.r. @) Lulr.ffy
de appellat recip. (e)d luls.§.1. vel xqua foxte , Marant, fbec anr,
P G.atl.2masy. Harprecht § 23.1delegat. num. 5. & fequ vel jura-
mento L12,§...C.de reb cred, Donell. lib.28. comm.c.6. Berlich, el
Concluf3s.m.19, ‘
Th., XVIL, .
Diverfz infuper Dd, funt. opiniones, utrum in

causaalimentorum (4) impofitione perpetui filentij

exL. diffamari () fententid, per quam heres inftitutus
teftamento in poffesfionem bonorum hereditatis mit-
titur (¢) jultitia denegata (4) & judicio pofleflorio, de
jurecivili, (¢)appellatio admittatur? 1k
(@) Atirmamusquoad effe@um devolutivum, non fu-
fpenfivum, fifc. de futuris.agatur alimentis. Faghin lib.1.con-
sroverfci77.(b) Afirmamus arg.lig fF. de ascufat. Gail, lib.1, obf;
B2, (c) Negamus.[4.€.quor.appellat. non recip. k7. if. de appellar,
recip Fachindib r.controverfic.76 Reygersprocel] judicdifp.10.0h.15.
Lt.a: (dy Affirmamus, i mode judicium captum fit_.. Gasl,
lib 1.0b/:28 pertor. ¢) Affirmamus quo ad effeGtum devoluti-
vum non{ulpenflivum.arg.l un C fi demoment poffeff: fuer. appel-
at.qualexd Gratiano decretoinfersa eft cangr.v.depoffefione,
atf.2.q.6. Fachindib.1.Controverfc.75, Marnt fpec.aur.p, 6. aét. 2.

; £ ;o%-.lil'{mﬁnger.‘r.em. é.0b(13.
: Th.XVIIT
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Th. XVIL" ;

Forma appellationisin duobus confiftit; primo
atfemperajudiceinferiore ad {aperiorem competen-
tem gradatim fiat(a) Deindeutintra legitima fatalium

dierum tempota proponatur (b).
(@) L2nffide 4ppe[1/:t.c.6.i.x.tnd,llf
Suftentatur ctiamappellatio coram notario & teftibus facta.
it x.dc/rppe/.’.fztxOrd Camap.2tit2g 5.;.2V{;';7ﬁ'ngcr.cent.4.olzj.ar;.
ndiltin@é candem admittit, five judicis

Ec jus Saxonicum i
copiahaberi posfity five non.. Gonf? Eledt.20.p.1.Dan.Moller.bic.

n.z.Dn.Cmpzov.biadff1.Ber[u'b.p.l.Canﬂ;a #57. feq. etiamfi
eanon fuerit judici infinnata: quantumvis tutinslfic propter

revocationem attentatorum appellationem coram Notario

& teftibus fadam;judici infinuari, alias enim judex ad in-
ione, ante inhibitionem

ftantiam partis appellatz in executi
fublecutam, procederenon prohibutur_,.My/ﬁngcr.d.l obf 44,

Bocer.clafi.s disp 34.th.62. Berlich.& Carpzov: dd. Il (b)Quidics,
d,fi obferyatinon fuerint, appel-:

ides dicuntur fatales, quo
latio expiret, & quafi fato fu_ngatur_.,.l Duar.ff. de appellat.c. 6.

Donelllib28.comm.c.7.
Th. XIX.

Tempora hxc in quadruplici funt differentia:
Quxdam enim ad interponendam (a) quedam ad pe-
tendos apoftolos (b)'quadam ad introducendam (¢)
quedam denique adj profequendam vel juftificandam
appellationem tendunt (d)

4)Hodie, (ublata differentid juris veteris, £.20. §. 1.ff.de :
pilatdn.§ s fF -quand.appelland.l 3.ff-de appellat.recip.jure No-

vellarum decendiumad appellandum conftitutum eft. Noz.
23.0.1. 41th. Hodie.de appellar. Wefenbec. ff. quand. appelland. Gail,
lib.1.0bf139.8.2. Morant.[pec.anr p.6.att.2.n.203. Rosbach.proceffe
Ciy tit.73.0 24 quod fricté obfervandum, aded, ut nec coms
promiflo partium, nec judicis permisfione prorogari queat_.
Ord,Cam p.2.it,29.§. ©0 follen auch. Gasl. lib.1, 6b[ 139.1.6,Myn-

B 3 V8T finger.

efenboc.friic 9. Vid thefct :
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finger.cent.2 obfi4g. Bewlich.p.s. Conclufy50. 1. 105. Incipit autem
currefe prafentia dielate fententiw, 41, §. fin. ff. quand.appel-
land\Dn.Carpzou pur.Conftag.def.3. ablenti a die {cientiz, ./, 1
§.finDonell.lib.28 comm.c. 6 quamvis {ententiafub conditio-
ne concepta fic_.4Le.§ 5. (b)Suntliterz teftimoniales, quas ’
judexd quo, ad inftantiam appellantis, dat ad judicem ad
quem, & perillasappellationi interpofira, vel defercs, vel
non deferc.Lun f.de libell.dimiff:Rosbach proceff civ #it 74. ubi
quing; apoltolorumrecenfet{pecies. Pecendiautem funt in-
ftanter & {zpius, d Lyn.§.2. & quidem intractrigingadies, /24.
C.de appellat. aded ut fi appellans farale hoc neglexérit, cen--
featurappellationi redunciafe, atqsitaappellartio fiat defer-
ta.c 6 deappellar.in 6.Marant.d Ln.2iy Reygersproceffjudic.disp. 10.s
thag.lirb.(in Camera tamen aliud fuicindu®um, Gail. 4. Lw.
1. Mynfinger.cent.q.0b(36.) nifi per judicem fteterit, quo mi-
nus darentur apoftoli, tunc enim appellanti de fua diligen-
tid proteftari permiffum eft, 4. Lun. §. fin.d c.6. Utrum antem
tempus hoc confeftim 4 die latz fententiz, an verd 4 die ap-
pellationis interpofitz currat, Dd. inter fe digladiantur.?
Refpondemusfcienti currere a die latee fententiz, /. 24.C.de
appellat.ignoranti 4 die {cientiz, Marant, d 5. 220, ubi hanc.
fententiam communem dicic.. (¢) Ordinatione Camerz
Tmp.p.2 tit.30.6. QWiixden aber. Gaillib.ajoby 146 n.3 fex menfes .
a-die interpolitz appellationis ad introducendum conce-
duntur. quimenfes fi non fuerint obfervati {ententia tran-
ficin rem judicatam, & appellatio pro deferta habetur_.

- d.0rd.Cam §.Bup fol alfo. Effectuscft, quod judex appella-’

tionis, non posfit prohibere judicem 4 quo, ne ulterius in
causd procedar, nifi prius, fuifle caufam ad fe devolutam,
conftiteric_. ¢.3.§ fiverade appellar.in 6. Ttem a@a primz in-
fantix prodebitd mercedeappellanti edac_.. l.24.C.h,r.Quod
ipfum fifacere recufer, literis compulforialibus ad id pote-
tit, compelli. L2 € de edend.Ord! Cam. p.a it gu.in fin.pr Gail. libts
obf134. " (d) Annusfc. & ex jufts causi bienniumo. Aueh. efy
gui appellatLfin §.4.C.de tempor.appellat.& curtitd tempore in-
terpofica appellationis,Clezment.j.de agpellas. Wefinb. . quand.

appele




appelland.n.6.aded ut etiamelapfo primo anno, posfit judex
indiftiné¢ fententiam exequi, tanquam appellatione defer-
t4, fi non aliter fibi deimpedimento conftet.. d.dwrh. & , qui

. appellas.Marant.d.Ln.231. Fatale hoc partium confenfu poteft

prorogari./fin.§ fin.C.de zempar.appe//at.Mamm. Aol.n.230,
Th. XX,

Finis appellationis eft, ut fententia iniqué lata in
melius reformetur. (a) ety B 8T

(4) Lrin finpr.ffde appellat. Duar. ff. b. 3. ¢.3. Wefenbec. eod,
num10s s L

o Th. XXI. :

EffeGusvariic Appellatio canfam in eum ffatum
quem tempore litis conteftatz habuit, redudic (@) judex
appellationem reciperecogitut (b) appellans per ape
pellationem interpofitam ftatim eximitur & jurisdi-.
éione judicis a quo ¢) Appellatio quoad prazfcntcm
canfz (tatum fententiam plané extinguit, quoad fuin-
rum tantum (ufpendit (d.

(4) Quapropter illz Exceptiones qua poft litem conte-,
ftatam opponi poffunt,re@¢ in causd appellationum, ut per--

emtoriz $ non etiam ha quas ante litem conteftatam proponi
necefle eft, ut {unt dilatoriz, proponuntts.f1.C.deprocuat.
Wefen ff-de appellatnao.(B)t.t f-de appellat yecip.h.21.Cde appellat.
Wefenbec f.eodn.io. certis tamen cafibus exceptis. 4fm.ff de ap-
pellat.recip. Quodipfum judexfi facererecufetpeenzd./.21.C.
de appellar. fubjugatur_. (¢)Judex quippe deferens appella-
tioni, jurisdi¢tionema (e abdicat, ¢. 5. de appellar.in . camdue

transfertad judicem ad quem. e.57.x.6.2, Appellans tamen in”

ali4 caush judicem 4 quo recognofcere neceffe habec 5 nifi

utfufpedumeum recufaverit.c.d.c.24.x.4.t. (d)Edigitur pen-

dente,nihil innovari,fed omniainftatu temporis interpofitze
. . v € 204 ¢ A} 4
appellationis, permancre debent, & an. ff. nihil.innov. appellar.

¢. 7. de appellat. in 6. Wefenbec [ b. t. n. 10, Reyger. procef].judic.

difp.10.th 22.lit.d. quodverumin definitiva, fecus in'interlo-
cutorid Marant fpec.anr.p.b.aét.2amiy2.Gaillibi.obf144. »
Th.XXII.
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Th. XXIL
‘Cognata five affinia appellationis funt Relatio (4)

fupplicatio (4) recufatio(¢) reftitutio (4).

7 (4)Hec multipliciterfierifolet. Vid.Marmnt.[pec anr.p.6.
abfaag. (b)L.un.C.defentent. prefect.prator. (¢ ) Vid. Zanger.
tr.de except.p.2. ¢. 4. (4) L.un. C. inintegroreftit.poftulat. ne quod-
sAov.fiat. plura affinia videri poflunt apud Reyger-procef]. ndic.
disp. 10.1h. 23. Th, XXIII. ¢ ‘

; Contrariaappeliationi funt fententia, qua tran-
fiitin rem judicatam (4)appellatio frivola (4] &defer-
t10. (¢). J ; g

‘ (3) 132 fde rejudicat.68 ibi DA. () Gaillib.r.obf 152 (<) 1. 2.
& Auth, Eryqui appellat. C.de tempor.appellas.
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AF fich dex Bereogen findet
D die renve Feit verfehwindes 3
: Duby durdh bloffe raft uud rub/
Sener aber der die Tngend
Sudhetl feiner Sdien Sugend
Nechye gebraud / verfieheffu.
2,

Dir heiff alle it verfehroendes

Dfe du niche haff angewendet v ; ;
Auf die THEMIS/ du ifjr Sopn i {k

Beigeft heute detn permogen / : 3

Sie wird wicder fich hingeaen :
Schjencien Dier fum Chreneloh.

130
Saf nubr ferner niches exwinden
Den BESEIZEN nady §u grianden/
- Ulfo icftu gleube et/
Auch denfelben vicheficig gehen
ABo die Hohen Leute fiehen)
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