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ECUNDA

R EMEDIIS JURIS

CREDITORUM ADVERSUS

DEBITORES CO NTUMACES, MO-

ROSOS, ET LATITANTES,
Potlbf' mumex /, Cmf ntancun.$,Cod qvom,é" gmnda jﬂd &'e,

Qvam.

Confenfs & €5 Authoritate s

MagmﬁmDn Ordinarii, Amplifs, Dn. Seniotis,

~ ac religyorum Confultifs. & Excellentifs. inclyta
‘[“FacultausJurldlcmA(Tefforum111celcbcrr1ma A

Lipfienfi Academm,

P RAEREF DA
Viro Magnifico &5 Canﬁz[tz.rﬁmo

D CHRISTOPHORO PREIBISIO,
| Phil.& J.U. Do&ore,Prot.Publ. Facultatis ]urldlcse,Na-

tionis Polonicz, & Collegii B, Mariz Virginis Seniore, Saer, Czf;

Ma]eﬁ Aulz, & Palatil Imperialis Comite, Sacr. Rom. Imperii
Excmpto, Fautore & Promotore {fuo fngulan-
ter {ufpiciendo,

 Examint pué/mo [iftet

WOLFGANGUS Vollraht/GEITHANUS,
Ad diem 3. Martii, 16 42,

In Auditorio 7Ctoram Petrino,

LirsiE, typis GREG oR 11 Hikfdyens,




e -

-

]megermmzf;, Spe&mzaf 1S, AC Pm-
- dentisfimis, -

Dn A DRIA NO!
C QﬂN/ . ]Incljglx Itcn;
Dn.SEBASTIANO seoatoribu
Gimen/ | dgic.

‘N ercatori-

D[l CHRISTIANOI bus prima-
Coveng/ -y

PatronisacFavitoribus fuis
apprime obfervandis, 3

Thefes bas Fuvidicas

offere i\

WoLFc. Dolltabt/
Auth. & Rel?.




IN NOMINE
DOMINI NOSTRI JESU CHRISTI]

ad omnes acius,omniaq; confilia feliciter progr'edimur,

ad Coloff. cap.3. verfiry. 1, 2. Cod. de Officio Prefeiti Pratorio Africe €5,
 prola.ibidem. pr.de confirmatione Digeflorum ad Senatays -

& omunes populos, & feqventiy ad magnum
Senatum. ..

PROOEMIUM,

Re2) i M difficilimo hocrerum ftatu, cre-
Leor/aNY] [centibus indies malitiis hominum, nor,
-a.; infreqvens fit in judiciis Accufatio coney-
BV & maciz, (eo enim feré deventum eft, ue
Snrao/ dum reus fui prafentiam faciatin judicio,

-atqverefbondear, {zpediesnon paucl pratereant non fi-

ne.actoris qverela) ea verd, qva qvoridiana & uli fre-

‘qventia,(xpiusfintactingenda, & plenits cractanda ex di-
Ctamine re@# rationis, aflerente JCro Paulo iz /. legavi,
25.[fvdelibleg, Ulpianoin 1. ff de [up.tue. non abs re efle,

duxi, hac qvidem vice hanc potisfimum adverfus conty-
maces traditam materiam juris, & qvidem potiorem hanc
cjus partem, {ub difputationis incudem reyocarc .
' LTHESIS I |
Ex remediis igitur, qva a jurecreditoribus contra debitores
contumaces prodita funt, feré primum & pracipuum eft bene-
ficium d.legis Confentaneum. 8. C. quom.& quando jud. atreftantibus
Gipbanio,SichardoySaliceto, in ;w;:;mm. faper Cod. d, leg.pr.
EX qva tria fuppeditantur remedia, Sichard. n.4,d. 1. nimi-

rum captura perfonz, five citatio realis ; immisfio

in pofleslionem bonorum debitoris ; & deniqve

fententia dcﬁnitiva, ive progreflus in causi principali,
2 | h A 2 | Vlll-f




yulgd in contumaciam¥erfabren, Diflent. Giphanius,qvi tan-
tim duo pofteriora ponit; capturam a Gloflographis adjectam
eflcaflerens; ad d. l.confentancum.in com.d.p.271.6 feq.
vERME I R N @

Primum in ordine eft remedium capture, Sichar.ad
d.l.noft n.21. ad cujusdefinitionem anteqvam deveniamus, pra-
nofcendum eft, eam, qvantum qvidemin jureadvertere licet,
& inqvantum ad noltrum facit fcopum, non unius, fed duplicis '
elle generis. g g | |

| 1V, b |
~Et qvidemiratione obje&i ita commodisfime dividi poteft
~captura, utalia fit perfonalis,aliarealis:&'illa-ifteru'm.velad |
Afiftendum & refpondendum inflituta, vel ad manendune, i
.incerto loco, , B i
- 1lla (alids citatio realis, () nee non petfonalis, (4) item pre-
henfio (c)di&a)ita forte definiri potelt, qvod fir actus (4) ju-
“dicialis, (¢) qvo ad inftantiam {f) credicoris (g) debitor |
(4) contumax () {ervaca juris forma, (4)mandato Judicis 3
(/) competentis, () per apparitores () reipsaquafl per
“manis impofitionem in judicium ducitur , cauf liqvi-
“dandz, five re[pondendi gratia, (o)
(@) Nimirum 2z Giphanios Sichardo, Saliceto ad b.l. noft.§. Wefen=
bec. inparar. ff- de in jus woc. num.13. ad contradiftingvendam vide-
; licet citationem verbalem : fundata in hdc lege noftrd, mverbss,
. wel adcogendum enmy ut fé véprafentety extra hanc inc. fiClericos.iy,
de fént. excommunicationisin 6. Auth.quain provincia, ibi : prafenta- _
tus sondemnetur & c; Coubi de criminibus ag op. [ nemo jud.1. C. deof~ 43
fie. diver[Jud. c.Mulieres, 2.de judicits in 6. . Medicos, 6. C. de Profe/fo= i"[
| ytbus & Med., &c. s £ | |
| (b) ‘cap.d.2. de judiciisin 6. Sichard. num.2z1. ' , i
| () Ab Agellioib. 13, nollinm Atticarum cap, 12. ubi eam fere folis :j'
Tribunis plebis olim tributam refert. e 11O 0 1d ]
- (4) Genusjauthore Wefenbecioin parat. ff. dein Jus Voc. .13, ( }[
3nitg seils AR L b {1ATER T i
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| (e) Ad differentiam captura extrajlidic,ialis, five private,de
| gvainfra thefi 11. 1 oA o
( f) Caufa wegnalapling. Wefenbec. in parat. dloc. num.d. Cie
tra qvam judexneminem citare debétin caufis privatis, perc. fi= 3
gnfﬁciﬂi; 18. X. de forocompet. /[, peremptarizzm.-'éﬁ. [ de judse. unde_s g
reg. vulg. Judex officium {fuum impertit rogatus. DD. ex I dies 8
cantioni. 4.8 hoc autem. ffde dam. infs {ecus in publ. ¢c.gvaliter, & -
gvando.24. X. de Accufationibus. : i
(g) Accipitur hic vocabulum creditorad mentem, Lcredito= {5
yes.10. . ffodeV. S qvade pluribus infra in remedio immif«
fionis. . - _ |
(h) Suntdebitor & creditorrelata, & qvidem mutua, in qui-
bus obtinetreg: Qvotmodisdicitur unum relatorum, tot mo~
dis dicitur & alteram, uti conftat ex Log.adde Eberh. intop.ins &
loco A correlativisy infuper L. debitor.108. f.de V. 8.l pecunia.78. 101d. ';r'";
(i) Subjetum citationis realis eft debitor contumax. Con-
cumax verd vulgdis dicitur, qvi tribus vicibus,vel unapro tri- ’,l
| bus citatus, non comparet, perl. conttimacia, ff. de re jad. §.1. d.l. |
| confentanesm. 8. utitaiubje@ilocum fultineat omnis, in qvem.s .
' qvidem cadere potelt contumacia s nifi fpeciali immunitate
gaudeatoy ‘ | | f g
Qvocirca excluduntur ex hoc numero, & qvidem 1. non=
o nulligeneraliter & aaAms, ut funt omnes illi, qvi recenfentur
: ab Ulpiano in L. in jus vocaris 2. [, de in jus voC. €X ratione, qvia
hos neqve verbaliter citage licet. ... Quibusadde 1. Infan-
tes & furiofos. ex . qvig; litigandi, 4.d.t. 1ati0, qvia omni delti-
t‘uunturint‘elle&u, necullum animi judiciumhabent,per [-ait

b.fF nevis fiateil.fi cumt. 22. §. [i maritus. 7.ff.

Pretor:1. §.hoc eaico. G cum / ma
foluto matrimonio. ), Pupillus. o ff- de acquirenda vel amite. hared. un-

‘i d¢ nec contimaces dici poflunt.

e 2. Pupillos & minores:Ratio,c{via [egitimam {tandi in judi-
i cio pérfo namnon Iiabent:, per leg. in re‘bw.;. z.f‘.‘f f.\t.C quilegitimanm
, perfonam (¢ ratiorationis forf:an,QV1a in his 7o _,’332(501-;35;, L TE
o Atc, Philofoph.1, Polita1.& 3 Ethic. Nicom. c.s- undc; nec delibera~
EAE ge poflunt,utrum eransactionem f{ubire, an vero {ufcipere de-

53 fen-

— o —




fenfionem magis expediat. s, ff. de edendo. unde nec de hiscon-

P

tumacia, neqve ejusdem poena pradicari poteit.

3 Mulieres, & I.qvidem ex ratione cum praadi&is pcrfonis
communi, nimirum infirmitatis judicii: unde nec ipfx legiti=
mam {tandi in judicio perfonam f{uftinere videntur, moribus
prafertim Saxonicis, Churf, S, GerichtsOrdnung cap. 8.
cujus ratio itidem videtur 79 BgAsvlizey, qvod fecundum Phi-
Jofophum in iis elt axvegy,l. c. qvapropter nec de his vere &

_propri¢ contumacia, qV& eXx num, ey weopeswy. arg. l. Iulii-

nins. 7. §. 5+ & pasfim. 1bid. [f. quib. ex canf.in pof. catur. dici po
teft. )
2. Ex ratione {peciali, pudoris & verecundiz huic fexui de-
bitx, moribus imprimis Romanorum, apud qvos improba-
tum,rapereinjus mulierem, aut corpus ejus tangere. Paler.lib.2,
Wefenbec. in parat. fl.dein jus voc.n.g. unde illud privilegium {e-
xus inL.i. C. de offic.divesforum judignm, Auth, fed hodie. ibidem. Now
vell. 134, ¢.9. ratio ibi asfignata, ne per ejusmodi occaliones
inveniantur circa caftitatem injuriagm,?’m ,m; 23195" TV TOISTWY
dPespav tvgebios whi Tav cwPeoouvyy uBgiCIiay, ut habet,
textus origihalis pag.356. qvod contra publicam honeftatem
acpudicitiz digonitatem, arg. L. fi qua illuflris. 5.C. ad SCium Opa
ﬁcigmm, d.c.mulieres. 2. de judiciis in 6, Diverfum obtinet i# /1.8,
gvid ergo.ff. de infpiciendo ventre, '

" 2. Qvidam xatd 75, utfunt 1. Parentes, patroni, & alii re=
cenfitiyind.l. gvid, litigandi. 4. §. Prator ait 1. ff. de in jus vocando. .
Veniaediiii. 2. C.eod. exrationeibidem asflignatd, adde /, liberzo.g.

ff.deob/eq. parent. &5 patr.praft, l. parentes. 6. f.dein jus vocando.

3. Quidam ex {peciali privilegio, ut{funt 1. Milites'in ex-

peditioneagentes : Ratio, qvia major rei publice, qvam priva~

12 cura habenda, arg. . milites. 34. C. de locat. & cond. [ minime. 35,

[ derelig. & fumptib. funerum. lpoftlim.1g.§. Filins.7. ff.de captivis &

poftlim. reverf. . .

" 2. Epifcopi, per Novell.123. ¢, nulli vere, 7, de (anélisfimis Epifc.

Adde Eberb. intop. leg.in loc. amilite armate militie ad militem viis

litie caleftis, |

3. Prazterhosctiam aliiverfantes inEcclefia, / fideli devorag,.
2:Co




e e L el

2,C.de bity qui ad Ecclefias. cap. decet domum domini.z. deimpnnitase |
Ecclefiarum.in 6. PP ARRLERRETR O ORI LD S 038 A T e
4. Hoc privilegium qvoqve fubminiftrat cuinsq;domus‘, fi. f
ve propria, five conduditia, 'ut inde capi, five ¢4 Invitus ex- T
trahi nemo debeat, {cilicet obcaufam pecuniariam privatam, | '
Sichard. d.l. n.25.26.27.per 1. plerigve.18.ff. de in jus voc. adde [, [ed
etfi. 21.ff. d.t. per rationem aslignatam sz d. /. plerigve. nimirumy §Es
£ qvia domus cuiqve tutisfimum refugium & receptaculum effe’ s
' debet_. ' 1
P, 5. Legum Doctores, & Academiarum Profeffores, per /, Medi= f
€o5.6.C. de Profefforib. €5 Med, _
6. Advocati.arg.l Advocati. 14. C.de Advocatis diverforum Judis
ciorum, qvoniam & hi militare creduntur. Marzh. Stepbani in s
loc. a milite armata militia ad militem militia togata. p.346. S
" (k) Forma, ratione nimirum debit® przcedentis citatios e
1iis, & accufationis. Sichard, d. !, circa finem. num. 21. €' 2§. qva ‘
de reinfrd inimmisfionisremedio plenits traGabitur. Lo
(/) Efficiens, przceptum five mandatum judicisy fine qvo |
nulla procedit citatio. arg.l.etiam, 29.§.ult,ibi: ad agendum & Pra- =
fide evocaro. ff. deminoribus, l. neminem. fin. C, de exbib. reis, €.1.§.con= 8
trabentes.defore competenti in 6. W efenbec. in parat.[f. dein jusvoc. n. E
13 &]udicis qvidem xares wfa'rseav Ordinariiy Sichard. circa fins .
$.22.it. 30, per L. in Jus vocati.2. ff.d.t. naff vsseov etiam delegati, per Y
leg. cui Jurisaiclio. 2.ff. de jurisditione. & t.t. ff. de officio ejusy cui man=
data est jurisdictio ; vide tamen diftingventem hic Sichardum s
dlni29. & ' RN
~ (m) Reftridtio caufz efficientis,ad hioc nimirum,rie proceffus
seddatur nullus,vel invalidus, cum fupra jurisdiGionem , vel
extraterritorium citanti impu‘né 1'103'1 parcatur, loextra territo-
» - yinm. fin.ff. de jurisdictione. lex gquacungve, 2.8, ff. [ qvis in s voca-
tis non ierit. | ' -
- (») Caufa iﬁﬁr‘umentafis,_ﬁu‘nc'i'u's five appatitor, qvi ad
pmﬁ:riptum fux commisﬁoms‘cxtare debety, Wefenbec. in parae,
d.t.naz. pers.venerabili. X, de oficio & potefiate jud. delegati &5 ¢.cums
dilectay de refiviptis, eod. | -
(0) Caufa finalis. a7g.l.quiaguisgve,i1.ff. de edendo. Sichard.d.L.

3127




circa fin.B.21, _ n
ratur, / abeo.2. C.qrom. & qrandojua. & feq.

cim difficulterin non auditas partes {ententia fe-

el Sisste s BesTE (% 11 TVI._T.-- | 7 1 : NPT ,
9 W : ' | iy ' P . ! , i P B

5 Hae’c’:'ffcﬂi'cetadmahcnduminfhtuta iterum {fubdividi po=:

telt in‘Ordinariam, qve: fit fecundum ‘ordinem executivum.

ad carcerem tzdialem, /4] vulgo Schulothurm/(5) & Extras

oﬁ;dinariam, qva fit citradi¢tum ordinem executionis ad car-

cerem obedientialem, five liberam cuftodiam, vulgd 2ureers

lichen Geborfam. (¢)

(a) Cafparys Mancius in patrocinio depauperatorsm debitorumydes

cade 1.qvafts.n.8- | _ ‘
(b)) Novella Gonflit. Eleit. Augnfti part.2.c.22. Berlich. p.2.conclus.

fione 28. Dn. Carpzov. int defin. [uis forenfibus p.2. conft. 22. per tot.

(¢) Diila Novella ConfB.Elett. Aug.d.p.2.c.21. Berlich. d.l. mmlyﬁa-'

ne 27.Dn.Carpzov.dil. per tot.C afparus Mancius i d.patroginio depan-.

peratorum debitorum, accade 1. qgueft.s. nuw.29.
& VIL

flla ita definiri poteft, qvod fic aGus executivus, (4) qvo:

juris ordine fervato (6) ad inftantiam creditoris (¢) debi-
tor contumax & morofus(4) non (olvendo repertus (¢)

juflu judicis(f) captus (¢) in carcerem (‘#)mittitur, VO
cxdio affeGtus tandem demediis folutionis & liberationis

fit follicitus, (1) _ s
 (a4) Genus, Colerusin procefS.execut.p.1.c.6. num. 2. LR s

(4) Forma.Ratione 1. przcedentis liqvidationis debiti, cum
executio fieri haud posfit, nifi in liqvidis & probatis, Bart, inl,
[ [2.4. 8. fiex conventione, mil. [ de re judicata. Gail. 1. obferv.68. .6,

&vel perremjudicatam ; per hancenimdebitum maximeé fitli-
qvidum, per ea, qva afferuntur 4 Gailior. obferv. 44. n.7.vel per
confesfionem partis {cilicet judicialem, cum confeflus habea-
tur pro judicato, L. ff. de confesfis. Berlich. d. conclufione28.n.52.

2, Ordinis executivi prafcriptiy inl. 4 divo Pio.15. §,in vendi-
tione. 2.1F. dere jud. ut nimirum executio non incipiat a captura
Pefﬁm%y {feda bonis, (hxc enim, anteqvam excutiantur, {cirt

' - non
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f . non poteft, an (olvendo fit debitor; per ea, qva afferuntor 4
| Colero d.part, 1. ¢.0.n.118. Bosrioydecifone 349.m.%. progrediendo
nimirum a mobilibus ad immobilia , iisd; non {ufficientibus
ad nomina exigibilia, f1q; nec inde fatisfieri posfit creditori, * | (]
ut tunc demum recurraturad extremum captir remediun.. A
di&di Novell. Confl. Elelt. Auguftt p.2.¢.22. ibi : nach ergantgeney | S5E
. Zoilff. Coler.d. . nats. Chwef. S. Procefis vid Gerichrs- i
f' @rOonung. c. s2. pr. Berlich. p.1. concluf. §1. niim. 40. Ia. p. 2. con- fev
l clufi28. n.54. Dn. Carpzov. a’.!.pz.-mmﬂit.zz,deﬁﬂ.‘;.pggeﬁ.Colcr.&L | i
Pe3:C.9.7.19- | | | 1- 21
(c) Caufa aggualpexhun,cum le mper hic obtineat reg. qvod ' ‘ |
Judex in privatisnon nifi imploratus faum impertiatur offi= | |4
cium, per allegata fupr. vhefi 3. lit.f. Adde Mancium d. L. decad, 1. '
gusftione 4.1.32. RN
- (4) Scilicet1n non folvendoyuzmpr. thefi preced.s.innon ves
niendo, /.. vide Cafp. Manc.diln.24.65 feg. Berlich. lL.e.n.g. ()
 (e) Nimirum pofteaqvam bona jam excufla funt, per allega-
ga [apr.lit. b, bhac thefi. Adde Manc. d.l. n.32. Ut ita {ubjectumo ]
hujus capturz {itdebitor contumax, & morofus excusfis bo= Ll
| nisnonfolvendo repertus. Perfonas ab hdc captura immu-
| " neslongh feric recenfere hic vice fuperfluum vifum fuit,cum
hoc ab aliis jamjam factitatum, ut Berlichio d. L. n. 29, &cs
Dn.Carpzovio d.. defin.18.& [eq. p.6ot. Mancio d, decade 1. quast.7.

3 per totum-s.
! (f) Efficiens: perrationem [Cti Pauli generalem in Z, now

et [ingulisff.dereg. jur.Col\d.part. 1.¢.6.n4m.10. _
Ratio fpecialis; cum captura perfonz fit citatio realis, &

fpecies jurisdi&ionisp.ac propterea privato non concefla, Co=
_ Jer.d.l.nar, & Jeq. Adde Mancium d. decade 1. quast.s. #4130, Et qvi-
1 dem Judicis compctentis, per eay qua tradita [unt a Eer(ic&io d.p.

2. conclufione 28, num .51, Carpov. pag: s96. ~ |
(¢) Scilicet per apparitores, ive Officiales. Gail. de paces

publ.lib.2. c.2.num8. & g. Berlich, dp.2.conclufione 27.n. 35 & pas-

(b) Non tamen illum tenebricofum & {ubterraneum, qvi

poenalis dicitus, Mane, A Aecadn 1. quﬁ. 5. § COMparatus pro
o T | ' ~ facis

et e
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facinoro(is hotminibus,Novell. Conflit. EIe&t, Augafti d.p.2. conf?,
22:16i : €6 (Ol abev. Berlich.d. 1. n.67. fed tolerabilem, vulgd!
tedialem. 4, Conflir. Novell. Elect. Auguft. Adde Manc. d, decad. 1,
quest. 5. conclufone 3. 1.97. & feq. ubi fimul de carcere & poeng

malitioforum debitorum,vulgo decotorum,banciruptorum,
& fallitorum.. '

(#) Caufafinalis, Manc.d.l.n.65.Cold.c.6.n.52,

Bl VIII.

Hxc {cilicet Extraordinaria nihil eft aliud , qvﬁm- me.
dium five modus perveniendi ad exolutionem debi-
t1, () qvo pravia creditoris inftantia (6 debitor fol-
vendo exiltens per contumaciam folvere detrecans,
(¢)authoritate J0dicis (4) captus, (¢) certo foco () ma-
nere jubetur, fatisfaciendi, (¢g) & obedientiz exigen-
da (9) gratia, de confvetudine receptus, () ac jure per-
miflus. (4#) | 3
() Genus. Mancius d. I, num.59. Wefenbec. in parat.ff. fi quis
jus dicenti &¢. num.6. locum habens, etiamfi debitor pacto fe,
non obftrinxerit ad carcerem, 4iffus Mangins cit.decade Lgvifl.s,
Mig.24.5 feq.31.32.33. & 46. |

(0) Vid. the praced. lit. c. |
. () SubjeCtum capturz extraordinarix; ex pradicto anthore s
el conelnf. num.ig.25.32, .
~Subjecta exclufiva, five perfonz ab hoc capturx genere,
immunes, videri poflunt apud eundem Mancium d. L. concly.
fione prima.num. 47.48.&'c. conclufione fecundi, num. 62. €. qQvo
benevolumle@orem brevitatis ftudio remiffum volo. '
- (d) Effic lens : repete huc, qva di&a func rheff praced. It f.

. f{e) Nidelit.g.thef. praced,
: (/) Solet enim interdum pro ratione perfonz totum palae
tium, vel tota civitas al'icui':pro carcere asfignari. Gail. dep@mg
rat.obferv.y. .. C o/ér.d. D14 6.6, nall, - |

(&) Caula finalissex difo anthore citln.82, €792,

.

&)




() Wefenbec, in paratff.fi qvis jus dicenti. n.6, Coler.num. $1. d.1.
i Manc.n.46. d.loc. _ K ol
' (i) Gail. lib.2.de P.P. c.2. #.8. Manc.d.l, n.33. s |
| ' (k) Petrus Peck. de jure [iftendi. c.5. nas. Gail.d. L, per L 1. C, e
gvi banis cedere pofs, 4, nemp carcerein. 2, C. deexalloribus tribu- ]

OV UNL e

Realis, ut captura pignorum,(«)ita forté defcribi poteft,

qvod fir Remedium juris executivum, (éyqveadinitan-
tiam creditoris (¢) debitori contumaci & morofo (d)
juflu judicis (¢) fervatis juris (olennibus ( /) per execu-
\ tores ( g) pignora auferuntur, qvibus, folutione julto
| tempore { ) non fecuta, diftractis (4) fuum tandem cre-
dizor confeqvatur, (k) | .
* («) Fundata in L.debitoribus. 31. [f. de ve judicata.l.eos, guos. .
Je exec. vei judicares Wefenbee, in paratit. IF fi quis jus dicentis

1T A I | e

: ”ﬂm- 6* . . =
_ 2. o(h) Genus. Berlich.d.part.1. concl.§1.pr. Coler. de procefs. exec. p.3. v
| c.5. num. 2, & pasfim. ' | £

o (¢) Caufa @@ua@g%xﬁ ; nec enim proprio motu Judex

-

executionédecernere potelt, per d.l. dies cautioni.4. §.boc aptem,
3.1} de damno 1nfeclo. l. St quis navicularius. 2. C. de naufragiis.
Churf. S. Gerichts Ordm. cap. Von der Erecution vid
_,-éﬁlffm?g-i@f:‘nﬂ fein Anfischen. pr. cum ipfi dejure cre-
. ditoris,qvod ex facto oritur, nihil conftare posfit, undé necju~ :
| “dicare, vel pronunciare citraimplorationem poterit, Berlich.
- d.part..concluf.§1.8.2. A1 L.fi putaror.3e. [ub finem. L. fi ex plagis.
' « 52 §a in clivo. 2.ff:ad Leg: ﬂﬂ"”"’- Coler.d.p.3.€.q- per totum. * -
€ d) _-subjcaum'_hujuu:a_pturm, per d.L31. ff. de ve judic. ibi :
aciam &'c. Berlichid.l.num.14. Subje&a

| Si qui tamen per COntUm | k4 Gk
exclufiva fere eadem, qV& immisfionis in poflefs. bonorum.,

quéderemﬁitbfﬂq./it.g. Ef enim mora, qv& hic concurrit,
non mints ac contumacia culpz {pecies,;ac ex num. vay wpg.

ajeeviov. Mancius 4. _ﬁmd. 1, guast. 5. num.28. arg.l. ff fervim, §. 3.

. deV,0.0
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il - (e) Efficiens: riec enim privatd creditoris authoritate cse :
ptura pignorum procedit.d. L non es? finguiis. 176. ff. de reg. jur.l, |
#in. C. ne quis in (i cansd &', Churf, S. (Ecn'djtm@rbnung. i
d.c.30.pr. p. 96. ; -
(/) Forma: hacconfiftit 1. in previd debiti ligvidatione.,,
e _ a.1.zu. [f. de ve jud. ibi: Qui fatebuntur debere, ant ex re jadica-
| ’ ' 2 &c, . eos, qvos. C. de execut.rei jud, Adde, que difla funt fupra
| g 2hefi 7. 0it. b. ' - (% 5

' , 2. In antecedaned pracepti executivi infinuatione. Berlich.
| 7418 d.part.:.mw./.gr._mxm.n..Coler.er.g. c.7.1.1.65 [eq. ¢.8.n.1.

{ il | | 3. Obfervatione ordinis executivi, Chuf, S. G. Oromn.
| S | Al d.c. §.21nf'&nglfd9 ALY, Berl. d.l.n.g5.46. 6. repete huc,qva
| S I . di&a funt {u prazhefi 7. litb. n.2, ' 32
J (¢) Caufa inftrumentalis, Coler.d. p.;. c.g. num, 3. & feq. per
. . l.1s C. de exec. ve: judic. Qbm‘ﬁ =, Gerichts OrOB. d.c. ibis
) R Durch die dasu Geeberre/vnd verordnete Executores,p.gf.
e . (4) Quod de jure Civili.eft qvadrimeltre {patium, Berlich.
e 5 | d. part.1, concl§1.n.15. per L. intradies. ». [f. de re jud. 1, eos, gvi conde-
' | mnats. 2. C. de ufuris rei judic. Wefenbec. in parat. ff. de re Jud. n.9.

Coler.d.p.3.c.6.num, 2. & feq. ha .

DejureSaxonico hodierno {patium 6. {feptim. & 3. dierum,
vulgo terminuslegalis, Berlich, 4 concluf81. n,10. Wefenbec. d.n.9.
Coler.d.p.j.c.7. n. 7.5 feq. Conflit. Novell Eleét. Aug. 32.p.1. post N\
_ pr-ibi: Daznibmdant. Chourf. S, &. Ordn. 4. .. Vo dex fi
1 ; Execution. 39.5.Y0am1 aber das Vrehel, Plura apud modo cit,
i Berl.d, L.n.146. - |

- _ | - (#) EfteCtus. dil. 31,1 de ve jud, cirea fin. Berlich.d.l.n.147.Co-
| lervd,pg.cg.myz. perl.ciim in causi, 2. C.fi in cansa judicari pign.
A | ' ' captum.laen: p.1.c.10. nim. 210, ita tamen, ut refiduum . in qvo .
pretium rerum f{uperat qvantitatem debiti, reftituatur debi- 7
W tori.dlz ff. de ve jud, in fine. Coley, APt €.3.7, 145, 2
E - . (k) Cawla finalis; mods d. 1, 31. ibi + ad Jatisfaciendum.’ Coley,
A ¢.l.p.3.c.o.per totum. Et hac qvidem de captura‘reali exordine
ik | executivo, &in genere_, - S &l 34305
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- | | Datur prater hane etiam captura qvedath realis, qvodam-
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modd extraordinaria, k adverfuseos, qviper contumaciant
| ceflant folvere debita fifcalia, 2.2. C.de capiendis & diftrab. pigna-

yib. tribut. canf.
5. Adverfus rufticos debita fervitia contumaciter detres

&Qantes, fic di&ta extraordinaria, qvia non expe&ato ordines
sllo executivo, pignoribus captis, ad obedientiam redigunturs;

per edy Ve Lare bic adducit Dn. Carpzov.p.2.Conft.27. defin.4. Ber-
lich,d.p.2,conclyq. n1g. &r'c. qvo benevolum le&orem,qvia non
hujus loci, brevitatis causa remiflum voleo.
XI. ‘

! Utraqve tim perfonalis, qvam realis ratione forme fubdi-
.1; vidi poteftin Judicialem, cujus generis funt modo dictz ca-
E " yture fpecies omnes, & Extrajudicialem, qve privatd per-
[

|

f|

= =

P
ate, & non eft hujus loci, cujus exempla vi-

mittitur authorit .
der-ipoﬂ‘unt, & qvidem qvoad capturam perfonalem, i/ in-s
jus vocart. 2. [.plevigue. 18. - de in jus verando, Adde Wefenbze.in

pararit. ihidemn.2. L. Prator ait.10.§. ft debitorem.16.ff. qua in frav-
Jems creditornm ; quoad capturam realem ex jure confvetudi-
nario, vide Coleruim part.l.C.3. per 10F. Berlich.d. p.2. concluf34.

l Carpzov.d.p.2. Conft.27.defin.3. Sed ut dixi, hzcnon ad noftrum

{1 fcopum—’l | |
| Echa&enusquidem deremedio adverfus debitores contus

,;{ maces & morofos primo. |
_ - - | Y 8 HESE |
~ Sequitur alterum remedium juris, vod ¢traditum eft 4d-
4 yerfus debitores contumaces, & latitantes, nimirum jmmils
11 fio(a) in PO L D m debi
ter latitantis, 4V% duplicis generis, & ratione finisita dividi
1ia fit nuda detentionis, (6) vulgé decreti pri=
lianon nudm detentionis, five transferendx po ({ef«
fionis, vulgo decreti fecundi. .
(4) Sumitur Misfio 1n poffcsffo'nem potisfimiim doplici-
-ger, 1, pro remedio adverfus contumaces & latitantes, uti
b.l. per d. l. Confentanehm. Lfi guis.8,8.3.Cod. de prefcriptione 30.
yel 404 ANNOYHIN, Novell.53. 6.4 5. 4¢ exhbib.reis. byt ff, quib. ex cau=
e T T B3 fis

(eslionem bonorum debitoris contumaci-
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fis in poft. catur. & féq. Magnif. Dn.Ordin. D. Sigisi, Emkelrfmw
Obferv.4.n.1. _

2. Ulus c;useuam e&extracaufam contumaciz, ut videre_,
elt inla. ff.derch. anth. jud. pofS.t.t. utin poff. ligat, t.t,de venzreos
in pofS. mittendo. qva acccptio non huc {petat.

(b) Appellationea reipsa defumptd, moncute Imperas. Jufls-
niano Inflit. de donationibus, §, 5. tite Quibus mod. test. infirvicn=
tur.S. 0.

(r:) Itavulgo dlﬂmnvuntur he lmmlsfones, ut alia dicatur
primi decreti, alia fecundl, Wefenbec. in parat. ﬂd:. d!fﬂ” inf. n.
4.6 7. Treurl.vol.2.dih. 24.¢hef 2 &5 3. Verum cum 7o primun.,
vel fecundum efle fit ex aceidenti, & fpecies non diftingvan-
tur tempore; fed differentiis & caufis, uticonftat ex Logicis,

( adde, qVa hanc 1in rem aﬁeruntur ab mmmtufma Grpéamom

difput. de divifionibus juris thefi 6. ) malé, vel minUsaccuraté ‘ex-
inde diftincio mfcrtur., qvamws altera illa {fua authoumu

ATErito relmqvatun._r

illa, fcilicet nudx detentionis, nihil eft aliud, qvan
actus () qVIdam folennis, (4) qvo creditor (¢)decreco

praioris (4) in poflesfionem (¢) bonorum (f) debitoris

(g)contumaciter laticantis (b)pcr apparitores {z)intro-

ducitur, ad rem cuftodiendam (4) & pignorisloco fer-
vandam, (/) qvo dcbxtor,caedm affc&us,vemat tandeniy

‘ad refpondcndum.- (m)

{a) Genus, VldcaturNe/dr/m; inapplicatione /}ccmlz pmcqpm-
rum Logicorum ad jus noftrum.pag. s35. Matthias Stephani in Dial,

jt:ﬁr‘a’ pag. 32, 33. De hicimmisfionis {pecie videri etiam po-

teft Berlich. p.1.conclufuy.n.23. & [eq. Carpzw. part.a.conflitsg. dee

ﬁn. 6. num. 1.

(b) Wefenbec, in parat. s qwém‘ ex cay/, in pofS. eatur.n.7. Solcn-

‘nitate confiftente, 1. in pravii Creditorisinftantia, We/enbec.
A l.n.5.perd.l, diescautioni. 4. §. hoc autem, §.if. de damno Mﬁ’ﬂ?.
3dem ¥ efenb. in comm. :b:dfmﬂ 7e Stchard, ad |. no_/z’ §: 732,

2. In pra:cedente tring c1tat10nc, vel uni pcrcmptona.a’!
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f ' Confentaneam. ibidemd, Sichard. .5, Wefenbec. d.comment. [}. de s
| damnoinfecto.n.7. cum contumax-non habeatur; nifimodo le=
gitimo citatus, per ¢4, qué adducuntur a Carpzovio part.1.conft.g.
defin.6.n.1. ubl imulproceflus contumaciz, qvi habetur in ju-
re Sax. videri poteft, addiro Berlichio pe1.conclsy.per 0L Churf.

S. 1. Gevichts Ordn. cap.10. ¥ .
3. Premifsi contumaci accufatione, Sichard. d.ln.32.0.prope- P
Fandum.13.§.65 figvidem. 2.Cdefudiciis,cum contumaxregulariter o

non habeatur, nifi contumacia accufetur. Carpzov. d.p.. conft.

g.defin.ts.n.y. Ejusdemqs probatione. Lbec autem. 5. §. non defen= {5
|

a
| di.1. ff. qoibus ex canf in poficeatir. * .-

4. Summari4 canfz cogritione; videlicet qvidnam debea=
¢ur, & cujusmodi fit debitoris fruftratio. Wefenbec. d.comm.ffe B
quibus ex cauf. in pofS. catur. n.7.14em 17 . de damn.inf. n.codenr.ubi 5
‘het diftin@ionem inter actiones reales & perfo= '

=
|
s ey

qvandam adh _
nales. Adde Nov.s3. cap. fi 0ero. 4o v {
- (¢) Subjectum, qvod mittitur. Videtur autem ea hujusvo= =
cisacceptio hic‘pocisﬁmﬁmat‘tend'i,- qu habetur inl, Credita- “ b
res. 10.fFde V. S, ubiUlpianus interrogatus, qvinam creditores, | ’4]

utin poflesfioneny mittantur, poftulare posfint refpondety
| creditorts accipie'ndos: e{le non folim ecos, qivibus— debeturex
mutuo. L mmutunm. 2. §. mutus datio. 1. [} deveb. cred. {fed omnesy
qvibus ex qvalibet causa debetur, ex qvﬁcan'qvé a&ione, five
i A perfecutione, qvocunqve cemedio juris five civili, five preto~
rio, five purg, five (ub conditione, modo nulld exceptione pere
p'etuﬁ repellipasﬁt.- Gafdd. ad d.l1o.ng.addel feg. 1. & 12, ff. des
77 5 Excluditurergo I is,cut ex naturali duntaxatobliga- |
vionedebetur, d.l.10.in fin, 1bi »-quod fi natura. NeC enim cjusmo=
di obligatio in jure qvicqvam- robotis habet. arg. /. juris gen=

ik tinm. 7. §.fedcum. 4. ff.de patiis. _ k =
2. Qui juftd exception€ repells potelt. d./:m.jﬁ AeV.S. L. May=~

cellus. 66. ff- de reg. yur. cim nihil interfit, iplo jure actionem

qvis non habeat, an per exceptionem infirmetur. /. #nibil in-

sevedt. nz.fF de reg. jur. Adde \efeubec. in paratit. ff.de damn. in~

feét. num. 4. . STR | . | =5
(4) Caufa efficiensimmisfionis : nec enim privata authori-
tate

%
|

f
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cate ereditorocciipare bon debitoris poteft ex hoc qvidem,
cap. contumacia, 47g. L extats 13.ff. qvod metus cansi. wpwTwg
i gvidem magitratus fuperior, five Ordinarius, qvi jus mitten-
fifl di habet, qvaliseit is {olus, cujus in territorio bona debitoris
i {unt fita, \Vefenbec. in paratit. ff. quibus ex caufis i pof. eatnr.per
i ciim unus. 12, § pen.ff. dereb. auth.jud. poff. (Et hoceft, qvod JCtus
ait i L inbere. 4. ff. de Jurisdittione,, misfionem in poﬁésﬁonem |
magis efle imperit, qvam jurisdictionis.) emoiws etiam De- 2
legatus & Municipalis, per d.l. dies cantioni. 4. S, duas. 3. [f. de.s
damno infecto. arg.d.ult. §.1. ff. de officio ejus, cui mandata eSt ju-
yisdiit. 1. fin. C.de jurisd, omnium jud. ¥V efenbec. d.com. [f . € quibus
canf. in pofS. catur. n.5. , '
- (e) Sumitur vocabulum poflesfionis potisfimum duplici=
ter, 1. pro ipsarerum proprietate. per l.interdum. 78, [f. de V.S, :
- 1. Imperatores. iz. [ de ferv. rult. predior. _
2. Freqventills pro €o jure; qvo res absqvé dominio deti=
netur. /. naturaiseer.12. S.1. . de acquir. vel amitt. pafs. l. pofide=
71,3, §, wlt. [ eod. I Fulcinius. 7. §. Celfus, 17. i quibus ex canf. ins
pofs. earur. | : -
"7 (f) Materia, {ive objectum immisfionis: Nimirum bona
debitoris contum. olim qvidem indifcriminatim univerfa,
\\efenbec. d. comm. ff. quibus ex canf. inpofi. eatur.n. 6, per gloff. inos
1. ciom proponas. 9. C.de bonis auth. jud, pofs. b.1. - qvibus £x canf.sn
poff. eatur. W efenbee. d.comm.[f. de damun. infell, num. 7. jure vero
ilovcllarum pro modo & proportione eorum, qvx debentuf,
edc 70 uiror 58 Ne@asvopps aeése, ut habet textus origi-
nalis. Novell.s3.c04.§.1.de exbib.vess. Auth. & gui jurat, C.de bo-
wis anth. iud. pofs. ibi : promenfura declarati devits. Canonici di=
ftingvunt inter actiones perfonales & reales: in his qvidem.,
concedentes immisfionem in poflesfionem rei petitx, ita ut,
i tota res petatur, in totius rei poflesfionem mistio fiat, i1 |
pars in partem petitam, cap. guontam. 5. §.in alis. X. ut litenon
conteflara. cum abfurdum videatur, gvenqvam in plus mitti,
| “plusq; ei adjudicari, qvam petat. Wefenbec, d. comment. [f. des
i damnoinf.num.7.1n illis vero non nifi pro modo debiti degla-

,] _ sati, d.cap. quoniams.
| (8)

e e TR
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(¢) Repetehuc,qvedia funt fupr.b.shefilit.c. Sunt enim de-
hitor & creditor relata , & qvidem mutua, qvorum eadem
formalis pradicandi ratio , per ea, gqve prolixé adducuntur 5 .
Eberhardo intop.legal. inloco 4 correlatis. | ( g
(b)) Quis autem dicatur contumax, vel latitans, videatur_, . ! :

], contumacia. 53.§.1.ff dere judiced.l, Confentancum. C.gvomodo & 43

quand. jud. a.l. Fulcinius, 7.8 a. & pasfinm. ihid. Elt itaqve {ub- | -
jeGam, qvod patitur immisfionem, debitor contumax & la- |
titans, five contumaciter abfens : effetu enim confiderato,
hzc duo inter {e conveniunt, dum nimirum ab utrogve id
agitur, ut judicinm ¢ludatur, & (ic remorz injicianturactori.

d. I, Fulcinius. 7. §.quid fit. 4. - quibus ex caufin pofi. eatur. cums
contumacia, ut diltum (upra thefi 5. lit.1. vum. 3. eX num. @y
QPICURETRY y X delictis zqviparetur Zaftus ad d. l. coptumacia, |
53.§.1.d.(. Fulcinius. 7. §.quid [it. 4. £5° S adeo. g, ff. quib. ex canfis e
in pofS.eatur. i’ o Tons .

" Quaproptereximuntur ab hic contumaciz pocna, quicuns .l-: f
qve non contumaciter abfunc, ut funt 1. in genere omnes, g
qvi tutorum & curatorum ope indigent,'d:‘fc&n& imbecil- r]
Jitate judicii laborantes, qvales {funt_ 1. Furioli,l0. & ¢.¢. ff. & .
de curatoribus furiof: 1. ait Praror. 1. §. hoc ediclo. 6. [f. ne Vis fiat &
Lo 6. d.l. Fulcinins. 7.§.9. € feq. ff. quib. ex canf. in pofs. eatar. 4

2. Pupilli. per b modocit.juniiall. fi pupillus. 15, [ gvibus ex canf. B
\ gn pofs. eatur, i | | '
3. Minores. L7 minor.s.ff dereh. anth. jud. poff.l. minoy. §. &
-t.t,ﬁ:dt’mfm?‘iém 25. annis. Undé re&é traditur, gvod nec ful
fint, nec fuiidonei defenfores. 4. /. Firlciniss. §.0. b
= 4. Prodigis cim nec hos propri¢ latitare qvis dixerit, verba
' thi in [eped L. Fulcgnius. §.12.0.1. & 2.1, ﬁ:dc curaiorid. ﬁ;rm,r‘_@' alits.
Sitamen caufaurgeat ju{’ca, &_ dilatio dﬂm_m:lm fit allatura,
immisfio nominatim permittltlff- 6’/ LFulctnins. §.10.11. & 12,
junéla 1. fiminor. 5. ff de 1¢b. auth. jud. pofs (%

5. De jure Saxonico Mulieres, cum & hz Curatorum ope_,
indigeant. Churf. S. (B'I.(Dl'bﬂllﬁg. cap.§. per rarionem gffi-
gnatam [upra thefi §o ligy 1wt 3. Adde Berlich, 4., conclifios
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2, Infpecie. 1. Adversa valetudine laborantes. 4./ contumaa

. - 2, Majoriscaufz occupatione detenti. 4. §. 4. _
3. Non ex turpi,fed honefta causa latitantes 4./ Fuleinins.§. 4.
4. Reipublicz causaabfentes. L contrapupillum.s 4. ff. d re jud.
quntlal.1. &t f. ex guib.caufmajores 25.an. inintegr.refi.
s. Admajusauditorium evocati. d./54. §. 1. |
6. Ab incompetente citati.d.hcontumacia, §. ult.
~ DejureSaxonico, qvaz impedimentareleventa pcena contus
maciz, (qveifto jure certo refp. elt amisfio caufx) videri
potelt Ber/ich. d.conclufionc 17. n.48.Carpzovius dp 1.conft.g.defin.y7.
(k) Caulainftrumentalis; Wefenbec. in parar. ff. qvib. ex canfis
‘npofS.eatur.n.y. idemg, ff. d- damn.inf. n. eodem. 4
© (¢) Effe®us immisfionis, & qvidem L. cuftodia rerum,’ne
videlicet pellutm eant, Wefenbec. in parat. ff.qvibus ex canlisin pof.
eatur.n.§.per c.contingit, X.d. dolo & contumacia. t.t. X. qui mitti-
‘turin poffesfionem. L poJideri. 3. § fu. ff. de acquirenda vel amitt pofs,
adexcludendum 1. dominium, 4. posideri.3.§. illud guoguvé.ig.
I~ de acquir. pofs. juncto §. gvod antem. 2;. ibidem,' 2. Poflesfio=
nem ; 4.l poffideri. unilal. [ quis ante. 10.§. icem Pompoiuius. ff.de. s
acqvir, velamittend. poff. eum aliud fit in poflesfione efle, aliud
poslidere, expreffues textus in d. 1. ot
- (k) Secundus cffedus, confecutio pignoris, {cil. Pratorii.
2.2, C.de pratorio pignore. IV efenb. d.comm: [f. de damn.inf.n.6."
(/) Cavfa finaliss Veenb. d.comm. ff. guibus ex caufisin pofSea-
tur. n.8. perl. s cut.§. [f.utin pofs. leg. expresiior textus iz ¢.quo-
wiam. 5. S.inalizs. X.ut lite non conteft.
XIV.
| H_acc, nimirum transferendz poflesfionis, five decreti fe<
cundi, « ft remedium (4) Pratoris, (£) qvo creditori jams
immiflo (¢) impleta juris folennitate (¢) poreftas eribui-
_ tur(e) bona(f) debitoris, tempare julto () clapfo, (4)
mcontumacia,five latitation¢ fraud. tionisca usé(t)pc_l?-
feverantis, (4) posiidend, (/)acvendendi,(m)necvidens
A » ~ dcbi-

—




d. biroris ‘dolus .impunitus relinqyarur, & confulatur

tandsm agentl credicori. (%)

,, () Retento nomine generis ex Giphanio ad é.Lnoﬂ.f.pag.z7é.

* . (&) Caufacfhcienss repete bucy quadicta funt fuprathefi preced. | 28

. um decretum interponere poteft, potelt & e
b.d.comm. [F.de damn. irf.n.7.p.1022. | 1
(¢) Scilicetex primo decreto, qvO dein thefl precedente s -
-Repete huc, que diéta funt ibidem de creditore lit.c.nif1,qvod hic ex- _ S
cludatur creditor conditionalis, per £.fi qvis. 14- §.fin. ff. quibus | o

-ex canf 1n pofs. eatur.
(d) Formasd.L. Confentanenm. Hac {pe&atur 1. in premifsa

..} creditoris inftantia, #¢ dictum fapr. theft pre ced litob. Adde Si- 2
chard. ad d.l. Confentanenn.n.33. circa fincm. Wefenb. d. commn. [f. de e

-damno infon.y. pag.1022. & feq. circa fin:m.

2 Ta di&ta thefi praeced. neceflaria terna citatione, vel una
"peremptori s bl nof.8. Wefenbec, d.comm.ff.de damno inf. nits.Js

.. ad decretum fecundum. |
2. Contumaci 2ccufatione & probatione, dicta thefi pra= .-

ced. lit. D.
4. Cau {2 cognitione : ohard.ad 1. C onfentancuin. n.35. Ciy=

ca fin.de decreto fecundo, & qvidem ratione 1. contumaci,
i (tas debitor habeatabfentiz caufas, L. fi fnita.1s.

apnvidelicetju
§./7 forte. 22. ff. de damno inf. an {pinscitatusnon comparuerit,

Al contumacid.s3-S. contumax.ff. de re jud, an legitimis tempO«-
cum intervallis citationes fuerint diftin&a. Wefenbec.d.comms
1f. de vob.atith. jua. po 'l d, n.2,per d.l.fi [nita.§. nondum autrem. ff des
damno inf. (qvﬁ de revideatur S hard.d.comm.ad [ ,Confentan UM,

' 7.10.17. Berlich. d. concluf.17. n.§.) nec enim ad fecondum decre-
tum bropcrandum. Gichard. d.comm.n.35. W ofend. ff. de damno inf.

f_. o 1A n.-;.pdg-fﬂz‘*":’b metum nimirum reftitutionis 1n.

‘integruim. d.l.fi fintta. §,ﬁfcrt£’.ﬁ‘-d;t.
Gdem facere debet Judiei, clMmL

,. Debitisde qvo creditor _‘
on prazfumitur, fed probatur,

enim debere {it facti, qvod_n Ppr
hinc creditor! incumbit 10 abfentia debitoris debitum liqvi-

dare,per dud. i proponds: 9:P"0 debit0.6.C.de bon, auth.jud. pofs.l.
| G2 | - qve

lie.d. qvi enim pr
Aecundum. Wejen

- -.h‘_\_.




qvoappareat, quid, qvale, qvantumve fit, qvod debetur.,,
M. flipulationum.7 4. S.certum. [f. de V,0. juncti leertum. ff. dev éb.
cred. PIRETS £ PO ID "
(¢)Scilicet a dicto Pratore, five magiftratu competente,/iz./.
Joprp2h., . . sbigoriyscs

(f) Objectum; fcilicetin qva jam eft miflus, d. thef praced,
lit, eader_s. g .

(g) Qvod dejurecivili incertum, & judicis arbitrio deter-
minandum,per L, /i finita. 1. §-21.ff.de damn. inf. d. Novel. 5. C.4.
§.1. Vefenbec.d.comm, ff.de rebus anth.jud. pofs. n,4. De jure Cang-
nicoverocertum, Rimirum annuum, a.c.ult. §.fin. X. ut lire non
ontefl. X efenb.d.comm. ff. de damn, nf.n.z. civca fin. _

(h) L. citm proponas.g. C.debon.auth. jud. pofs, Siverd tempore.,
redierit, & fedefendat, bona, in qvz eratimmisfio fa&a, recua
perat, impenf{is tamen, {ine dolo malo a credirore negotinm,
gerente fa&is, praltitis. arg. I, in venditione. §. §. ie teimpore. 3. .
Pratorait.9.8.1. & 4. jf.dereb. auth. jud Pofs. L.fi quis. 8. §. pen. C.de
preferip:.zo.vel go. ann. Auth. & gui jurar. C, de bon. anth.jud. pof.
\Vefenb. d comm.[f. de damno inf. n.7. 1024 circa medinm. Idem ff,
de reb. auth. jud. pofS. d.comm.n.;. ¥ "

(+) Non enim latitatio, fimpliciter fic dicta,immisfionem
meretur, {ed fraudulenta, & cum gvadam mmgéa'ﬁ fa&ta. d.l.
Fulcining.7.§.2. 5.5, 5 /eq. | | ;
(k) Efltitaqvefubjectum hujusimmisfionis pasfivum debi-

tor in contumacia & latitatione cepta frandulenter perfevea
fans.  Sicexcludunturomnesilli, qvi& abimmisfione primi
decreti immunes di&ti fuére 2hef, prac, lit b,

(/) Eftectus, & qvidem primus, nimirum poflesfio, ad cons

citur enim creditor hoc decretd fecundd verus polleflor, 42,

Falcinins.). §. Prator ast.i. ff. quibus ex canfiin pofs.eatur.d.cum propo-

nas.9.C.debon.ay b, jud. poff,§.ult. cam ufuca piendi conditione,

i | 26. 1. damni. 18, §. 15. [f, de damno inf: Vesenbee, d. comment. J-d.e,
] _ wum.7.p.102¢. d

(%) Alter effe®tus venditios fi nimirum creditor immif~

& ' : fus

t’ra’d'iﬁ'ingvendum a priori immisfione nudz detentionis: efia

d.l. posfideri.3. §. alr. ff. de acgvivend. pofs.l. bis gui.ia.l [ finitaas. §,
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fus amplius bona illa nolit, ele&to pretio, aut fi pluresfi nt ere-

ditores, qvi nolint porrd in communione flare, permifla,
eft venditio, a./ pro debita. 6. C. de bon. auth. jud. pof. d.l. Fulci-
nins.7.§.1. [F. qoibus ex cauf. in pofs. eatur. idd; in loco, ubi defen-
di qvis debuit.Z 1. ff.a¢ reb.auth. jud. posfid. impetraticne d com-
petenti judice facienda, d./ cum proponas.g. in (in. C.de bon.auth.
jud. poff. Differentiam jurisSaxon. in hic re vide Sandrecht.
lib.t.d.t. 20. Reinhard. diff.; nd. 29. W efenbec. sn parat. f-de damno
infon.z.p.1026.

(n) Caufafinalis; W elenbec, d. comm. ff. quib, ex mhﬁ'y in' pofs.

¢atur.n.9.in fine. Idem n.7. ff.de damn. inf, dic. p.iozss

Atqve hzc qvidem de jure communi.. De jure Saxonico
neutri immisfioni locum efle dicit, Wefenbec. d.l. in fn.p.1020.

& teftatur Berlichius d. concli 17,141 & [eqq. de hoc jure panld
introdutam’, in contumacem ternis

ptoria citatum, videlicet caufz amis-
fionem, gvam rigidam, & quafi faxeam ibi pronunciat ex
Chi.jano Konigk ¢.37.7.2.cum hoctamen moderamine, nifireus
fegitimum impedimentum deducat, affipulante Colero ind. pro-
&' feq. ubi dicit de hoc jurereum con-
¢umacem, tanqvam confeflum & convictum, condemnariins
causé principali, & I. qvidem usqve ad legitima impedi~

graviorem peecnam efle
vicibus, vel una perem

cefS. exec. p.t. €2 nUDAIZ,

menta.

». Sihzcnondeducantur, usqve ad executionen, approb.
ChurfiirfEl. S. Procefis wnd Gerid)es - Oroupng. cap.
YDiewieder dic Aupbletbenden. 10, §. ~ym fall aber, Adde
1. conft.o. defin.14. junéla defin.16. ibid. qvo benevo«

Dn. Carpzo0.p . juné; .r
fum leCtorem hrevitatiscausare mj {Tum velov

XV.

Tertium inordine contra cgntutﬁa‘tes ,r'fm‘ed’iu-n‘i_ p’cn’iztun“
(}:‘) Sencentia dcfinigiva,(6) {ive progee (!ns in f;;{u'ga priti=
cipali usqQve ad deﬁnitiva:_n- (¢)ex tali definitione forte
nofcibilis; Sententia definitivac (t decifrod 4 )folennis(e)

“fa&a a Judice (f) competente (g)ad inftantiam (k) cre-

ra debitorem contumaciter ab-

dicoris praefentis () COMFAC
- C3 fe <




-

fentem (4) fuper qualtione, feu cats in judicium dedu-
&4, principali(£) ad hoc, urdebitor polimodum veni-
ens non audiatur, () qvo tandem aliquis (i lius fi-

nis, (#)
(2) 4 Saliceto & Sichardod. comm. adl. Confentancum.n.30.

~ (b) Sicdicta a definiendo, qvod caufam definiat, ac termi-
net, rer b l.Panlus.g2.1. judex. s5. ff.derejud. c.2. X. eod.
 (c) Gail.obferv.6o.n.1. Mynfing.cent.q, 00fcrv.67.

(d) Genus; ex l.gualemag. §.1. ff. de vecept. gvi arbit. rec. . 1.Cude.

exce. vei jud Wefenbecanparat.ff.dere jud.n.3. Treutl. volum.z2. difp.
23. thefi 1. | > -

(¢) Forma;ad contradiftingvendum ab interlocutoria,qve

pleru nqve nullo {ervato ordine proferrifolet, per d.l gvalem.1g.
§. fn.ff- de reeept.qui arb, recep. L. ejvadjz.ﬂt.h;. f-de re jud Fit ve-
rofolenniter I. ratione ordinis judiciarti, qvi ftri&teé {ervan-
dusd.l1. C.de executione rei jud. Czteroqvi fententia eft nulla,
per lprolatam.C de [ententiis,& interlocutionibns omninm judic. Plu<
ra hanc inrem vide apud Eberh. in top.legal, in loc. ab ordine ..
Pofitus in his potislimum 1. ut fiat citatione debitd prins
emifsd, D.D. ad l.confeéutancnm. ibi: impleta jures folennitate, Go-
dofred, Giphanius. ihid:m Sichard. d. comment. in anth, qui femel. C,
quom.& gvand.jud.n.ad. Berlich. concluf 7. n.74. 75.& feq. Coler,
Pal. €2, 116 cljusidemci; infinuationis prius explorata certitudi-
ne, perea, gU& tradit Un. Carpzop, d.p. 1.¢.9. defin, 16, Churf. S.
X GerichtsOronung. d.cap.ro, ibi : “fedodh daf man. p.25.
2. Premifsa litis conteftatione, probationibusqve receptis,
Welenb. d, comm.[f.dere jud.n.z. perl. fin.§.pen. ff. qvod MICLHS CAll-
¢i. Sichard.ad d.l. Confentaneum. n. 36. circa fin.

2. Ratione Judicis pro tribunalifedentis ; Wefenbec. d.comm,
fl.de re jud.n.7. per l.non minovem. 20. C, de transatlionibus. Nov. g2,
cap. fedebunt. 3. ‘ '

3. Caufzx cognitionis plenarix; d.lr.C.deexecut.re jud, Plura
videri poflunt apud DD. ad d. t. ff. de re jud, Y efenbec.ibidy,s,
Treutl, dwolum. 2. difp. 23. thefi 4. Sk #

(f)Caufacfliciens; per Lduo.2§ ff.dtla.& 2. C.de fent, ey peric,
rec\efenb.d.l.ng. i (2)

e —————



R ey 7, :
(¢) Quienim jurisdictionem nom habet; aut incompetens

elt, fruftra pronunciat, L1l priwramm.’g. C.de jurisd. omninm_s

ind. 1..C. [i Anon compet.jud. ,

(b) Caula wegualaonhinn ; Sichard, ad d.l. Confntareim. n.,
36.d. anth.qifemel. .16 Berlich.d coel17. n72. Comf. . T
Geviches OO d, cap.10.p. 25. 1bs: Vff ferner Defehulois
gung. 2 B .. , -

(i) Sichard.d. | '

(¢) Subjedtum hujus remedii; Sichardus ibid. adde Salicetum,
Giphaninm at d.l. Huc ergd pertinent omnes contumaciter ab-
fentes, qvicungvenon legitimis impedimentis excufantur, ut
diGum fupra thef preced. Adde Berlich. d.conclay. n.q8. Carp20v.
d, p.1.conflug.defin.z. Principaliter huc pertinet @./ contumacia.

53.cum [eq.ff.dere judic.

/) Obje&um feu materia; nimirum h.l. folutionis facien

dx, arg.d.l1.C.decxec, 7¢s jud. d.lquaiim.19. §. 1. [ dz recept. vz

arb. reccp. |
- (m) Effe&fis ; authoritate Sichardi d.l.n. 26.Undé etiam dicis

turremedium rrevocabile,ibid. cium Judex femeldi®tam fen-
tentiam revocare non posfit; qvia officio fun&us elt, /. Panlus.
g2. 0. Judex.ss. | dere jud. t.t.C. fententiam refcindi non pojfe. Qvod
s13 obtinere videtur in hoc qvidem cap. contumacie tam, 10

primé, quam in {ecunda inftantia,per/. 1. C. Quorzm appellatio=

105 NON recipiuntir,

() Finalis; \Wefenbec. d.comm. ff.de re jud. num.§. per cap. jurs
ANTLUM - 2+ X.h.t.dl.qualem.g. §.1. ff. devecept. qui arbitr.zecep.
[1.l.post rem. 76.ff.de re jud. Undé conititutum,utfen tentia pro
veritate habeatur, non fecus ac ubi juratum eft, Reinbard,

.meav.w/z;m.z.Am'madvqrﬁqum ad difpur. Treutl. dif}.2;.
thefi 5 lit.b. per §.item i r}“t}if.ff.fﬁ?i‘.de aclionib. ut
ibidem inquit,qVvoO hic obtineatus
finis.




- ;
Corollaria..
. _
Creditor debiti partem ab uno éxtribus reis de-
- beadi accipiens, an obligationem divififle in-
telligatur, & an reliqramportionem ejus, qvi

non [olvendo factus eft, 3 duobus reliqvis =

- exigere posfic 2 Affirmatur prius. Negatur
pofterius. s | '
An Tutor nen exigensnomina paterna,tempo-
 refufceptztutelzidonea, de levi culpatenea-
tur : Afhrm. s ' '
5 incaiia b hte 111.
Si probetur, qvod-hzres rem aliqvam omiferi,
~ veldolo occultaverit, an beneficium inventa~
* rii plané amittac? N, | "
B o B ST .
‘Ucrum Notario, afferenti teftatorem fuiffe fanz
~ mentis, credendum fic? Videtur negandums.

f A’ T '.'.- '
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TIMACES, MO-

BTITANTES,
.ad qvam,é‘glwna’a j’m:’ & Co

ik

%

Qarimte_;
Ampllfs. Dn. Seniotis,

& Excellentifs. lnclytx
)rummcelcbcmma |

Sidemia, |

I DSE,:
Canﬁz[tz.rf 7m0,

RO PREIBISIO

1. Faculatis jurldlc:e,Na.

i@ Virginis Seniore, Sacr, Cf;
s Comite, Sacr. Rom. Impcr
notore {uo ﬁngularl-

lendo,

Wlico fiftet
[lt‘abt/G EITHANUS,
artii, 1642,

forzzm P etrmo

i i e ol

G oR11 Kikchens,
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