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Difputatio ITTX

r publica:
|

Exlib. 20. 21. ¢ 22. Pandeétarum defumpta; qué : 1 |

prater legum textus, fequen'tes maximé controuerfe qua- E

e fHones, in [fingulis titulis [uo loco, legibus accommodatz, 14 - |
| publico examini fubsjciuntur; ita vt in qualibet. controuer~ ]
Sfia (nift alind exprimatur ) apinio ordine prima, proVerio- A

ri reputetur. E ¢

PRAESIDENTE 1}
HENRICO-ANDREA CRANIO i
L V. D. &inlIll. Acad.Iul.Cod.Prof. Ord. . ‘

Refpondenre EHRE

I 1VSTO Kinjchmicde Lippienf, VVeft.

PARS Qj’AQ{TA'- DIGESTORV M.
ENTF XX

eAtg, hac de contraltibus, qusbusin creditam itur, & ationsbus il
ande defeendentibus, Nuncimprefentiarumuobis difpiciendnm de con- ’Qf
traltunm accefforips: Eaantem pervinent, vel ad corums [ecuritatem , ve i
pignora ; vel ad implementuns,; vt AEdiliumediGum ;. Euigtio, Vfu- |
rz; veldenigad probationemy, v teftes & inttrumenta. 1 P16 N o- »l
R 1S nomen generale ¢St [ith fecomprebendens Cggignusin fpecie, & Ifz’;«‘ !
‘ pothecam. Vignus ica lacearcepremyeshanrneccllarigm (givd diftin- =
fi D g9
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de pignor.
€95 hyporhe.

Adl s

guitur inlegitimnm & Pratorium fiueindiciale) aut voluntarium, fize
conuentionale qzxod vel vains, (puta .’eﬂdmema, 1. 26. de pign. allion.
I 4.§.1. defeparar. k1. C. com. de legat. verdonm enim) vel duorum vo-
luntate (hocest, musna connentione) conflirnitur : qua connentione de-
bitorss bona vel omnia, vel quedam tantnm pigwn‘m&umw. Vnde
pignms est vel gmcmleywlﬂecmle: vtrumg, vl tacitum est, vel ex~

preffums.

CONTROVERSIA L

pe@ies Fm alienam veiliter quidem fub conditione (fi

&K debitorisfadta fuerit, L.10.8.7.4.2.) fed nunquant
puré pignori dari poffe extra teli jactum eft.
epia +  Quid autem fi poftea debitorreialicnz op-
ignoratx dominium acquifierit, nunquid hic pignus ex
poft facto creditori ignoranti conualefcit?

QVIDND conualelcit, non quidem ipfoiure , arg. L. quod ab
initio.zi0.ff.de R. 1. Sed exzquo & bono (1)arg.l5.ibi: fed -
men aquitavem facere, vt factle viilis perfecutio exemplo pignora=
titie detury C. fi ves aliena pign. data fit.(2) Quiaresinenm ca-
[isms venit, & quo incipere porkir. (z) Quia iniquum foret , Credi=
torem,qui x‘gnomuii rem alienam effe, decipi,a debitore,qui hicex
[ho mendacio lucrum confequcretnr. (4) ImmO & parte credireris
rem alienam ignorantis 1acita hac canditio (fi quandores debito-
ris falta fuerst) ineffe videtnr obligationi, arg, L. fi fandus 16. §. res
aliena. 7. b.tlvem alienam. s1. de pign. att. () Per Gloff. zdd.l.
5. Donkl.depign. cap.7. Georg. Obrechtdifp. w.btiab.z21 &
feqq. D. Arum. difp. 14.th.1.& 2.10han. Mercerius iz lebinr,
Bituricen|. operd Chriftiani Graniin lucem editis, adl.in.g 414,

LG feqq- »

Quy1 Sic, dixerintalij, () clim- ey qre abinitio vitiofa funt,
ex postfatlo connalefcere nequcant, ddzioffdeR.F(2) Deinde
agens Seruiani probare deber rem fuiffe in bonss debitorss eo tem-
pare, guo depignore connenit. L& gqna. i5.8.0. btk qmprﬂ:dz‘nm.
6.C. fialienavespign.dat. fit. t At illud hicfieri nequit. Ergo &'c.

Confir Doy Herm; Vulteisdifcept.cap.i7. 1oh. Merger, ad .1
; Toan.

|
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Toan. Baptilt. ©dywargenthaler in tr. depign.ccrann & feqq
pag.m.76. Quid ficreditor remalienam efie iciuit 2 Hoe
cafii difficilivs creditoriviilem dari allionc vefponder Papin. in
d.Lpr. b.t. Sed quomodohoc intelligendum fit, variant
interpp. Vid. D. Arum, th. 2. Robert. 2. recept.deét. 1. Duar.
2. difp. 1. Schwatgenthalerd. loc. 7. 14,

T Aautichrefis (qua alids antiphona, & Accurfio inepte «2 £
Apocha dicitur, ) eft padtio pignoris, contradtui adie&a, §. wn-
qudinter debitorem & creditorem conuenit, vt donec pe- yenas.
cuniafoluatur, creditor ex re oppignoratdin vicem viura-

rum frutus percipiat.  Eftq; exprefla, veltacita. Ilagti-

am exprefsd frutuum, vel viurarum mentione interpoficd,
contrahitur. Hac {olius rei pignoratz traditione abfolui-

tur, nec viurarum mentionem facit ; ac proindelegitimum
vfurarum modum feruat. 1 Expreflam autem wriyenow
limites viurarum aliquatenus excedere & egredipoffe nul-
iusdubito. t Sedan etiam inimmen{um?

NEGATV R, alias enim fraus fievet legibus, certnm modum ufiris
imponentibus (1) L. 16.ibi : menfurarum additamentis in frandem
legitimarum Ufurarum grauatum te contendas. C.de Viar.(2) L f
-2 paltione.14.C. eod. (3) L. featege.17. ibi: obtentumaiorss per-
wepti emalumenti proprer fucertrm frultuum encntum refcinds
placitanon poffunt.Ceod.rit. §  Quid ergo fessentss frullu-

#m, legitimum vfurarum modum, niminm exuberantinm abini-
1i0 5" femper fuerit cevtus, ita vt nunquam dibitari poruerit de
immen(s illo frnGlunm exceffn? Hoccafu ayriyenog foneratitia
fen vfirarie pranitatss hand expers est, & fruttus excedentosme=
vitd imputantur in fireem. (4) arg. L. 8.fF. In quib. canf. pign. vel
bypoth. Hotom. ad tit. ff. de Viur. & 1. obf. 4. ad vir. ff.in quib.
canfltacite. eleganter Andr. Raudybar p.1.q.20.1.3. & feq. Adde
Modeftin, Piftor, conf ;3.1.10. in fin. t Adde No#.32.33.34.
ArrIRMA T VR (1) Quia incertus fit fruttunmenentus, d.Lff ca
lsge.i7.C.de vfar. (=) Quiaprecyymagnafit inconflantia & mu-
tabilitas, I oleo.23.Cld.tit Lpretiasy.§ fin.adl, Falcidiam.l.4 ffode
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addlng. 3

eo, quod cer. loc. (3) arg. L 23. 1.25.5. vismaior. .locat. eondnil.
¥bi Colono immodicuns lucrum non anfertnr, proprer candem
frnélunm incertitndinem.D. Arum, d.difp.14.th.3. & alip, quoy
allsgar. Rauchbar 4i g. 20. Confo Anton.Fab, Decad.q. errop,
pragm.s. V'V efenb. 1. conf. 3. . 51. loan. Mercer. de pig#or, adi
bn. gz

Iura fiue feruitutes prediorum vrbanorum pignori.

# G/l darinon pofle, acproinde conuentionem, vthypotheca
fint, inualidameeffe, {cribit. 1C. Marcianus iz /fiés.1z2. §. fin,

b.z.

1 Sed acris & vehemens conflitus eft, num idem

fatuendum de fernitutibus prediorumrufticorum?

ID & M, atq, ita(vulgari iftd diftinclione inter fernitntes vrbanms &

ruflicas, plane reiella) nulla [eruitutes per [ pignorari poffunt.
(1) Quia apredio, cus adberent, dinelli nequennt §. ideo antem.
3 Inflide fern.rufts & vrb. pred. (2) Quia ferustns e5t prediy ac-
cafforinm, ac proinde [ine co, tanquam principali confiftere non pe-
test. (3) Quia pignus, ex tempore ad tempus, [ub conditionecon-
[fFitui porest.arg L fits.11.§.1.b.t. Onod de feruitutibus dici-ne=
quit.J.q.ff.de fernit. Duar.lib.2.disp.caz. Donel. depign.c.s. cir-
enmed. Ant,Fab. 19. conielt. 7. Pac.s. &yay], 26. D, Arum.d..
difp.14.th.4. Goth.adli1.§.finh.2:

D1V E RSV M obtinere in feruitutibms ruftices (1) innnerevidesns

Paulus, izl [edanvia. 12.ff eod. h.r. vbi particula aduerfatina
S ED indicat,ibicontrariam prioriind..fis. 11.§ finn. fententians.
propeni, Vt.opinatur Georg. Obrecht difp.15.th. 204. G féqq. &
anteipfum Cuiac. i5. 06[ 6. & in parazir. C. fires alien. pign. data
fit, & Dd..com. t Sed Dd. vulgonon animaduertiffe ait Duar.
d. loc. hos centones eiufdem anthorisnoneffe, & vtrumd, locnms,
gwafiabwng & eodens anthore profectum, male interprerari. De-
indePaulum logui de [ernitute conftituenda, h. e. que nulli vy-
guqmﬁmdo acqnifira est, fed titulo pignoris quodammodo cenfti-
suitur.adomino prady, eodemsd, debitore, tantifper dum fuerit (olu-
2aam debitum. Marcianumverdloguide [erunitute iam ante con-
fhirsitd, pradiog, acquifitd, refpondent Duar, Pac. Donel. dd. loc.
(2) Quia fermitutes rufbice pradio vicini non gobareant , fed po

1iss:

“
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tiws fint In predio vicini & cobenent predio nofire, exi debenrsy
wtpro ratione dinerfitatss tradie Obrecht th. 207. & feqq. Secus
effe in fernitutibns vrbanis, qua coberent [aperficici, per quams
[ernitntis quafipoffeflio continsaretinetnr.l.20. de ferxit. (3) arg.
1.2.§. fin. deprec. R, Dom. Arum. d.lec.in fin.(4)arg. l.4.de
pignor. ait. Cuiac. d. obf.6. Sdiwargenthaler injeraciatu de
px'g. Col 4.8

4  Quidautem, fidominus, cuiusrem (& fic alienam) «dZsx

debitor pignori obligauerat, poftea debitori fuccedar, vel

ei heresexiftat ; Dabiturne hoccafu creditorivtilis pigno-

ratitia? In hac quaftione contrariasin Pandectis I¢torum

leges efle pofitas pleriq; opinantur.

D AT eam creditori (1). Modeftinus inl. i Titio. 22. ibi: heres ex-
titero: ex post fatto pignusdireto quidem non connale[cit, fed vti-

lis pignorasitia dabitnr creditors.ffoh.tit.vbi Accurf. plures con=
siliationes accummsulat. (2) Quia aqunm ¢st, vt heres faltnm de-
finitiprefter: Ex qua enim perfina quis lucrum capit , eins fa-
um preflare deber. L1go.ff. de R. L. {
DENEG A T eandem (1) Paulus inl.vem alicnam. 41.ibi: Non ;
estidem dicendum, fiego Titio, qui rem meam obliganerat fine !
meavoluntate heres extitero: Hoc enim mode pignoris perfecs- I
2i0 concedenda non est creditoré , fF: depign. ali(2) Quia vt ti-
lisperfecntio exemplo pignoratitia detur, requiritnr, Wt 15, Contra:
quem datur, pignors obliganerit, L.5.C.firesal. pig.dat. fit. 1t At l

bic, heresrem [nam pignovi ner dedit , neg, [e obliganit. Ergo. B

D.Arum. d.difp.14.th.6. | Adenitandam legum contraries
satem Dd. hicvarias afferunt -conciliatienss, latifiime Dn, Vul--
tei difeept. 17. Aliter Obrech. b. difp. th. 240. & féqq. Aliter
Hot. d. obf:1s. Aliter Don, de pign.c.7.circa fin. Aliter Bal-- , i
duin. depig. c. 12. Adde Connan. 4. com. 13. Mercer. de pign.. d
add.l.22.h.t.n.2.3. Duar, 2: difp. 14. Cuiac. 19.0b1.26.¢ ad Mo~ )
deftinumlib. 7. in exemplis d.l. 22 e

5 Eoiure vtimur, vt qu in prediavrbanaindu&a,illa- 1, guiw i

: it . 3 . Sel hypotki
In cufticis pradijs (in quibus tantum frudus pignori ne- ,:,,,f’,:’f-
S, Q\i ¢tun- srab

o

tafunt, pignori effe credantur, quafi idtacité conuenerit: wxfr @8
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&untur,27.5.2.) contrd obferuatur, tefte Neratioin /. o. /&
4L 4885, p.r. Nifi vt pignorieflent nominatim conuenerit, Solaigi-
tur dominif{cientia
* Non Svreicir,Impp. Dioclet. & Maxim. inlfinonindu-
fa.5.C.h.t. Neratio snlg ffieod. T Quia in obligatione pi-
£HOTIs, mutums contrahentism vequiritur confenfus , & enm in-
.2er contrabentes nuda domini [cientia inducé nemo dixerit. D,
Aadr. Gerhard. exerciz. Inftin. 13. th. 3. Donel. depign.c. 4.
Treutl. part. 2. difp.1.4h. 4. Obrech. b. difp. th. 69. Menoch.re-
med.z. adipifC.poffeff. .33.& [eqq. Heig. §.7. Inft. deatt.n, 10.&
#.Borcholt. s §.7. Balduin. sn traét. de pignor.c.6.

Imo Svericir(r)Imp.Alexandroislcertiinrs.s.ibi:que
woluntate deminorum.C.delocat €8 cond.(2)Marciano su L.s.§.1.
ibi: veluntare domini induci pignusitapoffe.ffoh.tit. T Sedre-
{pondend. indd. ll.veluntasis ac [cientie nomine denatari ex-
preffam connentionem, fins pactuns expreffum. tefte Gerhard. d.
loc. & ibidem allegar, Vid. Aliter Zal, §.7. Inft. de alt. n.6. & 16.
Schuneid. #.25. Neguz. part, z.memb. 4. 4. 145. de pignor. Si-
chard. ad . certi. 5. C. locats, qui nssdam fcientiam [afficere ex-

iftimant. =
zie.111 6. Lege oppignorari prohibentur res litigiof, item
%“: iny vafa & veftes Ecclefiz, fundus dotalis, infirumenta ad agri-
fj;a;b. da-culturam pertinentia &c. 1+ Sed quid de rebus Mino-

ujr'”- #7rum, in demum conduétam illatis? Inhis quog; tacitum
2ol

&l 4 % plgnus

iundt. L. 2. Constirvi NoN Posss, (1)arg. el 1. de pred. ¢ alits reb.
er.prac. minoy. finedec. nonalienl.22.1fin.§ fin.C. de adminift. tutor &'c.

Vbilex alienationem rerum minorum prohibet, t Er-
Joetiam oppignorationem, gue alievationis (pecies est, I, fin. C.de
reb. alients non alienand. (2)ImO, omue pignus, eviam tacitnm,
cx conuentione oritur, l.4. vbi Coftal. de pact.l 4.1.6.1bi: pigno-
7i effe credantur quafi id tacité conneneritff. in quib. canf. pig.
racit. T Atquiminorresfias proprid antheritare, ne guidems
exprefie (nedum tacite) alienare vel obligare porest.l.3.C. dereflit.
sninteg . pro@ §. 1. hatdit.3.5.8.fi papillus.s .7, ff. de reb. corum,

5 qui
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guifub turel. Frgo &c. Et (3) quomods éwspotestprafamere con-
uentionem abeo faltam, quem ita connensre exprcjs’éprobilmii ir
dd. /ll.gl\rienmh.& remed.adipsf. poff.n.66.¢ feqq. D. Arum. difp.
14.th. 8

Imo Poss E, quidamopinantur, (1)arg. L fed f 3. §.pignovi L.
dereb. eor.qua fih turel. |, firiofiss. 46. de obl. & all. (2) Quiare
minorum nufqusm A generali iire racire lypotheca excipiantur.
1 Sed falfam effe hanc eorsum opinionens, exidenter ex [ip. dd.
apparet textib.

7. Studiose, mec inutiliter inueftigatur , aneriam libri

fiudioforum in domum condu&am illati, tacite hypothe~
cx fubiaceant?
Qvop Neco (1)arg Le. ibi: que verifimile ¢St quemqnanm
[pecialirer obligatnrnm non fuiffe, vtputa fuppellexc, étem veftis re-
linquenda et debitori.ff. de pign. & hypath: L.7. §.ff-cod.c.in gene=
caligtde Rilin6. T At tudiofum libros, finc quibus honefte vi-
nerenon pof fmt,ﬁ)eciﬂliter abl{gmymmﬁf{ﬂ? verofimile non est..
Ergo &c. (2) Hinc quog, [udiofirum libri in executionerei in-
dicata capi nequennt, Gl. Alciat. & Dd.inl.nepos.125.de V. S.
(3) Hocpriileginm habent arma werimsg, militia, arg, anth.ba-
bita. C. nefil.pro parre. Adde L.6. L 13.ff-dereindic.l.7.1.8. An-~
thent. Agricultores C.quares pignori obl. poff. Sichard.ad rubr.
C. depign.n.15. Schneid. ad$. item ferniana.n. 43. Inft. de atk.
Dn. Euerh. Speckhan. cent. 2.Claf. t.g: 11.5:10. Andr. Ger-
hard. Exercit. Zuftin. 13. th.4. Zaf. §.7.7.23. 1. de Aétios.
ATFFPIRMANT Baidusdepign. c.12. V Vel conf7.n.7.€5 altj, arge.
1 camtabernas 4. ff-depign.l.z. L.a.ff- de paét. Cuminillis ftu-
dioforumlibrinon excipiantur. Ergo eosfabregula difpofitio-
ne relingnami necefe e5t.

3. Quid de mercibusmercatorum in xdes conduétas il-

latis? Has tacitam hypothecam admittere,
Rz & fatuitnr (1) arg. Lads.la.in quib. canf.pig.tacit. L3405

prin.de pignor. t Quia merces mercatorsm ageneraliregula

fuiffe exceptas nufpiam legitnr, arg. L. proponebarnr 76. ff- de in-

dicizs. Mynf, ad$.7.na6.1nft.de alt. Zafius §.7.17.20.6 21.Inf. dé

acltion..
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rzm potso-
resimprg.

Eme Mave, dixerint aly, arg. Ly.ibi: videndum 52, ne none-

mnia illata vel indutta, [ed eafila, quewslB1 SIN'T, illata
fuerint, pignors fint : Quodmagisest. [fht. T Atmercatores
merces [ias in edes condultasnon eo animo infirunt, ut ibi fint &
maneant, [ed vt diftrabantur & vendantur. Ergo &e. Vid. O-
brech. b. difp. th.78. & 75. Negulant. in tract. de pignor. memb.
4o PAYE. 2. 7153

Inmateria fiueiure pralationishac vulgata obtinet

regula, quod, quiprioreft tempore potior fit iure: inter-

el lypesh- dum tamen pofterior potior eft priori,vtputa mulier in per-

hab.

ed L3

fecutione dotis numerat, nonitem caut eiufu¢ augmen-
ti, L fin. §.1.C.h.2it.l.3. C.dedore cant.nonwumer. + Sedhic

innét.Ao12. fenodus offercherculeus, in cuiusfolitione haéenus mire

C. eod.

varie§slaboratum,& adhucfub.iudice lis eft, virum vxorvi
tacitz hypotheca privilegium illud mewnreafia feu prala-
tionis habeat contra omnes mariti creditores anteriores,
«etiam expreflam hypothecam habentes?

AFFIRMANT hoc, Dn. Ioachim. Mynfing, o. ebf. 61.¢° 4. obf:

23.7.4.5. Idem ad§. altionum. 28.1.12.13.1.de aét.¢" 2. confil.ism,
18.19. t RATIOEFA)iml afiiduisrz.C.hit.vbi notentur
1. can[a impulfina & occafio legis.2.cinfdem generalitas: Imp.e=
nim indiftincte & generaliter loguitnr de omnsbus mariti credite-
ribus, nec diftsngust, wtruimtacitam , an verd expreffam babeant
bypothecam.g. Rationeslegss, giiibus moties Tuftinian. extremans
limam adhibait legibus veteribus disierfimode de prinilegio doris
loquentibus; vipote L.r.b.e.l10.C.eod.L.17.8.ff fponfa.fF-dereb. an-
thor.ind. pofiiden.l.7.S.fi vxor. 6.de donat inter vir. & vxor.livbi
29.C.desnredor, T Deindeinl z0.C.4.iamtit. + -Plenivsin
Lwn. §.1.Coderei vxor. all, vt ita omnium plenifsime iz 4d. 7.
aftiduss.a2. profpiceret mulicribus, earumd;alsiduis quere-
lis & lamentationibus tandem fatisfaceret. (1r)arg. £5.4.
b.t.l.rffb.e.preced.iun®, Now.o7.¢.3.G feq. Non.'109.c. 1.§.fue=
rat.29.vbi Cuiac, L. de AL fin. C.deprinil.dot. vbi Cuiac. in
parar, t Itemarg.lig.§.3. Ver[. qui vno potioreStf. de diner.
tempor. prafeript, (ur) Accedunt przindicia Camerz Im };_c—
L1ai18.




vialis. #id. Mynf. dd.loc. (rv.) 'Cui adde authoritatem Dd.
Cuiac. adl. afidwis. 12. Ant. Guibert. ¢.7. dedotib. P. Vande-
ran. de priuil. creditor. . 4. Vaud. 1.4.21:Robett. 3.\animad.
14, @ g.adnot. Merear. 14, &nonifsime Matth, Berlichium p.
t.conclnfles.8.6. & [tqq. quifingulariter mouetur etiam tex-
tu /. 4.C. In quib.cany.pig-wel byp. tac.consrab. D. Arum. difp. P.
14.th.9.¢ Excercitat, Iufbin. i5. parerg.r. Confer Anton. Fabr. £
Conieltur.at.

NG aT And. Gail, 2. 0bf 25.m10.(Confer eundem 2.0b[. 1. 5. 10,
vbi widetwr ibs contradicere) fecutus Gl.ind. L. afiiduis.12. &
ibi | pingni menfurs Doncl. item Harmt, Hartm. Praft. obf
Cam.tit.27. obf17.1.3. VVeLinpar.n.3.ff.h.z. Schneid. 24 4. §.
fuerat.20.n.57. & feq. Coppen. decif.28.n.29. Rauchbar. p.2.q.
30..4.8 [eq.Matth. Coler.p.s.decifis7.5.6.6 fu2.decif 270, n.1.
& deprocef. cxeont. p.1.c.2.1.219: & p.2.c.3.5.276. Daniel. Mol-
ler.ad C:mﬂit.Aﬂg.E!:fl.p.I.conﬂit.23. #.33. Heig. §.creditor.an.
38: g, adfinem 1. quibamod. e contrab.oblig. Pro-hac opinio-
ne cumulatDd. Betlich.d: loc.n.to.pagm.708. § Mo v E N-=

1 v& (1) arg. c.qui prior.s 4. de Reg. sur. ino.(2) arg. L.vbi.zo.
L30.C.de inr.dot. (5)).2.C. depriﬂi!egioﬁﬁi./.p.C.deim,dat.Vbi
mulier & fifcus paribusambulancpafsibus. { Atfifcusnon
prafertur expreflam hypothecam habentibus. L. . ff.b.1./ofe
C.¢od. Ergo nec mulier., 7id. Berlich.¢» Arum.dd.loc.
To. Quid autem de dote confeflatd , fi fatatiaoppo-
nend exceptionis non numeratx dotis preterlapfa fint?
Hic
D1V ERs v M flatuit P, Frid. Mindan. lib.2.de proce[.s.61.feéF. 4.
ver. 19.p.m.420, Vbiait, confefsionem mariti-etiany juratam
non nocere creditoribus. Adde D. Arum. d. Exercit. Inft.
15.parerg.2.lit.a. Guibert. Conftan.de dot.covlt.n.14. T Mo-
VEN T VR arg. d.l. afiduisazibi : [framen veipfa fucrint parts
maritidara. C.ht. text. & Dd. iz L1, C. de dot. cant.non nnmer.
Mynf. 1. obf 61,58 fin. & 2. Confil. 15.n.20.05 [eqq. Zal.§. fuerat.
L de att. ‘
Ip e wm eflein dote confeffata (puta de qui non aliter conftat;
guam peramavits confefiionem ) aflerit Gail, 2.0bf 81.n. 10. Vb1
T aity

#d ddaz-




ait s dotem etiam confiffatam gandere omnibws priuilegys dorés,
dapfafint tempora opponends exceptionems non numerata dotss, de

guib. in Nos. 100. & in b. fin. & in anth. quod locum. C.de dos.

cant.non numer. Eamg, praindicare marito & omnibus credito~
ribus, § Mo N ET VR arg.d.Lfin. & ibid; Auth. quod locuns,
Conf. eundew Gail. 1. 0b[0120. 1 Et hacfententia magis com-
muniselt & inpraxirecepta.  Quida.in punloinrs bicffas

tnendum, amicadabit collatio.

Quid i debiror res fuas duobus pignorauerit credi-

toribus, priorigeneraliter; polteriori quadam praedia fpe-~
cialiter. 1 In his preedijs vter creditor infolutione pre-
ferendus?

it

PR1oREM prafive Papiniunus inl. quigeneraliter.2,fib.t, & Imp..
inl. fi generaliter.6.C.cod.
P-o s.T ER10OR EM priori praferre videntur Impp. Senerns & An-
tonin.indi quamun. 2. C.depignor. T Pro conciliatione vid,.
bic sres cafus diffingnentem Pac. 5. &ye), 38. 1. Adde Cuiac.
u.0bf 32,

Mutuans pecuniam ad refeétionem vel conferua--

tionem adificij,vi tacitz hypotheca, fiue authoritate legis,.

#rprac, i illo zdificio refecto conferuatoué, iusmwmmpafias ha-

bet,ita vtlicettempore pofterior fit, alijs tamen creditori-

bustempore anterioribusin hypotheca illius domusmeri-

to preferatur, quicquid etiam alijcontradicant. 1 Sed:

- nunquid idem in mutuante ad refe@ionem nauis vel rei:
fimilis2?

Ita Esx,fecundum communiorem Dd. [ententiam , qua nititu:
(1) textw Linterdum.s.ibis wputi fiin rew iftam conferuan-
dam impen[ium eil, quod fequens oredidit, veluti finanis fuir obli-
gara & ad armandam eam rem, velreficiendam ego credidero, ff.

b.t. (2) atg. Noz.97.¢.3. ver[: quefitum st Zgituy. Myaf, 1. obf;
60. Gail, 2, obfi12.1.4. Treutl. p.2. D.2 4. th.vlt. per text. ibid..
alleg. D. Arum. difp. P.14.th.7. Berlich; posconclufpratt. 46m.

#243.Lal inl.crediror, 25.n.5 - ficert.pets

Noxs
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Non Es, vepleriqs magninominis virl exiftimant, (1) arg.
L1.fF. inquib. canf. pign. velbyp. (2) Quia nowcadem bic [ubfitratio, qua

énréfeitione adinnmsest, illanim. ne ruinss d(ﬁrmemr’-ct‘nimtk aﬁe&'m, I

2. C,deedif prinatl.2.§.17.n¢ quidin locopﬂb[.‘l.7.ﬂ'.de off- prafidl.zo.§.

10, de oper. nons. nunts (3) Imo deficientetextn non frcile inris fingmlarss
admistitur extenfio. (4) Accedit authoritas Dd.Conan. 4. Com.17.
Don. depign. c.4. & adl.7.C.h.tit. Treutl. fibicontrarius p.2. D.1.th,

4 litoe.
13 Nec inter omnes conftar, anis, quipecuniammu- ... oz
tuauit ad agrum, domum, vel quamcund; aliam rem emen- 47Gcods
dam, ius habeat prelationisinre ex pecunia fud emptd, ita
vt etiam creditoribus anterioribuspraferatur; etiamfi fpe-
cialiter vel generaliter fibi in ifta re empta hypothecam
non conftituerit?
NEG AND vV M hoc (1) proptertextum|.licet.7.1bi: tamen enm,
cuins pectunia predinm comparatum probatur,quodei pignori effe
[pecialiter obligarnm fatim conuerit,omnibus anteferri inris an-
‘Foritate declaratur, C. qui pot. inpign. hab. Vbi Sichard. #.8.6"
Dd. vulgo. (2) perl. quamnis.az. b fin. inn&. anth.quod-obtinet.
C. de pign. l.;.§.pl;m2’. 17. de tribur. all. textus elt -'cxpvre{fusin
No#. 136.c.3-Nowiftime Berlich. p-1.concl.46.m.50.
ArrirmanND v M id putantalij, (1)arg. Ly.b.z & L1.dn quib.
canf: pig.tac.cum Glofl.én anth. gso iure. C.h.t. vbiBald. fibi
contrarius. 7. 1. circa medinm. lafon,ad l. creditor 75,115 [Wb
fin. ver(: imo plusmutnans.ff.de reb.ored,

14.  Circa diftraétionem pignorum & hypothecarum 77
illud potiffimum controuertitur, i nullum de diftrahendo 2:“‘1"_{',. &
pignore patum interuenerit, an tum nihilomiuvs poftle- .59'1_,);:5,.'
gitimam denunciationem fiueinterpellationem, biennium
infuper espetare creditor teneatur, antcquam pignus 444758
vendere poffic? izt;d‘ -
NonN TENETYV Rt immuit VIp.dn Lfi conuenit. 4.ve
now conuencyis. ibisboc tamen iuve wtimar, vt liceat diffraber:
swode ron conuenit ne liceat, & lezi: nifiter fsrit denwnciatiiv
2
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W foluar & ceffaneriv. ff. de pign. a8, (2) per L7l 0.0.14.C. b.r.
quziuranonefle immurata putatDonel.de pign.c.10.¢ adl,
#.C.h.t. Bronch. 1. &), 98.D. Arum, exerciz. luftinaz.ith.zo.
Treutl. p. 2. D.a. th.s.lit.e.

Iumo Tewzrvr,fecundum magis.communem, (1) arg.l.fin,

$.1.ibi: vendere &' §. feq. C. deinr. domin. impetr. per quam,
inra prediGa immutata effe vulgd putant, quos fequumtur
Schneid. & Interpp.ad§.contra antemd.n.2dnft, quib.alien, li-
cet. VVelinparffhitng. Neguzan. de pignip.c.memb. 1. 5. 4.
Cuiac. ad tit. de prafes ipr.caz. Andr. Gerhard. Exereir. fuftin,
bt Idg;excontextn & ferie Refcriptilmp. & ra-
Yione huinsinris, qua e$tin d.S.contra antem.y, ¥ Sed male fe-
cxndngs opinionem Donel.d.loc. quem fequitur D. Arum. Ex-
excit. 12.th.20. COm d.L.fin. C. deinr. dom. impetr.non agat de
pignoris diftra&ione, fed dominij impetratione: Nec in
cacqutfiimum illud ins vetus nominatim corveltum inneniatur:
Duareigitur flave probibetur 21, fancimms. 7. C.de reftam. Quic-
§tid enim lege poﬂeriori [pecialiter non et exprefflum, idveterums
couflitutionnmg, regulis merits relitum inrelligitur. L. pracipi-
2i0t4.32.8 fin.C.de appellat.. € Antequam creditori, pignus
diftrahere liceat ,, vulgd prater biennium: femper trinam
requirunt interpellarionem,, propterd.i.ficonncnit.g. in fin,
shi: wifi el ter fuerit dc;mncz‘at;zm.f.'b.r. T Sedsum exillo texra
@ fimilibus regula conftitui pofiit, non immerite quis dubitauersr,
propter/ ;. So1.de legar.2, .

Tie. VI 15. Pignoris nexus varijs diffoluitur modis,inter quos
Luib.mod. eriam et remiffio pignoristot. tit. C. de remiflion. pign.
i;ﬁ:;,,‘f}:,_ i Quiddeillocafu: Creditordebitum principale fuo re-
aowr- - mifit debitori, fed inutiliter: nunquid hic pignusliberatur2
et R\ QY AQY AM, sefte Imp. Gordiano inl. debitum. 5. C. de re.
f;’é:‘;& mifl. pign. vbiremigione debits principalis non obftante pignores

windicatiodatar-creditors. + Conf. L11.C. 4d SC. Velleils. ff.
guain frand, cred,
Imo Liserarizpignus, colligipoffe viderur ex 1.1.%. Lih.2.
t Sed guomodo inurilis debir remifSio wtilem poterit parcre pi=
groris remifionemn? Vid.lfluitur.g.cod.r.

I6,.Pﬂ_‘?»
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s6. - Padtocontrario pignusfion ipfo iure; fed per oppo-
fitam exceptionem :

T oL11, probant Dd. (i)petd foluitnr.sf-b.t. (2) pet l.2.ibi:
3‘ exceptione eam remoncbis, C.de remiff.pign. (3) pecd.fitibide-
’ ; cem. 17.8. 2.ff.de pall. & ibi Cuiac. . .
‘ Nonx TorLrI per e.vbeptienem,ﬁd ipfo inre, afferit Donel. in I
23. C.depign. T ‘arg, L nibil tam naturale.35.de R. L.1.§o.de [olnt.
; f §.item per avceptioncm. I.quib.'.mod.tol.obl.

EX LIB. XXI DIGESI

ad b, sihiss,

|

[ 7. AEdilicium edicdiumeftiushonorariumsper quodob 7z

{ rei traditz vitium redhibitio fit, vel quanti minoris fupple-é’;g‘fgf
‘ mentum. Vndeduz oriuntur actiones| redhibitoria& 2- g bir

|

{

ftimatoria, Vtraq; ad heredesefttranfitoria. Deco 5 guanti
d mIner e

, hic potiffimum controuertitur, num EdiG@umhocetiama

! locationes pertineat?

NonN PERTINERE#it exprefe V1p. iz L fciendum. 63.1bi: ad
wenditiannes filas hoc Editum pertinere.ff. b.t. Idem invuit in /,
Jeiendum.19.§. deinde.s fFhie. T Qui fic? ind.l. 63. duplex afsi-

waturratio: (1) Thm,quod zdilium nungquam fueritiu-

! rifdictio. V.LivLig.lfdeinrifd. (2) Tum, quod non fimili-

ff‘ ter locationes & venditiones fiant. Vid. D.Aram. difp. 14.

th.4. (3) ImO (adde) conductor inlecatione ex condulto experi-
vipotest, vt fic nan opus fuerit ¢i alid fuccurri actione, 113.5.0.ff.
de damn. ineit.

Tmo PERTINERE,videtur ftatuere idem Vlp.izd.l. 63..
ibi: cur autem. de locationibin nibil edicatny, miram videba-
turere. 't Exquibmsverbiscolligit Cuiac.12. obf. 38. Vipian.
in contraria fuifleopinione, necprobares fed tantum veferre #llas
vationes ibiden: fubieClas.. §° Mouetar (1) arg. 1. bac conftit,
23: C. de locar. & condnt?. (2) Adde arg.l.11.§. 3. de alt.empe.
(3) Quia locatio & emprio yfdem conftent regulis. I, 2.delocat..
% Conf. Hotom. ¢.0bfii7.

T 3 18, Euis-
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18, Ewicto eft rei noftre ; quam aduerfarius legitimo
T - tirnlo acquifierar, per iudicem recuperatio, definitore
g;’jf;z VVefenbecio. Et quamuis deeavenditor ex natura.con.
#pui. “tractus teneatur; tamen plerumg; per ftipulationem caueri
hoc nomine folebat; idg; dupliciter, vel promifsione {im-
ple, vel duplz. '+ Dubitatur hic, an euictio ex parte
agentis it fauorabilis, ex parte Rei odiofa?
AFFIRMAT & confirmar hocipfum Cafp. Caballin. i prefar.
tratl. decnill, n. 10. Treutl, p. 2, D, 2.th g Jit.a, T Contra
Cak.adl. cum emptor.48.ff.ad . Falcid,
19. Promiflionem dotis non videri lucrativam caufam
effe refpondert Tulianus inl, 19. de O, & A. Quidfires em-
ptad patre in dotem filiz data, evincarur 4 filid, aut eius ma-
217, - rito? Deeuitione in venditorem ree agitur.  + Cu-
iusoccafione quaritur, virum dos profedtitia fit patris &
filix, velverd filiz tantum»
PosTER1vsadferit Paul, iz 1. Ji pater.71.ibi: wor enim ficar
mulicris dos estyita parris {effe dics potest. ff. bt 1S finde collaz,
dotd.y.ff.de Collat. bonor. T 7id. Pac. Erewy). 37
PRr1vs colligi poflevideturex reves Flp.inl.2.§1.1bi: & desab
¢o (patrefc.) profeida fit, ipfins & filia dos est s, idem ait Paul,
iul. non folam.3.1bi; gue (dosfc.) commennis et patris & flie e,
I folut. matrim. t  Conciliationem fume ex L. pen.C. deiur.
dot. vbi Dd,
mir. 218 30, Circahanc exceptionem rei vendita, illud occur-
resend titdubium; An is quirem meam mandatu meo vendidi,
vei%end, | 5
egrad.  fidemde precio habere poffit¢
#d (152, Po TEST, #f ¢i mandatum Jit & Domins, ne res traderettiy, an-
sequam pretium foluatwr , (1) tefte Vipiano iz l.1.§.2. b. z.
(2) Eodem Vip. /, cnicung, 4.8.stem fiinftitor. 15, de Inftit, alt.
Vtrobiq; Petr. Coftal. s futs aduerfarys.
No~ Poresr, atteftante eodems Vip. inl. 4 Dine Piouts.§.fipost
#ddiCtum.c.ibi: opertet enims res captaspignori & diftrattas pre-
Jentepecnnindiftrahi : nen fic W post tempus pecania folnatur
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fodereindie. Diftinguit cum Ia. dé Ares. Br.inl.1.n. sife
de off.procur.Cefinter procuratorem generalem fine vninerfalens,
@ fingularem, vt illesnon werd hiz, poffit rem tradere habita fide de
previo.  Quam diftinttionem tamenreycit Coftal.d.loc,

€X LIB. XXII DIGEST.

b et ¥t
Hucus§; contradunm & nominatorum & innomi» De ¥/ar-&
patorumvidimus naturam; fequunturillorum accefliones, f:ﬁﬁ"@?
qu praterrem principalem exignuntur, veluti vfira, in- mubu sc-
tere;ﬂ-&pwmcontraﬁuiadic&a. + 7fura eftacceflio fortis,‘c’jgﬁ:;’r'ﬁ:
quamlicité creditor exigit a debitore propter vium pecu-

21,

niz. T Deberi viuras ex mora. in-bonafidei itdicijs , «d £ mera.
conftavinter omnes: Deftrictisautem fudicijs ardua con-¥ 50
certatio eft, num in ijsvfure debeantnr ad minimumatem-
porelitis conteftata >
N.o~ DEssri,pifiexftipulatu, in:punto iuris verius efts
vt innuir(1):Marcianus in L.mora.32.§.én bonefides2.h.t. (2) A~
fricanusin [, Titiug. 24. ibi;rc[ﬁandit,,pemnic quidem credite
vfuras, nifiin fLipulationem deduGhasnen deberi &e. ff. deprefer s
werb. idem in I centum Capua.8.deco,quod cert. loc. (3) Impp.
Senerus & Anton. iz L.quamuis.3.ibi:citravin culum [tipnlatio-:
wis petiison poffint &c. C. hit. (4)Imp. Ant. Pius inl1.C. hiites
+. Deonel. de Vfur.c.3. Duar.c.2. D. Arum. difp.14:2h.6.
Imo DEsER1 easplurimiopinantur, (1) per Llite conteflata.
35.ffb.¢. quo textumouetur Coraf. 2. mifcel. 7. Sed fruftra:
wia d. textus accipiendimest deillocafs, wbi ante litis contefta=
tionem vfiire promiffe funt's tunc enim lite conteffata eas deberi
non definere, refpondet Paul.in d.Lss. (2) pet 1.4.Lpignoribus.22.
C.h.t. T Riexlys.§.2.défolutvbi dicitur, quafdam vfpras ex fti-
pulatione; quafdam ex patto wathraliter déberi: cnins effeétos est,
Wt eaperretentionem pignorss retineri & [eruavipofiint, modo in;
wfisras pignms acceptum [it, V. D, Arum. d.th.16. 1 Conf. Borch.
k.c.3, Cuiac. 11 0bf; 37. Hotom. #.4.37. Arum.intr.de mora.
ae
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atd de 520

d. /. 32,
L9,

22,

Ad conftituendum debitorem in mora vnicamin.

terpellationem

23.

S v PPICER E veriuselt; (1)arg kmoraz 2 pr s, (2)atg.lfiex

degari vanfa. 23. |, g#iRome122.§. 5. deV: O. L.13.5.1. de op. nou,
nunt. |, 77tiﬂ.6’7-§.1~. deleg.2.l 3. quod vi ant clam. Hi textus o-
mnes fingularinumerq vtuntur; cimfemel certioratus de-
bitor, amplius non fit certiorandus, arg.l.i.infin!ff.de adt,
empt.c.cumqui.de R, 1. in6. . T QuamvtCom. fequuntur
Br. & Dd. add. 1. qui Rema122,§.3. Theaur. decif 212, Me-
noch.de 4. 7. Q. cafi 220.n. 26. & [eqq.Cuiac. . ad Afr.explic.
L27.b.t Vaud.1. g-41 Dn, Gcr:d.de-cantr.ﬂipul. ¢. 115,66, D,
Arum. d,dzﬁy.u.rb.w. plures allegar 'Treutl.p.z.dzﬁ.;.

Non~ 'Sverresr's, fatuunt alijs moti potiffimum. (1) texte

d.l.mora.32.5.1.ibi: omsiffa effer repetendi debits inftantianon pro-
tinus per debivorem morafuita intelligitur ff-h.. € R. D.Arum.,
d. loc. Vocem fufficit accipi non negare; fed affirmate. (2)
arg.d. l.qui Roma.122.§.3.1bi : Japins teftarboonuenerit e ff-de
¥.0.(3) atg. L. Emilius,33.ibi: venditor dennncrationibus s~
torsbus fape datis ¢ c.de minor. & R.adduos text. pofterio-
res Don. in traét. demora.c.4.i% fin. magis fa&ti efle, quim
iuris&e. t ‘Sicgeminam interpellationem. vequirunt, Ferrer,
intr.demora. n, 21. Coral. 2. mifeel. 6. Coftal. add, I, mora. 32,

#.17. quibus refpondet Menoch, d. loc. + Aliter Lud. Cha-
rond.z verifimili )

Quid autem fi in diem contrada fi obligatio folu-

tionis? Hic diesinterpellat pro homine, & fic folo dici lap-
fu,absq;alia interpellatione mora
Commrrrir yr ()atg.dobsr. (2)perl, magnam.i2.ibi: fed

etiam.citya vllam admonitianemcre, C. de contrab. & commit,
fipul (3)arg. 1, quotiensso.l. idem. 0. ff. de 7. O. quibus pro-
atur diem pro homineinterpellare. Duar. Cuiac.l. ad diems.
77.de7..0. Treutli.3.7.c. Coftal. addloh.t. D. Arum. d. 1.
th.ig. Confer Robert, 2 fentaz.8,Oclten. de moraic.2.1.30.0°

%e3q. Forcat.n.». :
* CommrrTiTvR mora etiam hoc cafis, fine interpella-
tione
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wione hominis, vt plerig, exiftimant (1) arg. d. 1. mova. 32.%. ».
(2) arg. L fpupillus.127.10i: nulla enim sntelligitnr morasbi fiers,
vbinnllapetitio eSt.[f.de.0.(3)arg L. 26.de cond. infl.(2)1. cnqui
Kalendis. 41.8.1.ibizex quo apparet,dies adie&z'an?prareaeﬁ, non
pro fipslatore., ff. de V. O. wuné. L.6.C. de ll. Ferret, de mora. n.
- z22.D0n.6.3.8 in L.o.de V,0.6 in Lpen.[f.de eosquod certidse.
24
aniuramentum fine interpellatione debitorem conftiruat
inmora?
NEGATVR KOG (1) arg. c.intercarcra. 22. . 4. (2) Quiafhos
cafn debitor conftitneretur in mora, idfieret ant virtute contra-
s, antinramenti. T Atnonillo: mora enim non fit fine ad-
monitione. d.d.mornz2.h.t. Ergonec iuramento quiaideasre-
cipit qualitates & conditiones, quas habet ipfe contrattus.Cacher.
decif. 49.8.4. Hippol. de Marfil. fing. 463.7.2.Lud. Rom fing,
449.69°ibid. in addit,
AFFIRMANT pleriq; (1) arg. o debitores.6. de inveiur. Quia iz~
ramentum vim habeat litis conteftationis? t At lite conteftara
debitor conflitnitur in morals.h.r. Ergo & inramento. T Fran-
cif.Cremen{.fingul.1z;.Menoch.de 4.2.Q.caf 220.7.21.quem
fequitur Ludou. Gilhauf, i» arb. ind, c. o, pe. 1. de probat. §.
324.7. 2.
25. An longitemporis praftatio ficcaula viurarum, h.e.
fi quis aliquandiu vfuras praftierit, num propterea etiam
infuturum eas foluere teneatur?
Non~ TENETVR,argtficertisannis, 28. C.de pact. Tul. Pac.s.
eve]. 42. !
Imo TENETYV Rsarglcumdeinvemverfo6ffh.s. Vid. Pac, d.
loc. & Valq. 2. ill. contr. s6.1.15. 8 feq.

26. De frucibus, d bone fidei poffeflore perceptis, ., s, 74

necdum confumptis, fed adhuc extantibus , ingens eft con-
trouer(ia, num eos vero domino fuperuenienti,rem¢; fuam
vindicanti,reftituere teneatur bonz fidei poffeflor;vel an is
folaperceptione fibiabfoluté & irreuocabiliter frucus ex-
tantes acquirat?

Y Pri-

arl6hr,

Intrivio quog; hic conﬁﬁuntlnterpp & ambigunt,«d 4.4
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PR 1V snonobfenreinnnit (i) Panlus, inl.4.§. post litem antem con-

teftatam.2.1bi: aut enim bonafide percepit (foil. frnélus) & lucra-
7i enm oportet, ficos confumpfir & o ff finiumregund. (2) Et hanc
conditionem (/i eos confumpferir) exprimit idem Paulus s
Lg.Slanaoningm.19.ibi: idem in agnis, fi confnmptifint.ff. de v-
ﬁtrp @‘vﬁwap () Afticanusinl. quafitum. go.in fini (4) Iuftin,
in §. fqm«f a non damino. 36, I..de R. D. (5) Imp. Dioclet. &
Maxim. {nl22. C.deR. 7. 1t Ethanc fententiamample-
&untur Dd. mages communirer. Pinel.adl. 2.p.2.c.4. C. dere-
Seind. vendit. Menoch.remed.is5.recup. poffeff. q. 40.n.5 42, Co-=
var. 1. var., refol. 3.0.16. verf< bis fane. Dn. Vult.n. difcepr. vit.
Anton. Fab.4.conicét.17.Cifner ad l. 4.de vfucap..

Poster1vs mordicusdetendit Donel. 4.comz 26: T Mo=

vetur (1) textul. quifeit. 25.§a.ff b, . iun&. L id quod noftrum
eft. i, de R. 1. (2) Deindeind.l.7s5. .2 bone fidei poffeffor, &
werorei domino dquiparatur, & ipfi fructuarioprefertur, 1 At-
qui. domini pradioram, vt & frultuary fruttus pleno inre & ir-
renocabiliter, tam extant &, grans conﬂmpro;ﬁo.rﬁzci/mt. 1 Er-
g0.& bane ﬁdeipoﬂ"/]‘ar & per confequens nec vindicars poffunt
extantes-a vero.demino. (3) Mirum in modum Donel: feia-
&at & triumphatur in Linpecnndum, 28, [Fibh. t.vbi. Gains re-
[pender, fruéls xJﬂMzm promtpercepti fsnt PLENO IVRE ad bo-
nafidei poffefforem & fruttuarinm pertinere. 1. Ergo bonafi-
dez pojfﬁrc’tmm frutus extantes percipicndo fios facit irremoca-
biliter.” &) -Sed antecedens irainrellicendum eft, vt bonafidet
poffefforss frustms fint plenoiure , (6ils refpestn vficapionis, non
confimptionis, b. e. bonafides poffefflor frultus fola-perceptione ita
[uos frcit, wt non opus habeat eos vﬁ}cﬂpere,ﬁdmﬂﬁmnf Vide
Anton. Matth, iz not. ad §. 36. 1. de R, D. & ibid. Interpp..
Cowz.

Dixi bonzfidei poffeflorem fructus fuos facere.

Quid autem; fi quis ab initio fundumalienum bond

fide emerit; acceperitq; dvenditore, & deinde ante perce-
prionem fructunm refcineric, eum aleerius effee Hicple-
rique: huinfmodi facuunt antinomiam feu difficultatem,
s




quee conciliari haut poflit. ~ Sed hunc quog; vt bonz fidei
pofleflorem fructus perceptione fuos

Fa ceR 5 refponditlulianus iz L qui feit, 25. §. 2.fF. h.r. Quia
emptor propter initinm, fiuequnod bonam fidem ab initio habuerit,
bone fidei poffe[Jor intelligenduns fit, donec enibins fuerit fundus, a-
lianeresempta, biff fhmefein crfauffees Suremit Recje wicder
abgeforodyen wirde. T Iam antem quod ad fractus percipien-
dos attinet, bic eniltus fiundus non est. Ergo a@re. Vid. Duar. ad tit.
de nant. faenor.c.5. rirmﬁiz.pag.m.m o5. Pac,s. c",ycw7.44.

N o~ FacrerE emptorem fru@us fuos , velle creditur
(1) Vip.in L.23.§.1.f.de acq. vev.dom.(2) Afric. inl.quafitnm. 10,
ffdeacq.rer.dom. (3) Paul.ix Lbona fideiemptor. £8.5.1.1bi: fico
tempore Gc.ff.de acq.rer. dom. § Ex bifcevextibus aperto conftare
aiunt , [uperuenientem aliens vei [cientiam, quo ad frultusmale
fidei poffefforem frcere. Vid. Cuiac. ad Afric.in explic.d..40. A.
Fab. 4. coniect, 17. Herm.Vult.z. difcept. vit.

28.  Induftriales fruuslucrari bonx fidei pofleflorem wdi4sh.e.
nullus dubito. Sed numquididem in fru@ibus naturali. ##r@ 4 4s.
bus? Hzc quaftio proprer textuum divifimode loquen- s gl
tium pugnantiam apparentem, cimerijs tenebrisatriorred-
dita eft, & plerumqsin eaexplicandacoecus coeco dux.
I b mdenaturalibusputo adferere (1) Paulum, iz L bone fides
emptor.48.ff- de acq.ver. dom. vbiparticula vninerfalis OmNEs,
dngludit erigm frasclus naturales, vt poma, fesam, & fimiles , gui
non tam fatte hominis, quam naturaproueninnt, + Licetple-
rig, exiftiment vocems QMNCS #ox sucludere frultus natnrales,
[edindultriales, eos nim. qui abalio, quam abane fidei poffeffore
fati ; Commitsi ergo Elenchum [ecundum quid ad dictum fim-
plicirer. v Sederroneam effe banc snterp.ipfe textus faris e
uincit, & ratioibidem [ubiecta. (2) Cum Paul. conuenit Iu-
lian, in d.l-qui fGit 25 inpr.ibi - Quia omuis frutlus non iuve fe-
mints, fed inre [oli pereipitnr, €& §.1. ibi: Quoniam inpercipien-
dis fruttibus magiscorporis ius,ex quapercipiuntur quamfemi-
inis 50X (10 0VinnNtAr, adfpicitur e ffoh.r. Vid, D. Arum.
difpigharadl frutim, 35 deR. V. (3) Maxim¢ cum bonafi-
V 2 des
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despofsidenti tantom przfiet, quantum veritas. b. &, do-
minium. L bona fidesiz.de R 1.t Atdowminium preffat dowwi-
noindiftinite omnes frultus , d.l.25.§.1. h.t. Erge Ge. (4) Adde
arg. l.pen. . de Vfufr. legar, iun&. Lf esms findi. 78 - deR. 7,
T Conf. Vultei. r.difcept.c.vlt. A, Fab. 4. Com.17. ¢ Interpp.
com. ad§. 36, Inflde R. D.Pac.s. &yay]. 45. Fachin.. contren,

37. Quitamen in explicandissextibus, car;tmg;, coiciliatione g--

RN WO CONYENINE,

Diversvm defrudtibus naturalibus()refpondiffePomponinny

vulgd creditur, in L. fuitus. 45 hut.ibi: N fi powsis decerpfivit,
velex [ylua caditynon fis einsficutinec cninsliber bf-poffefferss:fub-
ijcitur ibidé ratio: Quinnon ex facto eius is fruit.naftitnr. 1 Qua
ratio cdm generalss fit,dicendnm videt ur, nullum bonaﬁdcipoﬁcf;
Jorem frutiu: nararales lucrari.(2) Pompon. cor fintive vide-
tur Iuftin, 7 4.§.36. ibi: pro caltura s cura. L.de R. D. t Et
hanc fententiam precer alios defendis eriam Ant, Matth. in
not.ad d.§5.36. T Pariasconciliationes vid. apud Dd. Aliter
emim eos conciltare adwititur Gouean. 2. 7ar: left. 5. Aliter Pi-
nel.post Charond. 7. mu%aviy. 7. Aliter Dr. Paltei. Aliter No-
#iffime A.Fab. dd.loc. Aliter Angel. de Peruf-¢& Cuiac. 4 Re-
Gius nos dixerimms ind. 1, 45. Pomponinm logus in [peciali cafir,
vbiideo vxor velmaritus, narurale fruflusexre donati [#osnon
Jacit,quiacx ignorantia inris pefiider,contra Lf.[ponfus.s.biconcefs
Ja.8.F.de donat inter vir, & vaor,

iaalie Fornvs Navrrevmfiuemari-imumeft, viura
e ) 3 é . AR e .
fan, fortis fiue pecunix traie&itiz, qua trans mare periculocre-

ditorisvehitur: Erex nudo etiam pado debetur, etiamfi
#dls§s. modumlegitime viure excedat. + Quis autem verus fit
Gishs. {enfuslg.§.0.4.2.8& num verba illa: zon vlrra duplum, rollen-
dafint, Interpp. {ufpenfos habet animos?

RETINET eacom. Dd. fehola, Cuiac.s. obfe 38. Vult. in 7, Rosg.

n.98. Duar. 2.difp. 3. VVel. hunz.infin. Trentl. 2.3.2.c, Confer-
Panlum.2.fent.14.

Torrit ea, tanguam adulterina ex cerebro Triboniani., vel alins

latina lingaa non minus imperiti prograra (1))Fr.Hotom.s5.0b(17..
whi
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wbi Papinianifententiam iz d..1.§.0:h.2. exprimit; quafi ita:
fummatim {cripfifiet: Pos? dié periculi fine poena pro operss fepa-
watim, fjue vfira [eparatim fine viragq, coninnltis ffipuletnr, finis
centefimavfire ffrnandmeit.Quemlegitimum viurarum mo-
dum fuifle probat, per .5.C.de reb. ored.$Conf. Briffon. z.fé-
left.1. A Aug.1. emend. 9. 9] Intricatz & admodum obfcurz /.
sib.t. (cyietiam Interpp. plerig,violentas adhibent manus) expli~
cationem vide diuerfimode apud Sichardum ad r#br. C. h.
titanz. Vulteid.c.44.1.94. Don. de vfur.c.2.pag.34. Aliter Cu-
iac. 9. 0bf: 28, Hotom. lib.1. obf. fibi comtrarium.s. obf 12. vbi
negationem in pr. tranfponit. Treutl. dith.2.lir.d, valde probabi-
< Lirer D. Arum.difp. 14.th. 21,
30. Sequitur jam poftremoloco de contrauum pro- zir.zrr:
bationibus, in quibus pracipuaiudicij pars verfatur. Eft au- D¢ prebar
tem probatio folennisaétus, quo rei dubix per ca, qua cer-/,,,ﬁ;f
tafunt, fidem facimus. Vel definiripoteft, quod fitinten-
tioris dubiz per argumenta oftenfio: Et diftinguitur d
Dd. in artificialem & inartificialem: Item in plenam & fe- 4dZubise
miplenam: licethzc diuifio authoritate magis,, 4c ratione e
fuftineatur. T Ad&ori femiplenc probanti iuramenturm ced.
{uppletorium deferri pofle
VER1SS 1MV M eS, atreftantibus Dd. com. Toan. Sichard. ad L.3.
nar12.Cdereb. cred. arg.iftins textus. 1 Sienimiuramen-
tum neceffarium propterinopiam probationum. (vt estin:
teftimonio vnius teflis. L. 12.de reftib. ) a iudice re&é defertury
vtiq; etiamdeferri poterit iuramentum {uppletorium, 7.
D. Arum.d. djfp. 14.th.23. .
Farsissimvuy hoceffenobisperfuadere conatur Duar.2
difp.33, & Donel. deinreinr.c.uin.4. (1) Quia aflore legitime,.
b.e. p!mi’ nen probante, reus.abfolunitur, 1.4.C. edend. fivero pro-
bet, condemnabitnr, necvlla opus eris inramento, arg. L9.C.de O.
& A, (2) Tmd pariaeffe ainnt, non probare & imperfecte proba-
re,arg. L. 6. qui [atisdar. cog. lex enim exigit probationens iuftans:
& legitimam,qué intentio agentss plene:probars pofiit.Lquingenta..
12, k..l fin.Ceod. t Vid. hicSich.d.loc. ¢
¥ 3 © 3uNe~
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.. 4t Neceffitatem probandi in criminalibus femper ac-
Adlaz eufatori;non Reo negantiiniungendam
E's s £y conftar (1) ex referipto Impp, Gratian. & Valentin, iz /.
Jeiant cunlli.z5. vir. Cohir, (2) Quia allore non probante , qui
connenitur, etfinthilipfe praftar,obtinebit, Imp. anton. in l. qui
accnfare. C.deedend. (3) Quiaper reram naturam factum ne-
gantis probatio nulla ¢St vt refcribunt Impp.Dioclet. & Maxim.
il ablor 23. C. h. ¢. vbi Sichard, & adrubr. eod. (4) Quia qud
mains Reointenditur periculnm , eo magtsei confilendnm, l.1.§.
Jed fiquis.s. . de Carb. edicto.
Imo Essrquandod; Reo necefsitatem probandi a iudice
indicendam, probari pofle videtur, (7) exreferipro. Impp,
Valent.& Valenf. inl. fellaciter3.in fin. C./deabolit. (2) Imp.,
Conftant.iz Lvbi falfi crimen 22.ibi: nec accufatori tantum &e.
C.adl. Cornel. defzl. t Ad wiramg, rextumrefh, Do-Arum,
d. difp.14.th.22. & Aninl.arbiter.28. b.t.postilla Graca verba:
& TAGLTE 5 ParticulanON fit expungenda,vel tranfponcnda, vel
geminanda vt verns [enfus eliciatnr ,.¥id. Ioan, Robert. r.re-
ceptaipriscin. leltionts eap. 22.p. . 8 2.
32. Confeffionem aparteaduersd in iudicio non acce-
ptitam, confitentihaut nocere
INDISTINCTE adferit D, Andr.Gail.1.0b/ 55.#.5.(1) Forte
.arg.d. wnic.C.decosfef. (2)arg. L. qualirer.23.C.denon num. pec.
(3) . per tuas. 10.de probar. (4) nititur.anthorstate Baldiin i, fuus,
i8] 3.#.2.C.devgpud.hered. Hippol.in Lde V09404, 47, #.148.de re
Ll indic. Salicet.snd.lvn. T ConferLis.§.fin.adl. Aquil.
D1sTING V VNI (& meoindicioprobabilins, Mynl. 4. 0b(51.&
P, Frid. Mindan. 2. de proceff. c. 66. f¢it. 2. pag. m. 466. Inter
coufefsionem obligatoriam & liberatoriam, wtinilla, non
veroin hac, progedat Gaglly doltrina, (1) arg. l.tale pattum. 40.
depack. L poftqramliti 4. C. eod.
Inftramentum nobis eft {eriptura, iydici fidem rei,

Tit. IV, 33

De fide 1s- QU@ inillacontinetur , faciens. ERq; velpablicum vel pri-
£rum & yqrym.  1llud, authoritate publica; Hoc, fine ga confici-
tur. 1 Hic faltemde colibetinquirere, an confuetudi-
nevel

amiff.eor.
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ne vel fatuto introduci poffit 5, vt libris fiue rationibus
mercatorum, tanquam publicisinfteumentis, fimpliciter &
plené credature

NE G at hocnonfineratione Bald. i L va. C.deconft Rol.&
Valle. conf: 92.n.7: (confer Mynf. s.0bf79. & ade. 2.5.22.23. de
probat.y 11 1dd;(v) arg.l. exemplo peniciofsmsest. 7.C. de pro=
bar. (2) Quiafibi ipf reftimoninm dicerent mercarorés: quostr
merifine mendacio & perinrio effe nonpoffes Imo hominem mer=
catoremvix-aut wunguam Deo poffe placere , ex-loan. Chryfoft:
[eribit (licet aliquants liberins, quam par-est) Pontifex;in é..

cijciens. 11 dift. 58.

AFrirMaTid O [peciost confirmat And. Gail. 2. obf. 20.5. 6.
eoncurrensibus qualitatib. ab ipfo ibidem enumevatis. t Con-
fer Menoch. 2. A. 1. Qcoaf-91.m.19.& [e4q. & Sichard. adl.3.

#. 42.C.deveb. cred.
Tefiimoniorumyius freq

his pracipué exigendus, quorum fides non vacillat, te :

Vnde maltisteftimoninminterdicitur., 44 £7. bt

Arcadioénlir.b.z.

+ Patronosfiueaduocatosin causd; cuipatroc
titerunt , teftimonium dicere non poffe

uens acneceffariuseft; &ab 7nr

De tefts-
fte bas

inium pre- G“’/S- G
€O0f

R spo N & T ICtusArcadius ik mandatis.zs.vlr. foh.t. Nec
id fineratione: Cliensenim quicquid in canfa[ia fecretnm & ar-
canum nonity idomne Aduocato [iio credst » & penes ipfamquafi
deponit - Ergo per teftimontydictionem non propalandum; [ed vt
depofitnm tanto [anttins cenferi deber, quanto ea omnia s que ad
famam & eftimationem clientisattinent pecunia omnis aftimatio=-

nem excedunt. Vid Agelli 5i Nolt Atticaz.

CONTRADICYVNT pleriq;.d!ﬁinguendoper text. L. 6.1 vit..
circ. fin. C. de adfeffor. innt: 1. 19: C.h.t.Soaretz.is thefanr. re-
cept. fent.ver/. Adnocatus. V. Arum. difp.14.2h.25.. q  Tex-
tum Linuitio.ffh.r.emendant Alciat. & Budzus: Sed num re-
&le, Vide D.Arum.th.24.Renardsvar.4.Cniac.2:0bf.23.

35 Hic quaftiomoueri folet incunda non minus,quUam ad 24 719;-
ftesin prafentiapartium teftimoniumdi-

difficilis, num te
ceredebeantz

C.hte
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NE'G & T1V A M veriorem, vfug, Com. receptans merits ffqui-
mur (1) arg. L nullum.14.C.h.t. (2) arg. Nor. 0. c. vit.
AFFIRMATIVA M adftruere (3 rationibus corroborare aduiti-
: tur Donel. 25.com.a6.4n expll. i quando.19.C.h.t.p.m.212.
T 65'36. Ad prazfumptionum materiam non incommodé re-
Deiurss €3 tertur fgnorantia, quaz vice probationis eft; quia ab onere
faisue probandireleuat,donec contrarium probetur. Eft§; iuris
 velfa@i. Hecverfaturvel circa faum proprium, vel a-

- 4dl.27.9. lienum. Inillo,ignorantiatolerabilis noneft, nifi agatur

dout, dedamnovitando. t Exignorantiaiurislaram culpam

No~ CoNTRAHI, aduerfis Dd. valgs ffarnit o, Coraf, 4.
Mifcel.iy. pertextus ibid.ﬂl[eg. preterquam in bis per[onss, greex
officy & artis, quam profitentur, natura, leges (cire debest , veluts
in Dotloribus, Indicibus & Adfe(Joribus, [, 2.ff.qnodquisq, inris.i.
vitff.devar. & extraord.cogn. t His enim illnd Q. Mg
obycipotest,turpeeffe Patricio && Nobili, & canfas orants ; iusin

quo verfantur, ignorare.].2.§. Sernius.q3.ff.de O. 1.
CoNT RADICYN T buicquam plurimi, quos allegar Fachin. 1o.

€ontr.1z. pertextus ibidem allegatos. €  Sed quid bic
in puntto inris obriners pofit, diligens & amica
dabst collatio,
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Farbkarte #13

Ivris CONTROVERSI,

SiicE

PRAECIPVARVM

CONTROVERSIARVM, ANTINO-
MIARVMQYE _SEV DIFFICVL TATVM,
exiure ciuili, canonico, feudali, Prouinciali
Saxonico, Conﬁmnombusm)peu],&Ordx-
natione Camerx imperialis .-
felectarum

DispyTATIO QCTAV 4,

Qusm

Deobeneé fortunante,

PRAESIDE
Clarifamo & Confalrifiimo viro,
DN. HENRICOC-ANDREA CRA-
NIO, LV.D.&inlll. Acad.Iulia Codicis Iuftin. & ¢8nfue-
tudinumfeudal. profeflore ordinario,

: publice

In nouo Iuléo.
difecutiendam proponit
1 V STVS: Kicinfchmiede, Lippienfis VVeﬁph
Ad diew 77 Gilnb, g ‘

HELMAES TADII,
Typishercdum Iacobi Lucijs
clo 15 ¢XVLL
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