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30 ENTENTI A (1) JUDIGIALLS,
: = oq o o \ | . o
[&5% nihil eftalind, quam pronunciatio
6 judicis, partium litigantium con-
8/ troverhamite decidens. (v)

I =] a) Non immerito exordimur 4 definitione. arg.
L.t ff. de Orig. jur.Dicente quippe Philofopho 1. Ethic. 7. in fine p. #h. 18,
JREYRARY EX el pOTTNY wpos T EWOmEVe t SIC Nt animadyertitur > quid fits

de quo quavitur ? Inlianus ICtusinl.13.§. 3.in fineff. de reb. dub. Eftautem

definirio alianominisarg. L wn. §. 1. ff. deoff: queft. L. ff. defure. L. 1.5 I«

de palt. alia rei argument.'l. omnis 202. 7. de Regul. Iur. Hanc modo

 “propofuimus - dllam rurfus in primariam , quam yulgo vocant NOtatio-

4 nem : & Secundariam, gue eff vel Homonymiz, & Synonymiz exples
catio, [ecamus. Ad Notationem quod (peclat, dicitur Sente ntiaa fentien-

- do, eb quod judex pev eam, quid fentiat declaret. arg. 1. 8.§. 4.ff. fi fery.vind,

Clarifi. ¢ ConfultifS. Di. D. ¢ Precept. Harppr.in fuo procefs decad.16.con=

eluf 1. nwmer. 2. Homonymia five fignificatio vocis huyjus varia est; [umi-

pur namqrevellace, vel (tricke: late rurfusbifariam s velpro pric, el mi-
2 nus
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2 D#%fﬂff—ﬁ /.Zlﬁ”laflfd,
nus proprie; propric proeo, quod vox ipfa fonat : :1'3:i.nusrpmpri::-s.:’f:g?rrffs;
modis: 1. pro infigni aliquo orationss tunune five clanfula, 2. pro opiniong
ﬁv‘?“"?""’ﬁ'ii {J'i:'fdfifﬁf'd.ff. Steicte flonificar pronunciationem fudicis falbam 1%
yaeceo » qitavs fignificatione nos bi: accipimus, Calvinsin Lexic jur.in verbd
Sententid, Synonyma dz:ni-..}aie.. fententicfinr 1. Rosijudicata, que
voses 1 jurenoftro fepins confunduntur , adeod, pro uni & eadein, quoad fi-
gnificationem, habentur, per metonymiam nimrum vel canfz vel effecit.i. tit.
B-derejud. t.tir. C.defent. & interl. &t tir. C. de exec. vei jad. L1. 5 2.C.
t:{ ere Jud. Accurate tamen loguendo differuat ut caufa & caulatum: Senten-
tiafiquidem finit 5 ves judicata fimsturs, & ita fere Cic. 2. de Inyent [Claiif.
Dn. Hayppr. d.loco, numn 6. & 7. Vel, [ mavis , ut a gens & patiens : [ey~
Lentiaetemm per imodum agentis; ves judicata per modum patientis fefe habet:
Zaf.adl v fl.de vejud. num. 2. 11.. Dicitur quogue Decretum , late acce-
provocabulo. . fiprator. 75. ff. dejudic.l: mulier. 22.4d SC. Trebell. Hine or-
tum tralit quefiiosllaan ut afententia definitiva,ita quoque inrerlocu.
toriasdecrecumut fpecies diftinguarur? Nos fententic vocabulo decre-
tum quoque appellari cenfemsts. arg, 1.1.§. 2. ff qrod quifg.inr. in alt. &}‘“(.,_Ltfﬁ_

Ii

C.defent. & interl. | 1.C. fent. vefc. nonpoff. . ult. Cod. commin. eptft. pregs
¢.oltm.7.infine. deexcept. cap. 46. §.aos ergo ; de appellat. c. licer. 19. in er.
deprobat. Donell. ad l. 48.derejud. Glar.Dn. Pracept. Harppr. fupra citato
loc. concluf. 2. num. 4. Clar. Dn. Precept. Bocer. ClafS. 5. Difput. 22, The[ 6.
Dﬁ’ﬂf._Z;::f:zd_rz:f&?,__ﬁ‘: aevejud. nuner. 4. (D) Z.I.ﬁi_rl.«:?;jﬁrz’d,l.:p. S. 1. de
xec. arb. . 6, C.deappell. Vult. 2. 1R. 31:0um.. 7 3. pum;éﬁ, T'?'tf!fff.,l?df..‘.;’u.l)'fa

_ by,
* Sententia fic definita communiter () di

- fput.23.Thef.1.lit. b,

ftribuicur inInterlocutoriam,  (4) quamjudex
.iinterin‘l,‘du-m principale adhuc pendet negocl-
um, de incidenc profert articulo. (¢) Et defi-
nitvam (4) qua judex juris ordine rice obfer-
vato, principalem (¢) litis quaftionem definie

& terminat, | (1)

r ""-"-;'-mt-r:-ﬁ-’& ™




De Sententiz €5 Reyudicata. 3

a) 7.'..fD tareir-Donell. ad tit. ff. devejud. pafiim W [cnb. in Parat.d.
tit. num. 4. Craki ; g‘-‘ ad 1it¢ uoqmnﬁu, quaftaicas , intevimlocuiio,
¢t feilicet [ atentia aofi **z’  faerii p._.”,.z.,;, yeiexecuiio fasia. Duaren. ad
tuor. de réjud. Gfuim.-u'f:. *{! , Cin S puctbal. Schaeidevy. §.32. 1.5,
I::zﬁ deatt. (c) are.l, 19. § ult, fT derec. arb. I. 2 de appell. recep, L1 4. de

vejud. cap.28. de ojjr deleg. Wefenb. in Pavat. ff. devejud. num. 4. (d) Ger-
manice ,S..m Q‘nbzrrtbul. Schnewdyvin. d. loco. de gua fenten: r#,nnsmﬁﬂq
portfrmum [umusalture. (e) differentia [pecifica > qua difcernitur definiti-
Vaab mterlocitoria : Hine celebris exoriiny comrroverfia : Utrum fententia
in poileflorio lata fitinterlocutoria, an verc uﬁfmlrw : De finitivam
eﬁ”pru wwzdaﬂm’m conabimur. arg-cap.1.2. Q 4. §. perum. & cap. 6. de
éattf pof]. & > propr.cap. ult. de judic l 14. §. ulr, ff.deexcept. rer jud. cum
Duaren.adl. rdere jud. & Clarifs. Dn.Harppr. pmccﬁ" acmd 16. concltf.3.
vum. 2, (£) L1:ff.de rcﬂtd Treutley. yolum. 2. Difputat. 23. Tthef.1.lir.fi

& al. .
TT
Caufa (2) Efhicens fententi@ eft judex:
cujus in }eiff‘*ﬂa Lccumn us pouilimum qua-
tuor: utfic 1. 1doneus. (4) 2. publicaautho-
ritate confticutus. (¢) 3. Conmctcns (d) 4. {u-

ﬁnaonc carens. (e)

a) Hactenusde diffs !ﬁ!. ne fententia generaliter fic dicta, fpecierume,
dfﬁﬂif?ﬂ/dﬁm.ﬁ’gf:.ffrhf-.,; vecto nuncordine canfe. qua funt vel externa, mﬁ-—
ns Cr efficiens : velinternay ut materia & forma:de guibus fingulis proratione
inftityti. (b) idoncus bic est, quinon probibeturjudicare;; prohibentuy as-
tem guidan yel ratione Naturs , vel ratione Legis:vel ratione confue.
uduub., ‘Rirtone naturz ., z.mff ckum aliguem , vel animi, velcorpe-
2185 defeitum animiboc loco inrelligimus it fs;'ﬁm:-. ut i quis vel eq et etate,
urammufudicinm nondum habeat , qualis eft infansliz. §.2.dejud. vel fi
habeat , non tamen zrsze?jcé}:+?sz,;,-:t!;zc; i i » ajufin J.-./nﬂ'in};ubes
d.l.12.§. 2. ¢ minor 18 annis /. 57. rlc?e}fm’ non tamen cog: potest ante
nnum 20,1, 41. a'“fe.,“-frb (etfi alirer jure canon. c.cum vicefimum ; de off..
de!rzy | vel fant quidemifta atate, ur habere debeant s nontamen habent ex
cafi Jf’fﬂﬂ anJNfﬁ!:ifbdfithf‘Sﬁ{ l.12.€.2, de judic. 1. [edfi in feryum. 9.
Teiatey iRk [T o de




Y Difpatatio furidica,

devec, arb. . innegociis. de Reg. Tur. aut naturali , ur prodigus. argum, 1.l
qui12.§. divus 2. ff. de cur. ¢ tur. dat.drc.  His quogue anntiinerars po-
test jurisac lc_gum'remmque;ge_rendarum imperitus , Novell. 82, in pre-
fat. Obdefectum corporis judicare nequennt. Suxdus : debet quippe
judex anditu ,voce contendentium vel patronoruminftrui , & litis contefta-
tionem partem judicii ordinare s quod hercle fieri non potest fine audiru:
unde & audientia canfedicitur L. 10. Cod. dejudic. facit L 6.decuft. & exh.
yeor. & mutus : [epemamque lirigantes expedit interrogarel. judices. Codac.
de judic. L1o. §.5.ff. de qq. Nonvero czcus ;.hic fiquidem judicare potest
L6. dejudic. 1.1. §.5. de poftul. Lege prohibentur fudices effe Senatu
motus 1. 72. §. 2. de judic. & quibus foro interdictum/. 9. §. 4. de peen.
Judail, ultim. in fin. princ. Cod. de Iude. ¢. cum fit 16. eod. Haexeticl argy-
ment. | penult.Cod. deheret.& alii. Moribus prohibentur foeminzL12.
§.2. de judic. & fexvi. dict. l.12. &rc. in quibufdam enim locis alirer rece-
ptum effe in proparulo est.'c. dilelli. de arbit. latifime hac deve differentes vi-
de Donell, 17. comment. 24. Hilliger : in (uis ad eundem notis. per tot. P. Gre-

gor.Tholoffan.47. Syntagmat.g. ¢ feqq.. (c) privatorum namque confen us

~gudicem hand facit 1. 3. Codic. de jurifdilt. om: jud. abfurdumque videtur,
- privatum unumatque alterumd facere fine populipeymiffu , quod populs et

“gotius, Donell. 17. comment. 6. inprinc.Vade nec ar¥eie¥ proprie judex ( licet
ita vocetur L. 80. de judic.) .34. §.1. de minor. ideo nec arbitrism proprie
fententia. argumient. L, 1. dere judsc. Duaren. Zaf. ad L. 1. deve judic. facit
quoqtie. l.1. Codic. de vec. arbit. 1.13.§. 5. quinot.mfam. I penault. ff. de judsc.

- (d) tot.titul.Codic. fi & noncomp. judic.l. pennir. ff. de gurifdict.l 1. & ult,

Codic. eod. tit. l.2. ff. i quisin jus voc. ¢re.l.duo 28. ff. de rejudic. & pafim.

Duaren. cap. 1.devejudic. Wefenbec.in Paratitl.num. 5. hoc titul. (€) L1é..
Codic. de judic. c. fesundo. 41. in fine. de appellat. ¢. quod [ufpedts 5 ultym.
cauf. 3. quaft. s. Donell. 17. comment. 21.

V.
Caufa materialis fententiz definitivz eft
omnis controverfia (#) principaliter (4) n

judiclum deducta.
a) L.1. . de re judic. (b) Hinenonincommode queri poffet s an fu
per controverfia incaufam principalem incidente., feorfim judex
fententiam ferre debeat ? Nos, fi queftio fit iftiufmods, ut principalis
Gtis decifio cum illius etiam decifione in quemcunque [ententie eventum con-
| CUTTAL »
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De Sententia €5 Rejudicata. §

currat innegantium pedibus imus opinionem, ¢y Fachin.1 contro-
ver|. 43. Clariff. Dn.Harppr.in (uo procef|. Dacad. 16. concluf, 4. nttin. 4..

V.

- Caufa formalis ferendz fententiz confiftic
in follennitate & ritu 5 quam canfam hifce clu-
“dimus aphorifmis : Vtjudex proferat ipfe (2)
{fecundum prafcripta legum: (4) acta & pro-
bata (¢) lite conteftata (4) probationibus
auditis (e) causdprobeperfpecta (f) micri-
pro (g) loco () & tempore (7) confueto,
interdiu (k) protribunalr (1) prefentubuspas-
tibus (m) fententiam continentem vel abfo-
lutionem vel condemnationem (7) re1 cer-
tz (o) familiariea inregionelingua (p) con-

CCPtEllIL,
~a).einamqueimpofitalites decidendi neceflitas 1.13. §. fi post canfam.
f.devac.¢r exc.mun. 1.18. §, judicandi 4. ff. de. mun: & honoy. Donell, 28.
¢orn.3.Clar.Dn:Pracept Harppr.in fuo proce[f.decad 16 .concluf 3.n.3. Quid f1.
plures fuerintjudiceszomnesp ronunciabuntl37.¢y 1 39.dere jud.Zaf.
ad 136.1.7.0 adl39.0.5.e0d. Quid fiduojudices dati, inter {e diffenti-
ant? Erit in pendentifententiautriuf{que, donecdelegansunamea- .
rum fententiarumiconfirmaritl.28.big, Duaren: de rejud.¢ Zaf. n.3.e0d.
Quid fi plures ejufdemrei judices dat fuerint? majoris partis obti-
nebitdentental.36.in fine.l.39.de vejud.eleganter Ant Faber.Cod. fuolib.r.
tit.7.defin.2.n. 3..Quid fiinter paresnumero diver{z fententia  eam,
.quz plus fapit humanitaris & zquitatis, amplectimur. argniment. L. 38.
deé re judic. Erpotius pro Reo, quamactore facit dift. [, 38. [, 125. de Re-
gul.lur. .l 85, eod. qux'cii_]e'ab folutoria'magié-, quﬁm condemnatori@
l.47.de 0. & A. confule, [i placet , Donell. ad I.36. ¢ tres feqq. Duaren. &
Zaf: ad modo allegatas I'. dé re judic. (b) princ. Inft. de offic. judic. 1. 32.
drejudic.l1.§.2.f.que fentent. fineapp.refc.l.2.C.quan.proy.non c&‘neceju].'
Noyek.




6 Di/%'zﬂ.;:r-:i‘zo ?&m dica.

_ J
Novell, 1;5. cap. 2. tnfine. Novell. 24. cap. 2. Noyell. 25. cap. 2, 1 prenctp.
§ ult.cap.1.cxty. deje,rrwt Gy de refud. Scite & graviter Muretusyol, 1. |
Grat. 8. Itajudicari, inquat, oportet,utlexipia, Illoq lpoiT t,]udL-
caret,utfitlex thqmma]umus ,judex quafi vox legis : Late & ple-
ne hac deve aifferentem vide Donell. 26. com. 2.ibiq, Hillig. in not. pertot. At
tanca, 4# , opinionum demente & {ententialegum noftcarum apud
1*“...,rpp eftvarietas , utperitiiimum qrwmv-isjudiccm flaCtuantem
& duabium reddere pollic? Ad commi nem opirionemn confugitnt doltifii-
L quiqite s etft autem non vilis ejus fir antoritss s non tamen ufque adeo {ui
valiturammomento , utaut legem vincat, aut rationem, arbitramug
latifitme Hillig, in not. ad Donell. 26, com. 2.lir.2. Quid fi jus fcriptumy
piancds ﬁcmtkommm{mesloc rum, fi qud unt, obfervandas,exie
mamus /, 3:.C eadlf. prig. cap,3 deeo quimirt. *zw’TG” [ 1. 0bfery. 36,
nUM 2.5 fq{v Hus [p: :,z,zrbry us Curize (ﬂ.—.f #lgo loquuntur) cufus 00«
fervandineceStarem non minoyemsqiam confuern {nzf,fjrm:czz-zjmrzzizf' vef.
B;.lfb d.loco fuzpwmm legat. (c) per s, judicet. £.5a4. 2. qu &, 7. cap 2.
deo)]. jud.ord. c. Deus nwf? qgueft 1. Cuufac. s 2, 0bfery 15? (;l;zr*-""’. Dn, 2rd-
cept. Bocer. dejurifdict. cap. 6. num. 24. Petrous in Thefaur, concluf. crimiits
concluf. 233. p.127. & feq. diffensrant licet Arum, exerc, 6 n woipy &
ext.20.thef. 3. & Difput. Pand. 1. thef. 24. & ﬁ q. Vafs. r.allully. controv 4.
e alufarmulss (3) arg c. fin. extr.utlit. non cont. ;:-rz*w,f.,a;_ G 4l 1, 05 er=
Val, 74 nuin. 1 4. Gedd. adl. 26.m4in. 3. (7 [29q. de I- .gz ( pro-
batio nannqued: fubftanciajudicii e hrrf.rf ¢, Ecclefi N .,L-*u:*z..
_,’hf‘ fm FLCan. nu liin 6. f;tj 30, wer .Clar. P. ”uece*r* L iy "DH.L:e..m 18,
concluf.z. num. 2. () L fin.§ S. ult 1. q;m(’?;zc .can. L.wec.9.§. 4. 1. deoff.
procer, fr 1. can. 30.quaft. s . Duaren. lib... Difpus . anniver[.cap. 41. (Lli
{1judex, recognitd , {ordibus vel gratia motus tergiverfecur profer-
r‘*(..::s Craviam fed ve U:iea‘l ‘*“'1”"IPE'*Hiﬂ.f*I'LulC{t an hac aree i
tiZarores i sune frutkeari : .{t?‘ Certo certiuseftjudici hoc n&h-.,c—
re.arg. . 30. -*f’. dequare. *? M; 'fz*--’.:* Novojure. C.de Relat. Clar.
Harppr.proce]. Zrm..d (6. conclif. 4. um. 6. Niffvete mexenmplo _g:mzvf-
h-r,f,.i,.;.Nul L1QuER E.L.Po; ’-muﬂzm-dﬂ rejud. Gell.14.moct. 2. ubi plura
alia ad hanc mateviam pertinentiatvatat : Duaren. cap. 3. dme]wf g) &
fin. C.cominsn. eprft. progr. L 1. 2, 3. C, def*zr ex brev. rec, adde Noy. Leo-
nis £5. I non prol .,zfmrfsjr.:: menexplicarionis ergo. Schnerdevy. in §. 32. Inff.
de alt. num. 5. 1. 93 4. Exceptis calibus. llibu{aam ur (unf. 1. litesbres
ves vilium pecfonarum & caufacum. Noyell, 17 cap.3. Noypeli, 29, cap. 3.

Auth.

% ‘::‘L"I 5 - ﬂw- ™




“De Sententia €5 Re Judicara. >

Auth. Nift breves, Cod. de fent. ex brev, rec. 2. Ubi{porrularum exaétio
nulla: nona. in quibufvis fummariis. Clem. fape 2. §. fententia. deV, S.
3. incaufisclericorum coram Epifcopo. Novell 8. inprinc. & fornif.
fcholarium L #lt. §. ult. C.deprivil. fthol. lib.1-.11t.30 4. infententia
principis: exempla funt in L. penult. de bis quiin teff. del. !. >, Cod. de qq. 1.6.
Cod.deufuc. pro emt. Cujac.18. obfervat.32. & Hillig. in not. ad Doncll, 28.
comment. 3. li. 1.p. 1538, (h) L penult.in fine. ff.de I. & 1.1. 5. Cod. quom.
& quan.judic. l. 6. Cod.de fentent. ¢ interl. Vult. 2. 1R. 25. num. 29. p. 593
(1) L 3.Cod.dedilar. 1. fin. Cod. de fer.l. 2.in fin. §f fi quis in jusyoc.l. 6. Cod.
quan. proy. nonest nec.c. confulust. de off. del. ClarifS. Dn. Pracept. Harppr.
decad. 16, concluf. 3. num.3.in [noprocef]. (k) Novell.82.cap. ;. L 2.§. 31.

de Or.1ur. c.confuluir.de Off del. Nif1 co{enfusaccedat partium,vel con-
tra fe habeatconfuetado. Menoch. 1. arb. qq. 64. Sic Arcopagite noftuju-
dicarunt. lare & pereleganter Gedds. ad l. 2. §. 2. deVerbor. Signific. (1) d.
Novell. 82.cap. 3.1 4.Cod.de dilat. l. 6. in fine. Cod.de poftul. vide hacdere
Menoch. 1. arb. qq.61, & Hillsger. ad Donell. 28, comment. 3. it. 1. nifialiud
neccellicas fuadear argument. c. ftatusmus i3. de off. deleg. in 6. (m) I, uno-
quoque 47. ubt Duaren, Zaf. & Donell. ff. devejudic. 1.6. §. [i quis 3. ff. de con-
Jel. Gail. 1. obfervat. 109. num. 3. & feqq. Clariff. Dn.D. & Precept. Bocer.
Claff. 5. Difputat. 22.Thef. 71. & feqq. ita regulariter : abfenti namque «-
que ac furiofo vel contramortuum lata fententia , nullaest: aliud, fi fuerie
contumax , dicendym l. 53.§. 1.dere judsc.l. 2. l. 9. C. quo & qua. fudic. Cla-
74f]. Din. Harpprecht. diét. proceff. decad. 16. congluf 5. num. 2. De pupillo
merito dubicari poflet? fententiam contraeundem, licet prafentem , fine
tutorss autoritate latam , non fubfiftere (quamvis , fi proeopronunciatum
Juerit , valeat) certs juvisest Lg4. ff. devejudic. l. 14. Codic.de procurator.
(n) L.1.dere judic. ibique Dotaven. & Dd. communiter 1. prafes 3. Codic. de
fentent, ¢y interl. Excepto Anton. Fabro, qui 6. conject. 6. tertium quod-
dam genus & novum , contrad. [ 2. anGoribus juris ne per fomninm quidem
UNGUA COTNItUM 5 COMMINI[CItUT TNATH AYTULE 5 quam vere. An culcon-

cefla facultas condemnandi, eidem & abfolvendi concella pre{u-

matuy poteftas? Afirmo L. 3. derejudic.ibique Duaren. 1. 37. de Regul.lur.

Vicever(a ,an cuiabfolvendi, eidem & condemrandi concefia intel-
ligatur facultas Haud fane; favorabilior figuidem alfolusio  quam con-
demnatio |, Arviasus 2#7. de Oblig. ¢ Adl. L. abfentem. ff. depaen. . quoties §.

adeo C.ubi fenat.velclar. Nove'l. 82. Dtiaven.d loco. (0) 119 §.2.0bi Zaf.
Donell. de re judic. tot. tirul. de fentent. fin. cert. quant. §. curare32 ibique

Schnei-
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3 Dz]pmatzo furidica,

Schneideyyin. Bovcholt. Giphan. Vult, & Dd..commun. Inff. de ik, (p) L. 48,
derejudic. ]zmd‘m sudices 12, C. defenteit, ¢ wnzerl. anfpice Hillig..innot. ;z.i’
Donell. 28.comment. 3. it. K. &' [eqq.

VL
Valde controverfa hoc loco mover: folet
quzftio, an ralis pronunciatio. Selve quod de-

bes, fitvalida?id quod intrepide negamus. ()

a) Arg.l. 21. §. Pompon. ff: de vec..arb. ctum Clavif] Dn.Prasept. Harp-
precht.in d.§.32. Inft. de act: ubilate & folide hanc pertvackar quaftiones.
An autem ¢o hac [ubfiftat fententia 2 Condemno i efkprobatum, rogie
tas ? Refponfum damus tale; quale Clandio Cafariin Suetoniodatum legimus s
nec immerito : Cum nihil pofiut ftadtins, mhilab officrogudicis alienins pronusme
¢tari: vide, ft lubet, Duaven. adl.5.§.1.deve judiv. Quid fihuncinmo-
dum, condemno: ad folvendum quantiratem libello petitam 2 Hng.
fubfiftere poffe opinamur fententiams perl. 59.§. 1.deve judic.l. 5. §. 1, eod.
parianamque videntur , aliquid per fe effe certum , vel per relarionem ad cers.
tumaquiddam 7. §.penult. decontr. eint. . 75. § fed qm de Verb. Oblig. Clas.

#if[. Dn. Harpprecht.d. 1.
\Y I L.

Caufa finalis fententiz definitive eff, ut hs

partium igantium {epiatur & termmetur.

Lig.§. fﬁdﬁ’f"' arb. L 1.1.56. cap. 2: devejud.l. 8. Cod. derel. cred:
Ls.§.2. dejurejur. Zaf.ad L. 1. devejud. num. 1. Wefenbec. Pdmt URNBTIT

- Tyeutler. yolum. 2.Defput, 23. Thefi 5. lit. b..& alii.

| &5 3, ¢

Effectus (2) fentenuxdefimtiveluntva-

ri1: poftdecemfiquidemdies (4) tranfitinrem
judicatam : non poteft pratextu: novorum in-
ftrumentorum (¢) aliarumq; probationum. (4)
ECtra-




retractari:jus facit mter iigatores (¢) finem im-
ponithu (f) producit denique actionem. ()

a) Haitenys provatione inflituti egimas de caufis: fequitur canfatum
Jiveeffectum. (b) Novel. 23.cap. 1. Novell. 119. cap. 5. Auth. Fodie, Cod. de
Appellat. Coler. deproceff. exec.part. 1.cap. 2. num.11. (<) perl. 2. ¢ 4 C.,
aevejudic. Fachin.1. controver[. 51, feqq. Si nimirum excipias caufas
publicas,matrimoniales, pias, a-liafcjue Privilcgiatas L.35.n fine. ff.de
ve jud. c. lator. 7. & . cum caufa. 8. exyr. defentent. & vejudic, Gail. 1. o
fervar.uz. (d) argum. lis. C.defid. inftv.l. divifratres ff. depen addec.
snter monafterium . fuborta. derejudic. Duaven. adl. 35. eod. tir. Quuamyis
[ententiam a judice corrupto , ant falfis arteffationibus civcumvento latam,
anfirmam effelsbenter concedamus. 7. Cod. qua prov.non est nec. tot, tit, Cod.
Jiexfalf.inftv.velteft. Duaren. Zaf. ¢ aliiad l. 33. devejudic. (e) I 25.de
ftat.hom. 1. 207. deReg.Tur. () 1. 1. hoctit.idg, usilitas exigi , cum rebus
judecatis Re[publ. maxime contineatsr : atteftante Ciceroneinorat. propubl,
[ Sylla. (g) mimirum judicati : de quain feqq. Thefibus agetur.

ey

| °o \ | p -

Alus certe , quam contra quos a&um res
judicata five fententia haudquaquam praju-
dicac. - - .

Perl.63.derejudic. tot. tit. Cod. quib. res judicat. non noc. c. quamvis
estr.hoc tit. que ves cum in totahac noftra materia refte Duaren. adl. penglt.
hoc tit. videatur contyoverfifima & difficilima., paucis attingendacst : Et qui-
aewi 1. Ignorantibusnonnocet, abfolute videlicet d. 1. penult. Siexci-
Pias quinque caufarum genera, in quibus res judicata aliis etiam plane
sgnorantibus nocet & prefjudicat. 1. Popularema&tionem . 3.§.13. de Iib.
bom. exhib. 2, Accufationem L ficuiz.§. 2.de Accufat. 3. fententiam
contra teftamentum L.8. §. penulr. de inéff teftam. 4. qua quis pronuns
ciatusfilius . 1.§. ult. 1. 3. deagn. lib. . qua quis ingenuus [. 25. deftat.
hom. Hecce tamen tria pofteriora , nocent tantummodo quoad accefiones &
confequentias rei, non quoad rem principalem ipfam. ‘11. Scientibus inter=
~dumnonnocet, intzrdumnocet: Nonnocetii, quiimpedire non pof-
Junt » neadtioinftituatur s ac quorum res proprianon est , fed cuique fua pro-

oty D 2 pria
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. 0 - Difputatio fruridica,
g Priaedde reactioaut defenfio , licet alias canfa fit communisd.: pennlt. No-
E cetvero fcientibus %5 , quoyum ackio five defenfio , de qua prius (dit pronuncia-
| tun , propriafuit s quaque aliumutr, cum poffent , won probibuerunt.d.l. pen.
verf.fcientibus 5 ¢ ubi tamen vusfis excipias velim duos potifSimum cafus,
quibus [ententia adver(us debitorem creditori [Cienti haud nocet. 1. ficum
adveriarto collulerit. 2. fi propria aliqua exceptione fuerit victus

I Prafes 5. Codic.depignor. hagex.l.penult. hoc titul. ubi Duaren. Donell. &
Zafius late.

]
b
|
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i B Res judicata, definitore Modeftino ICto,
i eft quz finem controverfiarumpronunciatione
judicis accepit. .

il | Perl.i.deve judic. An vero res judicata dicatur, fi appellatum
it | fit, velappellaripoflit, jure fluGtuare nobifcum poffes? Diftinguen-

| dum cenfemus huncinmodum: Siappellari pofiit, fi [benfum effe judicatuns

| ¢c.cuminterii.devejudic.l.s. Cod. quo r.appell. non rec.l.ultim.Cod. fentent.

% vefc.non poff. Siautem appellatum jam fit s extinGum effejudicatuml.1.§. ule
ﬁ kit ad SC.TUrp.1.6.§.1. debis qui inf. not. Fr.de Cald/ad L.3. C. déin integr.
i veft. n.35 Hillig.innor.ad Donell. 28. com. 3.lit.a. = N

EUD UL TSR 1 _
| Hing {i{ententiznon fatisfiat, exurgitactio
judicati,quamdirectam ; nominatam (2) &ci-

vilem (%) efle, dicimus.

v 1 \ : - | :
a) Noncerteinfattum, utimale Accurf: proprium namque nomen ha-
. bet , nonminus quamaitioemtilocati, fipulars , cre. ut omning [upervaca-
ik neum fit confugeread altionem infactum l.1.de Prafcr. verb.Duaren. ad l. 6,
§. 2 devejudic. (b) quia mero datur jure ex ipfis ll.12 tab.Gell. 20. nolt .
i Accedir ¢ tllud ,, quod hec actio fit pevperua, ing, heredem tranfitoria, que
1 ﬁtfit' not& &y proprietates actiontim covilum. ot tit. Inft. de perp. & temp.ait.
Hilliger.innot..ad Donell. 27.com. 3, lit.E.. -

XTL T e
Competit hzcactio er,fecundum quem (2)




judicacum eft adverfus ennmy,quifuonomine (%)
exlegiuma caufa condemnatus eft.

a} Li6.deexc.rerjudl.g§.1.e0d.1.16.8.5.depignor. (b) l.4.§.3.dere

jud. Quid f1in rem fuam quis, fed alieno egeritnomine, anncadver-

fus illum quoquedabiturhzc actio ? Utique dabitur L. 4.pr.h.112.L.61.1.
de procur. Quid verode procuratore fentiendum? Sententiiin procura-
torem.ferriquidem paffesenndem aute hac altione non tenert , certum est: int-

quum-enim effet,euinteneri,qur nominenon litigayit [to, fed alieno .1 .depro-

cur.Duaren.ad Lfi [e nonobtulit h.tit: Atfife obtulitliti,recteactione ju-

dicaticonveniri poterit. L.#.pr.h.tst.l.b1.deprocur.l.46.de minor.nifierro-
reductusid feceritsputans fibi madatum effe.d .61 Duar.d.l. Quid de tuto-
re & curatore? Non dabitur,qaia nec fuo nomineagunt,nec poffunt dici of -
ferre fe liti,proprer munws publicum,quod gerunt Lult. fr quiscant. drc. 1. C.
guan. ex fact.tut. &re. Nifi quis factus fit-anclor dolo malo L. novifiime ff. quod
falftut.anlt. e adde quod tutor ant curatoy dammnaturintexdum ad (umtus
Litis nomane fuo propter calumniam Lnon est : Cod.de admn. tut.Duaren.d. [,
Tandemadver/us heredéem quoquedari certi eftjuris.per text.L.6.S.alt.

de vejud Gail a.0bf-113.n.1 7.Clari[f.Dn.Prac Harppr.in (1o procef]. decade 16+

soncl.ult.num. 7. ¢ aln..
b, i el (685

Venitin hancadtionem , res judicata, hoc

eft, petitur ab adverfario 1d , quod judicatum

fuit. _
Pafom ntitul. ff. de vejudic. & tit f. judic.folu. & tit.deexcept. ves

jud.tit.C. defentent.cy interl. ¢y tif. C.deve judic.co alits.Oldendorp. Claf~

fe 1.ait.12. p.m. 113., _
1I9L. (1) gy
Incipit hec atio poft tempus legitimum,
quodolim (#) duorum eratmenfium: hodie
hymanitats grata duplicatuny, quataor (4) eft

menfium. ‘ |
' Bz a) ll.iz.tab.
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12 Difputatio furidica,

- a) lLrz2.tabb. condemnatis 30.dies dabantuy Agell. 20.108.r. Fris cone
fefli, rebufque jure judicatis3o. diesjulti funto: poffes antum est hoc
sempus; & [tatutum [Pgtium duorum menfium Lult.§.1.Cod.de ufur.veijudic,
(b) Tandem enim tempns guaruay menfium uffinianum Imp.conftituiffe de-
monftratl.2.¢p ult. C. d. tit. CaterumWoctempusin a&ione realilocum
haud obtinet,id guod Duaren. > Donell.ad L. quipro tribunali - deve jud.at-
que Ant.Fabro 7.conject.i. quoque placere vidimus : quippe in altione realijudi-
cis est officitan > ut ftatim jubeat rem victorsreftitui, nifi poffeffor cauffetur , fe
b nou poffein prafenti & ¢ veftigio reflitucre , ubi, fi finefrufirationetalequid
i dicat,temporis aliquid e indulgendum §.2.nft.de off jad. An a tempus illud
I! ' legitimum poflit vel actarivel extendi, dubium effe videtur ? Exten-

fionem fane facilius, quamar&ationemadmittendam convincit/, 2,

rlji . | de re jud.Coler.p.3.c.6.n.9.10.

" Ko NoR i

... Precipuus hujus a@ionis effectus eft Exe-
1 cutio , qua rei judicate confummatio eft. ()
i - Exequiautemjudicatum poteft ordinarius (4)
| nonarbiter,delegans,non delegatus. (¢) ;

a) Vide Zaf.adl.aD.Pio s flderejud. (b) d.las.eod. (c) quiafie
est functus officio,cumjudicavit | judex 55.didt.tit.nifi (pecialiter e; concefa it
execyutioarg. L. &iadif:e.c. dewdic. In delegato principis res dubio nen
caret. Jure certe Pontificio exequi potett. 47g. c.paftoralis.c.quarenti.c.

Jignificafti. deoff. deleg. Atnon jure civili, niff & ills [pecialiter hoc concef
fum. Duaren. ad L.is. hoctit, %

Tollitur & extinguitur () fententia five
| tes judicata, nullitate (4) fententie,beneficio
appellationis (¢) reftitutione in integrum (4)
querelafalfi (¢) fupplicatione. ( f)
| 8) Hactenus de modis conftituentibus fententiam , canfis nimirum ¢

'R caufatis: jéqtmﬂmrz:«wdiextmgamresﬁve contrariay pugnantia. (b) Li.
8 C.de




Cod.defentent.ex brev.vec.l fi , ut proponis, 5. Cod. Guo. ¢ qua.iud. nullitas
Jrquidem impedit executionem  quando et notoria.arg. 1. 6.de fer.necintra
30. annos vires affumit lag. ff. deappell. L. 1.§. 2.que fentent. fin.appell. vef.
L.2.C.qu.prov non est nec.Clariff.Dn.Prac. Bocer.Claff.s.Difputat.25.The[ 1 4.
At, {1 nulla fitfententia, an judexrurfus exiifdem judicare actis,vel

an totam denuo incipere caufam, adieeéjue nova acéta confici de-

beant, ex quibus judex fuperierpoffit pronunciare,, quaftionis eft ?
Nos , falve cuinfque indicio , diftinguimus, utrum vitium fitin fola fententia;
anintoto proceffu : priors modo novis haud.eft opus atis: pofteviori omming,cum
Clarif].Dn. Pracept. Harppr. proceff. decad. i6.. conclufs 6. num. 4. Duaren.
adl.62. de remdic. (c) tt.tt.D.¢»C.deappellat. (d) tor. titul. Codic. fe
adver(-remiudic. c.auditis. extr.dein integr.reff.. (¢). 1.33.dereiudic.tot.
tirul. Cod. frex falf“inftr. (t) l.1.Cod.defentent.pref.preff.

_ X VI &ultima
An autem mutatio quoque {it modus tol-
lendiremjudicatam , profeéto dubiononcaret
omni* Sijure licita (2) mutatio effet Auctu-
andum fane haudforet.
a) licitamvero effe mutationem jus noffrum ubique negatl. 14. 1, 42,

De Sententia € Re fudicata. 13
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bss.l.62.ff. devejudic.l. 2, Codic.de fentent, ex brev.l. 9. Codic. de fentent..

@ interl. 1.1, Codic. fentent. vefc.non poff. quamvis (uppletio , declaratio ¢
explicatiofit concefladd. ll. deve indic. Quid fijudex mulétamdixerit, an
zemictendam cenleamus? Regulariter certenegandumvidetur? Ob cer-
gos tamen cafus licitam mutationem effe ,haud snficiamur . sllicitas §. Prafes..
deoff.prafid. l. eos.§.fin. Codic. de wmod: muldt. nulla namque hic fententia
proprie dicte; muléa figuidem peena et pecuniaria , qua. magiftratus contu-
maces ¢ inobedientes coercet 1. 2.§. fi quisin tus voc..¢rc.l.2.Cod, de
E}Uﬁ Aud. L. ﬁ qua 224, aeverbor.,.
Significat,

36




l 14 ' Corollaria.
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kol dededededede derde e defe e feeoe
AT IRIPETRAL AAAPREE |

;{ T APPY L B T APEPY !‘
1 I.
: ViierEM SCto Vellejano, nifi prius
" _ ~ {fufficienter de codem fu;rit inftructa,
| certiorq; reddita, firmiter renunciare }flaudqua- ;
! quam pofle , ratiotum juris quitatique, tum J+
imbeaillitatis fuadet favor. ' ‘
1 | S | |
TS ' - Mulieremn perfecutione dotis, vigore ta- |
| citzhypothece,qua in bonis maritrhabet;omni- !
bus creditoribus Chirographariis & hypothe- |
cariis,;non duntaxactacitam,fed & expreflaman-
teriorem habentibus hypothecam praferr,om-
nibusintrepridetuebimur viribus.
' I 11 1
Tranfactionem propterenormifiimam loe- |
| {ionem, ut & dolo malo initam, prafertim con-

i tramulierem faétam, nullius efle mo-
mentt firmiter afleve-
' £ ramus.
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Difputatio luridica.,
e De_

SENTENTEIA Ei RE
JUDICATA;

Q. u a M, -
eAnxiliante Deo Trinuno:

CONSENSU AMPLISSIMAE
JCtorum Faculratis :

PR ZSIDE

J\(Jézlz,dmplzﬁzmo €5’ C Oﬂﬁllz‘zf

zmo Viro,

DN.JOANNE
HALBRITTERO,V.I.D.

ET PROFESSORE IN LAVDATISS.

TusiINGENSIUM ACADEMIA CELEBERRIMO,
Confiliario Brandenbur:ico, Wiirttenbergico & Badenfi fie
deliffimo , Przceptore fuo zternum hono-
rando.
Exercitii gratiaadd. 27. April. in Audirorio Luvifconfultoruss
haris confuetis tuebitur

Iohannes Georgius Maierus, Diinckel-

{ punlo-uu 'vus.

Qm mibt? finon ego ipfe: Quidego?
Siegomihimeripfi : & f i non modo  quando? Ergo,

A, M. O.
Q§ :: So»
TUBINGAE

j’o/mn _Aw’xﬂndm C e[!zz,

Anmo M. DC XV U
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