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o2] (2 Agiftratibus Chriftianis hanc
7 ?,; legem ditam,jurgia amovento, cau-
bbl ¥ famq; legisfinalem efle,nelites fintim-
s = mortales , avid¢ exceperam apud <D.
"V Steph. Nathen, condictum Spormach, in Ju-
it vulnerata, Chrift, Jurid & Polit,curatalib z,4it. 2. ¢. 2.
Eo§; duQoread Vent. de Valent. Parthen, litigiof. dcla-
pflus, plura remedia, quibus lites, harundemg; difpen-
diaamoveri & praverti queant,fapienter prodita efle
deprehendi. Eainter haud poftremum {ibi arrogant,
-Jocum waria Decretorum Judicialium generasDe qui-
bus in genere Diflertationem Inauguralem concinna-
re & uniuscujusq; {peciei naturam pro ingenii modu-
lo enodare anim6 infederat; Verum telam coeptam.s
majorNis abrupit & vix alteram fpeciem tantum rudi
penicillo adumbrarelargitaelt. Exhibitaergoin pre-

fentiarum fufficiant: fitq; diviné implorato {uffragio.
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THESIS I

Ecretivocabulum (2) variisfubjacet

/ fignificatibus, (b) tam Jure Cano-
nico, (c) quam Civili. (d) Hoc loco deno-
' Az tat
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¢at juffum vel e ffacum judicis, causa cognis

o
{it{

. (a) Defcendit a verbo decernere, quod elt poit multas* l
dubitationes & diftin&iones decertare , vel dijudicare & {tatue- T

re. Diciturque decretum quafi cum deliberatione erctum. S
gxfm; Scaccia de fent.core ;zd Gl 4. qmeﬂ. 2. 7ad 7 ( b)' aqua 111 -

b. ‘biguitate primo omnium liberandum erit; ci‘;m.termmus'a:;qui- 7
vocus commodam refpuat defcriptionem. Ejusdem vero po- ¢

L] ' - . a4 . -
c. tioresfaltemacceptionesenumerarelibet. (¢) .hec.fumrgurfl.gg- )

neraliter pro flatutis & legibus Pontificiis . - Undedicuntar Lis
bri Decretorum & Decretalium . Roo. Marant:Spec. Anr. part.3.
7.33.34- 2. Pro eaconftitutione, ,quam'Pontifex coneilio Pa- ::
trum Cardinalium adhibit6 promulgat. Offuv. Simonc. 1r- fe De- ‘
d.  cretis.prafar.n.3. (d) qudlignificat 1. fententiam, quaPrin- :
cepsinter duas partes controverfas causd cognita pronuntiat, (
§.6. 1. de . N. G. ¢&& Civ.l.13.f.qnod metus carfa. ~ Hujus modi |
Decretorum Principalium libros{ex Paulus Jctus co ngeﬂit,lllo- 1
rumque crebrainPande&is hinc indé fit mentio , / fin. ff. ad SC. 1
Trebell. ibid, Gothofr. . 2. fententiam definitivam /. 44. ff. dere
jud. 3. Interdi®ums§.s.s2fn. J. de interd. 4. Idemelt,quod
judicatum . 3.C. de fent.ex brevic. reciz. 5. accipiturpro ordi-
natione fuperiorum vel ftatuto . 7. z. . dedecrer. ab ord. fac. &

e. C.dedecret.Decnr. (e.) verbahinaliaproduntdifferitatem in-
terfententiam proprié ficdi®am , quz eft ;pronunciatio judicis
derecontrover{a,& decretum ,quod provifio judicis confidera-
tacitra condemnationem & abfolutionem dicitur. Scace. d.L7.st.
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& ingeneraliorihac fignificatione fumtum ob diverfam fubjecta.
1 rum {pecierum naturam perfe&e definiri vix poterit.zd 4. Simong;
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‘Confirmatotium (b) defcribimus , quod
fitfententia, (c)-quajudex (d) rogatus

() aGum (f) juftum (g) efle pronunci-
at & autoritatis incerpofitione firmat. (h)

(a) ‘Thasintuerigeftientemad pelluftrandos Autores pas- =,
Aim 2 nobis adductos ablegamus. (b) a confirmandovel firmi- .
tatem przftando dedu@um , nonngnquamaantoritas , W o . Y
din, Tufch. jur. Pratl. conclnf. 122. lit. D. interdum fententia dicia
tur, Scace. d.L 7. so. Vernaculi lingud appellatur, Sevichtliche bes
‘willigung auff vorfiergehendee exfandnus./ Chreffoph. Befold. conf- 93
7. 29. Item @¢richtlich decreelAndr. Gail. 2.06f. Pratt. 107, nwm.é.
Differttamend permifiorio, Alex. Randenfsconf- 17.parts 6s He g
vel permiffivo , Ludov. Molin. de Hifpan. pnmog I:h. 2.¢. 1. CUL
contradiftinguunt preceptivum, Franc. de Caldas ad L.fi Cucato-
yem. verb.implorare.n. 2. °C.de integr. reffst, quo d germandddio-
mate indigitatur SSefcheid/Rechesfag. (c) id e&,-?tpﬁﬂhfi&%idﬁl c.
effatum. -Eftalids vocabulum apavauer & modo latiffimé fumi-
tur §.4. 7 de 1. N.G. ¢ Civ. Marth. W efemb. Paratitl. de re Jrdice
5.3, modo propric & ftri&e, uz in thef praced. lit. fin. modo {tri-
&iffimé, pro definitivatantim, quo infignificatu Wefemb. d. L.n.
mox infequents. 4. decretum fententiam eflenegat. "(d) hacvox (¢,
itidem ambiguitate laborat & in preffiore fignificatu ac propric ™
judicema Magiltratu datum, qui pedaneus vocitabatur, quo de.
videri potelt Magnificns && Nobilyfimus Dn. Georg.Franzk. fCtus,
Com. Pal. Cefr. Cancellarins in Anla Saxo-Gothana eminentfimus
Fantor ac Patronses nofter jkémzﬁé devenerandus furid. Exercit.13.
guaft. 1.1.12. f¢q7. , denotat. Iic. Umm.ad Procel|. }udic. Difp. 1.
thef. 6. nonnunquam Magiftratus ipfos ambitu{ud comple&itur,
gt.2¢. C. de offic.diver(. jud.ut omn.judic. tam civ. qUuam crimen. ¢re.
qui demum ipfimetjudicare jufli {unt, /. 2. C. depedan. jndic. quo |
{enfubicacceptetur, thefisexplanatfubfequens 3. (e) Liquet
enim;, Magi&ratum nonfacile munus fuum impertiri {olere, nifi h
imploretur, 10 iis maxine , qxf voluntariz funt JurisdiCtionis &
: 3 pri-
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privatam intenduat peilitatem, velin fato confiftunt,/ 4.§. 4. s
bis. Dd. de damw.infeét. (£) verbumhoc nonminusgeneraleeft, et
quam geﬁum, l.s8.deV.S. & contraétum, I 20. de judic. & quodli= liﬂe,
bet fa&um animd vel corpore, omittendo vel committendo, ¢a- deof
{entiendo vel diffentiendo peragatur, fignificat. fob. Gadd. adl 1g. Tut
de V.S. (g) i. e jurelicitum & legitimum , vel {fecandum leges
& regulasjuris, adhibitis, ubi opus eft, folennitatibus, factum..

(h) .Add.Simonc.d.praf.n.7. e Scacc. pracit.l. p. so. ¢ s1. qUOIS ter
defcriptionesab hac noftraparum difcrepant. , -
4 i % :

Decretum hoc interponendi poteftas ;

| . | ¢ > | o i ‘ 0
competit hodic (a) Magiftratui cujusg; lo- A
ciordinario (b) etiam inferiori. (c) ;
(a) Magiftratuum quondam non eadem fuit ratio, fed'aliqui Z

erant majores, quimajoribus auipiciis creati, plenioré poteftaté !
eximiaq; dignitaté habuere,quales fuerfitPrztores,quord Jurisdi :
&tio prz cateris erat confpicua, Procofules & fimiles /.2.dein jus. L
w0c. b 26.§. 2.¢x quib. canf. mafor.l. 32.de infur. vel minores, qui :
eadeftituti & quibus minor & velut particula quzdam pradictz ¢
poteftatis faltem concefla eft, hujus {fubfellii fuerunt Duumvit, ¢
Magiftratus Municipales. preland. Dpn. Eranzk, Comment. inPa#i. :
de furisd.n 25. Singulisjusdecernendipaffim fed diftin&e attri- :
buitur. Verum jus illudanpotuerintdelegare? fluctu- 1
ant Dd. & hicindiverfasa feinvicem abeuant fententias . Quidam. '
afirmant, indu&il 2. C. deoffic. ejus, gui vic. alter. Praf. vel judic. 1
ebtin.l.f.C.ubi¢cr ap.quem co gnit.inintegr. reftet.agend. fir. Plures
negant ob difertos textus /. 2. §. 7. de offic. efus , c#i mand. eff fur:}d.
¢7c. Simonc. 4. tr.lib. 1.tit. ;. Infpelt. 2. Neutra fententia fimplici-
terarridet. Notumeft, Populum & Principem in conftituendis
Magiltratibus caufas quasdam ob earum gravitatem vel favorem
non temere & vi folius officii delati , fed demum profundius fpe-

atd & clectd fde indultriag; judicaturi, nominatim & fpect:li
_ e
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Legis, SCti&Principis conftitutione committére , pfudenter.

2quum putifle: reliquas verd ftatim fine nova conceflione detu-
]ilslle » Magnif. Dn. Franzks d.l, De hisregulatraditurzz/.1.4.z.
de offic.ejusy cuimand. eft furisd. quzcung; propric Magiftratus™
Jure veniunt, mandari poflunt.  Ex qua profluit 8altera,quod
qua non jure Magiftratus, fed {pecialiter tribuuntur , mandata
Jurisditione non tranfeant, d. /. 7. Inde fit; quod autoritas in-
terponendi decretummodo mandari prohibeatur, L 2. §. 2. . t22.
modo 115 , quz mandantur,accenfeatur , /. 4. §. 7. eod. L. 3. de {2~
r#sd.quz tamen varias experitur leCtiones. . Quzrunt infuper.,
an decretiinterpofitio mifti fic Imperii? ldque audatter
adfertant Dd. Simone. lib.3. . 7.n. 4#0. quod tamen ita non 1atss th~
td enunciarividetur. Si enimImperiummyftum, cza Bachov. &

INobilsffimo & Excellents/fimo ?C’to , Dn. Wilhelm. Ludvvell. Ante=

cefforein Inclyra Univerfitate, qua Altovphl eft , Primario, Patrone
ac Preceproremeo arernsnm [nfcipiendoinN. MSS. ad W efembec. de
Ferisd. n. 7. allegaro, pro non obtemperantium coércitione capi-
as, illud nonin quovisdecreto, przfertim a¢tibus voluntariz Jus
risdiGionis adhibito, eminere deprehendes. Involvitenimcon-
tradi&ionem, voluntarium effe & imperari.(b) Si Magiftratus
horundem{; poteftatem ad modernum noftrum ftatum expendas
mus, non ad LegumR omanarum regulas, {ed rececptam omnibus
ferclocis , prafertim in Germania confuetudinem, qua Jurisdi-
&ionumomnium fcaturigo dicitur, resvenit exigenda. Eaque
induas{pecies ,{fuperiorem {cilicet, criminalem, five altam, quz
criminum animadverfionem concernit ; & inferiorem, civilem
five baflam, quz in caufis civilibus & pecuniariis , item leviorum

deli®orum coércitione occupatur, omnis dividitur Jurisdi&io.

Theod. Reinking. deregim.fecnl. & Eccle[. lib. 2. claf]. 2. cap. 17. nt
40.[¢49- adcujus fpeciem ultimamjus decernendi referrideberes
adcoq; arbitrarié Magiftratus Jure hodie competere , fole meri-
diand clariuseft. Simonc. lib.1.tie. 1.n. 76. s0f. quod tamen cum.
micafalis, pro caufarum qualitate & modo delatz JurisdiCtionis
diciputandum eft. Nam caufz quo periculofiores , 6 pluribus

- ebnoxizfuntcautelis & {olennitatibus ¢. #bs. 3. de elett.in 6o, ¢a-
rumdyarbitrium & difceptatio apud Magiftratus quosyis haud de-
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ponitur.. Sic arrogationonnifi Principis, in quem Lex Regia,
{ummam rerum tranftulit, indultu factafubfiftic, §.2. 7. deuw
€. .16.C.eod.. (c) putamunicipali, utpote qui baffam habet Juris-
di&ionem, Balthaf. Zabn. Ichnogr. munic. ¢.7. qua Judices vica-

'
]

fef

|/ accep

ni & ruralesnon muniuntur, Marrh. Colerws de proceffiescecut pari,. que:

f 2. c.1.n. 112. ideoq; nec Jure gaudent interponendi decretun, §z- der
g mﬂﬂﬁhé- 31' s 7.”!4’05' i/
| Co!

I z . - dei
Requiritur ( a)' autem Decretum con- .;\?f:
: £

firmatorium cumprimis in alienatione (b) |

g rerum (c) minorum, (d)"‘~mcnte”C3PF°r“m" L
| (¢) prodigorum, (f) & fimilium. (g) Ut | ¢

Ecclefiafticarum (h) Civitaus vel Unives= |
fitatis (i) & Decurionum. (k) re

n
Q. (a) Cuivis quidem contractui decretum & firmamentuns 7

Judicialeprofpicienter adjicipoteit, fuaflu Briinl.2.n.3. C.de W D

decnr. aliorumd; Dd. & adhibitum infignesoperatureffedins, quin ce

tamen abiis, quibus lex liberum rerum {uarum: moderamend te

arbitrium committit; negle®t6 quoq; decretd ritc valideq; con= le

traCtus celebrentur, dubitandum nonelt, /. 2. C.amandat. i.9.Cde T

Fndess |, 2.ff. fiaparent. quis mannm. L. 14.C. de contrab.emi. 1-16.Ce d

de jure delib. fruftra diffentiente 8cdecretum in omnicontradte l

alienationisimmobilium exigente Bertack z'izR&’perr.wré.Dﬁmrr n

tum Fndicis.ver(. 85 nifi foree ab initio mens hac fuerit contras a

hentium, arg: L. 17: C. defid. inftr: c. fient: grave: 1. exer: de-vranfals th

Simonc. d. prafat.n. 125, vel {tatutum de interventudecreti difpo= it

10 e nat; quod quibusdaminlocisreceprum effe notatury Du. Beneds I
‘i 8 x* | b. szrpz,a'z,n ?mz&prﬂd. far. part. 2. c‘mﬂ.' 23+ dqﬁ I 7..3% ( b) vocabu- ut
4 A - lumhoc proprié{umtumdominiitranslationem denotat; LsCode th
fund. dor.. Alias idem generaliflimumefle & varios diminuendts 0

dete~-
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deteriorandi & obligandi fub{ecomplecti modos , proletarié lis
quet, L. fin C.dereb. alien. non alren. . 28.ff. de V. S. 1big, Geedd.l.s.
ff.defund. dor. c. nnlls 5. extr. de reb. Ecclef. alien. vel non 8 hze
acceptio hujusloci eft: Ira urrem alienare prohibitus eandem ne-
queat plgNOTISNEXN afticered.l.11.C.covc. nulls 5. exIT. d.t.l.5.§. 10.
dereb.cornm, qui fubint. . 14. ¢5o Anth. hocyns. C.de SS. Ecclef. Si-
monc. d-tr. lib. 2.21t. 5. m. 24. cum hac pignoratione jus inre alterj,
conftitvatur, §.7.7. de Aét. 1 17. §. 2, depatt, Gedd. d.1. .. & ea-
dem plerung; emergatvis, quzin alienationeelt, / 4. depign. ait.
Nobilif]. Dn. Franzé. d.Comment.ad SC. Vellej. n. 7g-adeoq; parﬁm
interfit, alienes,an facias 1d, quomedrante tandem ad alicnationg
deduceris, . 7. f.1. dereb. eor, qmﬁﬁb tut. Da. Cﬂrpz,ow. d_dqﬁ I ode
Andr. Tiraguell. deretraitt. lignagier. §.1.Gl.14.n.14. 1n pigno-
relegali,ubijusinre profecutitate debitiab ipfalege conftituitur,
decretum eft fupervacuum. Lex enim haud minore pollet effica-
cia, quémiudex, qui Legig min.iﬂerfﬁ.; Andr. Gail. 2. Obfervat,
Prad. 83.7.10. Q. an folutio intuitu creditoris debitumw,
recipientis, cujus factum civilicer fumta includic, alie-
natio fic ? Affirm. Utcung; enim ca dominium acquiratur,§.2.
f.gmib. alien.licet. 'vef 107, Z;'27.'deﬁlm‘; [ Hincinvito {olvi non
pofle, forteantheoricz veritari confentaneum eft. Nobiliffics Ex-
cellent.Dn. W olffe. Adam Lanterbach.{Ctus, ¢5 apnd Tnbingen|. An-
teceffor celeberrimns y Fantor ac Praceptor nofter , Jngster caltns-co-
lendiffimnsin Colleg. Pand. t. defolution. quamviscontrariumcomy
muniter fitreceptum; zeffe D, Carpzov. IP. for. part. 2. conft. 28.
defin- 11.f7. ] vicifimtamen aliquid amittitur , puta obligatio,
] 15.1. 22. defolnr. Creditor igitur pupillaris ad capeffendam ple-
niffimam {ecuritatem tutoris autoritatem& fententiam judictalem
adhibeatfoluturus, d. §.2. 7.d.t.L1g.§.1.deR. C.l.25.C. de admin.
turor. hanc {tomiferit, jure quidem ipso liberatur,fedpupillusres
fticaityrinintegrum, L. 7. C. fi adverf. folut. }nure Confultiffimns Da.
Ludvuvell.Comrzent.in Inft. add.§. 2. (¢) non tantum immobili-
um, de quibusloquimrSC. Clementianum L z.de reb. eor. gnz [ub
rur. Sed &moventium fefe , altarumq; mobilinm,ad quas dictam
Orationem produxit Conftantinusinl 22.C.de admin. tnr. modo
{ervando fervaripollint. Nam quz pereunt tempore, velufu con-
- - -~ {amun-

Ce
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fumuntut, finé decreti interpofitione lieite veneunt , d./. 22, inf ﬁqia:lel
Add. Simonc.lib.3. tir. 8.n.51. eqq. Q. an his molendina a- b
liag; bona juxta flumen fita & inundationis periculo caftjui

obje@are@é annumerencur ? Affirm. hoc Tiraguel.d.r.2 | o

§.1.Gl7. n.g92.aliiq, relati z Pinello ad I 1.C. de von. matern.p3.n |
28.perl.11. §. 5. ff.de minor. Sed negativam ibidem Merito propu- de::c
gnat Prpell. In harum enim rerum diftra&ione non tantum jufta, ol
caufa, qualis hécloco eft familiaritas periculi 4. .71, . s {ed & de- 1*161
cretum judicis juftitiam caufz trutinantis requiritur , 4 /7 C. de t}mil

?md. aral.veb.minor. l.5.§.1. 1L, 7. §.fin. de jnre delzb. Nobilsf]: Dr. on!
Ludvvell.in N, MSS. ad W efemb. dereb. eor.qus [nb tut. Simoncdib. T

3. . 8.7 81. Het'inus, demolend. quaft.50. (d) L.11. de reb. eor. gns Ja
futb tus. L. 2.C.de Curat.fur. t.t: C. de prad. & al. reb. minor. & {1 quis e
ignoransrem minoris &c. parile derebusp upillorum ferendum, Tib
efle judicium , fortiorurget ratio, z.z. de reb. eor. qui [ub snr. QUZ 20
autem & quot requifitaad rerum pupillarium alienationis valid- b
tatem przter judiciale fuffragium legibus fint prodita,, docet Dr. L

Carpz.ov. IP.for. part. 2. canﬂ'. 1. dqﬁ' 28, ﬁqq_. add.Rol. aValle 'vai{.i' PO
conf 7. n.19.[eq.Stmonc. lgh. 1. tst. 1. n. 16. nbe . 10, notanteiaflerit,

0
nullum hodie contraétum , qui decretd judicis fit firmandus , des Eﬁ
jurc{ubfiftere, ob difficilimam legum obfervantiam. (e) L7.J: £
1,05 2. decrrar. fur. quorum appellatione omnes quocung; modo 5
judicié & difcretione carentes, lunaticos, fatuos& fimiles coms fo
ple&or, L. 15. §. 1.de curat.fur,l. 6.deprivil.credis. L. 2, depofinl, etlr n
am furiofos arg.§. 1. Inft. quib. non eff permifl. fac. teftam. L. 25. C.de Il
nuptits. l.2. C. deCurat.fur. quamvis alias a mente capts” m
ineo differant,quod illi cum tumultu & clamore defipiant : hive- f
ro citrarabiemtranquilld quadam mentis alienatione laborent, al
arg. L. 2. ff. de inoffic. teftam. 1.28.C. de Epifc. and.d.l.25. C. de nupti= p
s Du.Ludw. Comment. in 1.§.[ed @& . 4-de Cnrat. Simonc. prefar. d

n.74.(£.) boar ff. deveb, eor. qus (nbtut. & paffim tstr.ff- ¢ C.ae Cu- &
rat. fur.Prodigusenim etfi reverg ratione non defticuatur,diflipans Vi
do tamen& dilacerando fua bona furiofum facit exitum; /. _zz.ﬁffﬂ D
f.detutor. & curat. dat. l.1. de Curar. fur. hinc 1n curationg agnato- I
rum effe & rerum {uarum adminiftratione carerc jubetur, d./- )
fed hicdubium fuboritur,an prodigo’ flatim ipso jure, ubl §.
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d. L1, . ledl
quintur, i
¢ delih, Nﬂhﬂfi
!,yﬁ Pt Simins
. 11, de reb. e
reb m:ﬁsr-&ﬁ:..
Hlorom ferenis

~ideclicethabitam prodigalitatis acquifivit & exercere
cepit, an demum Magiftracts fententia bonisinterdi-
catur? circa hancquaftionem Clarflimorum Juris [nterpretum

difcordantes videas opiniones. Sanelegiinterdiétio hzcad{cribig
tur, d.L.7- & L. 13. de Carar.furiof.l. 18.qn: teftam. fac. poffil. 5. §.1.
de acqrir. nered.eamvero Magiliratus decretd {u6 prodigum de-
clarando denunciat & ad cafus ﬁngular:&s accommodat, L z0. L. 75,
l.16. §.1.d.¢.de Carat.fur. l.27.demenor. L 6.de T.|10. quam poft-
modumn ultro fequitur datio Curatoris & neceflario adminiftrati-
onis ablatio, arg.l. 8. C. de unpt. junit.'l. 7. ff. de curar. fur. Da.
Ff‘dﬂf&%ﬁzp?‘é [ﬁﬂ:a’-. E.?CE?FCZ-?«'. ?ﬂ?"?d, 3. g%ﬂﬁﬂ 6. Ante fa&am hanc d_e_
clarationem & infecutam 1aterdictionem, ut teftari . 2. 7 quib.
non eft permiff. fac. reffam.1ra & contrahere,contrahendog; resfuas

liberé alienare prodigum pofic, verius eft. Dz. L%d‘w.ﬂdlﬁﬂ.l){@.
z.thef 9. lit.d.(g) quales {untin genere omnes, quorum bonis curas

tores & adminiltratores praehiciamant, L 12. dereb. eor. gui fubtar.
Lis. §.1.ff. & L. 2. C.decurar. fur. eo quodipfi ob mentis vel cor-
porisvitiumaliquod, aliamye ob caufam rebus{uis fupereffenon
poflint §. 4. f.de Curar.horum pluresdinumerat Gorhofr. sn not, ad
rubr. titeff. & C. de Curat.fur. ¢o Simenc. prafat.n. 74. E6dem jure
exzi{tuantem amore cenlendum efle tradit idem S;monc. alleg.l. n.
75. cum furor nupcupetur affe@ioamantium. Sed qud pacto as.
fertum hoc defenfet, 1pfe videat Sub finemzd. n.candideé profitetur,
neminem 1n eandem opinionem {ecum condefcendentem fe repe-.
rifle, deoq; & nos nggantium {equimur caftra & fine lege , fir-
maq; legis rattone loguiernbelcimus, Now. 18. ¢, 5. Nec quicquam,
roboris & prafidii {ubminiftrat fubjectaratio , quiareponituc.,
amorts vehementiam furori pofle aflimilari, Tiragqnell. de poen.tens-
per. canfa 4.1ed non per omnia & in omnibus. Minus ob atyquod
deebrio fuperadditz6:d. Simonc. cum Equé vel magis dubium fic_
& indigum probatipnis. (h.) que cultui divino melits confer-
vando & re€tius vacando, adcoq; ufibus divinis mediaté manci-
pantur, & indigitantur patrimonium Ecclefiz, Herm. Vlt. defend.

Jth.1.c.5.n. 2, bz 2qué ac resveré divinz,de quibusvideatur gmpl.

Dn. Lud~y. ad Inft. Difp. 4. the[-2.0i2. f.[qq. 1big, alleg. Schneidey.ad
§. #1.de R, D.7, 9. nulliys funt, hominum{; commercio cenfura
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eximﬁntu r,&eidem rurfus fubigi,vel hypothecz faltem tituld cui.

quam addict prohibentur, ¢.7. 2.° paffim extra: dereb. Ecclef.alien. nipr
vel non. M. Ant. Cucch. Inft. Jurts Can. lsh. 2.15¢.15. nifi2liud fuadeat quz

fi

utilitas, jubeat pietas, imperetve neceflitas, Dz. Ben. Carpzov. fu-

yispr. Conf. lib, 2. ts2. 19.def. 301. quibus eafibus cauiz cognitionem, de
aflentientis Cleri fub{criptionem & Epilcopi decretum Canones” (b
efflagitant, ¢.zuanuper. 10. extra. dehis,quafinnta Prel.c.f.extra. de Ju
reb. Ecclef. alien.vel non. ¢.1.e0d.t. in6to. can.fine exceptione.j2, la
catf. 12.9.2. Dn. Carpz. d.l. defin. 300. Attamen cum Univerfitate (1
temporali& inquandam confequentiam rerum alienabilivm,pofts Il
habitis quoq; his {olennibusres{divinz poflunttransferrs, /. 24.f. d
i. de contrah. emt. ibig, Gothofr. (1) Ez res, quz patrimon{um Civita- C
tis & populi pecunia dicuntur,necuiui publico deftinantur.{funt, it
in commercio, l 6. d.t.l.17.de V. S.5big, Magir. & Gedd.n.15. & Z
decretbaliisq; requifitis intervenientibus rité venundantur, L f. C t!
LR ' de vend.reb. civit. lib. 11.1.31.1. 1. C.de [erv. Reipbl. manumits. D, I
A8 U : Carpz. {P. for. pﬂrt.jz.ca_zzﬂ. 13.def. 7. n.4. (k.) Nov.34. pr.ubiin- C
AR T ; cufatur, abrogaturd; mirabilis conftitutio /fin.C. depred. decnr. t
' ' finedecr. non alien. quz {olam venditionem decreti adjeGioni fub- - i
jiciebat, cujus 1. variz variorum rationes proftant apud Simonc.di t
prefat. n.99-[99 | J
V. |
Tum etiam neceffarium eft inarrogati- |
one,(a) prolium unione, (b) tutelarum de- 1

latione, (¢) debiti remiflione. (d) Ut & n

caufisalimentorum, (e¢)dotium, (f)donat-

onum, (g )hereditata,(h) & aliis pluribus.(1)

t (a) Ojar’n Principisautoritatem,fedulamg; caufz cognitio- |

nemexpolcere, fupra. thef. 3.lit. b. notavimus, 2dd. §. 3. /. 1. 17. ff
:!xv.’ 2 C d d - \ . d . l . [ b $ - T, {.‘ a -r
¢ L. 2.C.deadopt. cumin eade capite& hominelibero,fuig; jur

n 3

cumtota familiaalien® poteftatt {ubjiciendc, quo 1;756&";aximé . ;

h affici-
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“afficitur Refpbl. ,agatur. Quz tamen caufz coguitio arrogatio-

nipropria dici nequit, quia & inladoptionibus 1n {pecte ttadictis
quzdam, fed non zque exa&adefideratur, 2. z5. §. 2. & 3./ 17. §.2.

fF-dut. Magnif. Dn. Frantz k. comment.in Pand.de Adopt. n. 13.hinc
decreto judicialiiniisdem locum adlignat Wefemb. Paratl. dita 5.

(b. ) hanc causa plen€, non perfunctoricarq; obiter percognita,
judicis exprefsa per decretum approbatione confirmari debere_,
late demonftrat Fac. Rickins ab Rewoeil. tv. de nnion. prol.c. 6.-1.43-
cum juxta Gazl. 2. Obf125.n. 8. adoptionis {pecies habeaturlibero-

ru m pariatio ; in earumgq; collatione fat longe commoratur Rsek.,

d.tr. cap.gv( c ) patrie poteftatis effeCtus elt, ut teftamento vel
confirmatis teftamentd codicillis liberis impuberibus tutor dari
queat, §.3. Lde tutel.l.1 pr-& 4. 1.de Confirm. tut l.40. inf. dead-
min.tnt. quorum alterum fi deficiat, adminiculd Magiftratus da-
tioindiget, quijudicium defun&ifecutustutelam decretd confir-
mat, vel pure & fimpliciter, citra ullaminquifitionem & {atisdati-

onem, ob teltimonium paternum ad pleniffimam omnium rerum

fidemaffatim {ufficiens, §. fin. 7. desntel.l 1. §. 2. de confirm. tur. vel
inquifitione adhibita, /. 4. de teftam. tnt.l.2. 1. 7. §. 1. de confirm.
tzt. quandoq; etiam fatisdatione , L 5. d. ¢. Nob:liyf. Dn. Lyd~. ad
Inft. Difp. 3.thef.2.li#. C.. Idem decretum locum fibivendicatin tu=
tore Illuftrium perfonarum, accetu Senatorio ele&o, ali6 tefta-
mentar10 & legitimo non {uppetente, /. 2. C. de turor. vel Cyrar. Il-
Infltr.velClar.perfon. l.nlt. §.6.C. de curat.fur. Sic & in altore.,
hoc eft quafi procuratore,cum tutormomentaned aliqud impedi-
mento veladver{z valetudinis, vel alterius neceffitatis detineatur,
quo minus pupillinegotiain przfens commodé expedirepoffic_,
conftituendo decreti interventum a legibus exigi, comprobatur
§.f- 7. decurat. l.24. de admin. tnt. Add. Mynfing. Cent. 2. Obf. 35.
Gail. 2. Ovferv.107.n. 6. Quod autem tradunt Dd., pérdecretum
hocnontam tutorum conftitutionemroborari, quam decernitu-
telz adminiftrationem , ejusdemq; quali poffeflionem concedi,
\Vefemo. t. derntel.n. 5. Simonc. prafat. n. 83.an ad leges, earumye

{enfa congruum {itdictum, alij judicent: nobis fané non videtur, -

per L1.§.1.de admin.tut. Nec quicquam plané textus, quibusifti
innituntur, ad rem

faciunt, utpote de divifione tutele, qué cafis
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plerung; res tandem ad Pratorem redit, difponentes. Exnovis-
{ima Imperii conftitutione {ive reformatione Politiz gt Qugfpurg/ &
eAnino 1548 [wb tirul. pon pex Pupillen Bormiinder. 6. dag aucy-tuzor | L
vel Curator non nifi Mag:{tratu decernente turelam vel Curams
_ re&é gerit & adminiftrat, Amplifi. Dn. Ludsv.inlV. MSS.afi\Y_fe‘-
1 ]}mb.d. I. Inventarium a tutore vel herede rite perfetam judicl- - e
aria confirmatione haudindigere, vertus putamis, arg. L. ult. C.de

d. jure delib. Simonc. Ith: 2. t. 6. Infp. 6. (d.) qua veil,pc‘rpct}la’eﬁ, ‘z
ciim major creditorum commiferantium pars debitors, qui non.
{ud {ed fortunz vitid folvendo effe defiit,quotam debitt remittit, x
reliquis renuentibus, Prztoris vices neceflariz funt, qui decreto j
; . {equatur majoris partis arbitrium, L 7. §. #lz. Il (99.1f-de pat?i‘. I?H- :
Carpzov. fP-for,p. 2. conft. 22. def. 26. id quod favore liberationis™ :

- &neceffitate quadam jure conftituitur, obtinetq; {1 de parte debitt
pactio fiat, fecus (ide toto, arg. /. 4. pr. de dol. excepr. L. nlt. de dol. .
Simonc.pref.n.112. vel temporalis, tempus enim pro parte preti
habetur, arg./. 2/.§. 4. de afl.emt. cum dilatio qtiinquennalis ama-
joricreditorum parte debitori conceditur, Magiftratus humant-
orem fententiam pre duriorieligit& confirmat,inducitsg; durail-
tibus creditores retreétantes debitorem moleftare vetat, 4 fiz. C.
gwibon. ced. poff. Dnn. Carpz. d.l. def. 29. (e.) quz vel pupillispro
patrimonti modo funtdecernenda 2. 2.3. & 2. 1. f. & C. #bs pupill
educ. ¢ de aliment. praft. add. fob. Bapt. Pontan.tr. de aliment. c. 13
7.9.vel i pupillo perfonis conjunétss przftanda, veluti matri &
{orori, L. 1.§. 2. de tutel. ¢ ration.diftrab. l. 13. §. 2. de admin. tar
arg. L. 21.f1.S. M. add. Martin. Coler.tr. de aliment. lth.1. .70 € b
modo aliter fetueri nequeant, d4. /. qu od fiforte citra Magiftratus
decretum tutor alimenta erogaverit,e0nomine pupillo nihil pra-
{tat, l. 4.7bi pupill. ednc. nam quod atutore bona fide impenditur,
juftitia potius, quam aliend auroritate firmatur, /. 3. C. de admip.1#r.
vel de alimentis futuris teftamentd relitis tranfa&io eft interpo-
nenda, L. 8.ff. ¢ L. 8. C. detranfaét. quod exaudiendum eft, fi divifig”’
penfionibusrelicta fuerint,qux nunc reprefentari una fumma cér
{entur. Teltatorn. przgnantiratione motus ita providit,ne alimé
tarius omnia fimul percipiendo &, ut fieri confuevit, profunden-
do poftea egere cogatur, arg... 75. de ann. legat.Nobsl, Do FranzRs
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de aliment bY
, velutimatr:&
- de admin v

[epins land.Comment.in Pand. de tranfal.n.1g. de prateritis & pro-

prid autoritate acquifitis quin {ine Prztore tranfigt poffit, nulla,

Juris obftat autoritas, 4./.8.C.L. 8.§. 2. & 6 fF. d.r.de tranf. add.Co-

ler tr.de aliment. lib.2.¢. 8. Simonc. leh. 2. tit. 6. Infp.11. G lib. 3.1.8.n.

127. (t) in quibus conftituendis & moderandisinterdumJudicis
- inquifitio & decreti interpofitio exigitur, {f nimiram mulieres de..
bounispaternis, patre furore vel holtibus opprelso, L.28. C.de Epzfc.

and.l. 25.C.den#pt.vel minorennes adhuc de propriis dotare ne-
ceffum fit, L. 9. L. 22.C.de admin.tmr . fin.C.fimaj. fall. 1. 8. C.deprad.
minor. ldem obrinetin donatione propter nuptias, 4. L. 28.¢r /.25
add. Simonc. lib. 3.1it. 8. Infp. 13. (g) Mincrem neq;cumdecreto

“res {uasdonarepofle, indubiumelt; Lfn.C. fmaj. fall. Wefembec.

t.de palt. n. 5. fic folam adminiftratoriam poteltatem ad donatio-
pem non{uflicere, evincit L 7. de donat.l. 28. §. 1. de pall.l. 1.§ 1.
qua vespign. vel bypoth.l.3. §.8.de dogat.inier V.o U.adeoq; tutor
pupillinomine,adhibitss licet {folennibus, largiri nequit, /. 22..
46.§.ult. de admin.tue.nili 1. tutelamadminiftrecIlioftrium per-

fonarum,/.z2.§. 3.d.2. quz debere fe , quod fpontetribuunt, exia

{tignent, & nifi beneficits fuis creverint ,nthil e praefticiffe credit,
c.1.extr.dedonar.itatamen ut decretum adhtbeacur & locS jultz
caufz deferviat nobilitas. vel 2. utilitaspupillthoc' fuadeat , £ fir:
ff.decurat.fur.l.1.§ 2.detur. & rat. diffr. Andr. Gazl. 2. Obf. 72.7.

8.[eq. Indedonationem remuneratoriam atutore, decretd judi-

cis rem penitius z{timantisinterveniente, fatam {ubfiftere ,docet
Dn.Carpz. IP. for.p. 2. confb,11. def. 48. prafertimfifingularia fint
benemerita,ex quibus ctiam datur extraordinariaperfecutio, /. 2.

dedonat. add. Stmonc.lib.1.r.2. Infp. #. Utrum in donatione
{fummam quingentorum aureorum excedente prater.,
infinuationem confirmatiojudicis fit neceflaria ¢ dubii

hzrent Juris Intcrpretes : nos negamus cum Dy Carpz. IP. for.p.2."

conft. 12. defin. 18. ¢ Simonc. ish, 2.tit. 6. Infp. 7. (h) inadeunda,
hereditate quamvis lucrofa tutorisjudicid pupillum egere, patefcit
cx §.2. Ldeantor. tut. l.5.C. de jure delsh. quo f1deftitui eum con-
tingat, Pretor fuccurrit & autoritatem accommodat, /. 78.72F. C. d.
t.ada. 7. C.qui admitt.adbop. poff. (i) v.c.{idebitorum faculta-

s ob publicam neceffitatem vel utilitatem fub hafta diftrahantur,
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B é;.ﬁﬁpmﬁt:’r publ. penfir. 1.1.(. de fid. & jur. baff. vel ab Ui

. ' 4 . :
verfitate Syndicns eligarur, l.6.§ 1.9n0d cujmsq, Univer[. nom. arg.

l.1. ¢ 2.C.de [erv. Respnbl. manzm. quam tamen (clennitatemad |
Syndici conititutionem nullibi requiri,eamq; potius absq; decres g
to valere ;arteftatur Dz. a’zrpz,. IP. for.part. 1. conft.13.defo.7.n.5. | t‘
Rol. 4 Valle vol. i.conf90.m. 5. [eqq.  Plures caufas judicial decreto 3;1-1:

corroborandas congerunt & exponunt Szzzozc. d.prefat.Petr.Due-
nasreg. 183 Frapnc.de Caldas adl. [iCuratorem.3. verb. contrallnm-n-b.
[eq9- (.dein integr.refiitomin. & ertach. in Repert. vert. Decretnim

Il
:
Dudscs . , 4 f
71 ‘;
Proferatur decretum przvia caufz co- |
gnitione, (a) ajudice (b) protribunalife- 1
dente, (c) iis, quorum intereft, citatis. (d)
Scripturam autem neceflano requiri () vel
certum tempuslege prefinicumefle (f)non
putamus.

(a) L g.0.1.deoffic. Progonf.l. 2. de confirme. t1t. ut & alias , -~
bicuna;inaliquo actu auteritas fudicisex rgitur fufficiens cauiz
cognitto neceflaria reputatur, 47 [.10.§.12.deinfnsvoc.l. 13.§. 1. de
winoredAndr.Gail.2.Qbf72. n.5- 7. Chriftoph. Befold. conf.98. n. 29.
cujus verba annotabimus : Dic Gerichtliche billigu ng ift nicht gnuge
famb / fed fufhciens caufz cognitio requiritur. Etjudex fine caui2
cognitione pro cedens, cenfetur tanquam privatusprocedere,Perr.
Duen. deReg. fur.reg. 186. Kol. 2 Valle vol. 2. conf-6.7. 18. ejusq; dee
cretum eft ip{o jure nullum, L 5. §. 9. ¢ 14-ff- deveb. éor.qui [ud tt.
l8.§.17.derranfalt, Dn. Carpzov. IP. (onft. lib.32. tit. 19. def. 302
maxime {1 contineatalienationem, vel renunciationem,Rol. a Vall.
vol-3.con[ 7.n.64.quod varic & notabiliter ampliant D d.-Duend.l

traduntq;, tunc demum pro decreto przfumi, {1 exprimatur,ill-Ud
caula
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causacognita efleinterpoficum , Gasl.d. Obf.72. 1. 6. de ua caufa-
rum examinatione {feparatum conficiatur inftrumentum,{ecundum
antiquam impreflionem, Rol. a Valle d. 1. n. 6 7.6 Vol. 1. conf33. n. 11,
Dnen.d..a quahodiereceflum eft,telte Simonc.dib. 1.1.1.1. 10.4.c% lib.
3.1, 7. 7. g2, Illud addendum,inprobanda relatarum caufarum.
difcuffione verbisNotarii affertivis non ftari,ctim tritum fit,Inftrus
menta non probare ea, quz non poflunt fieri tempore Notarii ro-
gati & co przfente;Imo nec verba Judicis narrativa fufficere & ple-
‘nam mererifidem , nifi ex aétisidem, quod aflerit, appareat, arg.c.
cuminjure.31. extr.de offic. & poteft. 1ud. de leg. Rol. aValle d. I, Val.3.
conf-7.n. 6. quoddeiis negotiis exaudiendum eft, quz fedulam,
pericrutationem exigunt, non de his quz minus diligenti expedi-
untur, Gabriel.lib. 2. concl. 5. de fentent:is. n. 31. Debet enim caufz
cognitio adhiberi pro natura niegotii-aliquanda minor & femiple-

- na, altquando plemor & exa&a, in qua plura occurruntexcutten-

da,vid.l. 27.deadopt.l. 8. §.8. |99 de tranfall. ] 7. 6. 1. L, 6. feqq. de
conf-tnr.l.5.0.9.19. derev,eor.qui (nb tur. Vdalr. Zaf. ad |. fnfle. 11,
de quinpoﬂfﬁal. 7.324. Alex. Randen(.1ib. 1. Refp.10.7, 151. momé-

tanea & fummaria caufz dilquifitio regulariter non fufficit, c. 7. de
- veb. Ecclef.alien.velnon in 6. & proptertemporisbrevitatem,fi ed-

deminftanti, qué petitur, decretum interponatur, omnia pracipi-
tanter gefta fuifie dicuntur & re ac negotid non matureé difcufsd A
exliteres. g extr. deveflir.inintegr. Rol.aValle Vol. 1. conf. 99.1n.76 .nifi
jam ante judicicaufa plene (it cognita,quia tuncceflat ratio,a’deoq;
& juris difpolitio, /. 32. ad L. Agn:l. Gﬁ:}yr. L. 1. 34. veltalisfit co-

~ gnitio, quzin continentiadhiberi queat , nec in magnum vergat,

prajudicium, Duen. d. Reg. 186. cui add. Sebaft.Vant. de nullst Proceff:
ex defeltn Procefl.p. 23. vel Princeps motu proprio & ex plenitudine

poteltatis & publicz utilitatis vel neceflitatis causd decernat, arg.l.

7.§-fdeinjur.l.g.l. 14. (.de operibuspubl. Zaf.ad d.1, q#fte. fol.324.
Illudapud omnes indubiumeflereor,hanc caufz COgnitionem pras
cedere-debere decretiinterpofitionem,/. 6./ /2. C. deprad. ¢ al.reb.
minor.l. 3. (:ﬁqzm zgnor. Ingenere autem fi fumatur decretum.,
comprehendit caufz cognitionem, czteraq; {olennia omnia, quz
leges {ﬂ]&gitant. Hinc decreto alienare intelligitur, quiadhibitis
omnibus requifitis alienats 7acob. Menoch.(omment.derecyper. pos-
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b. [feff: vem. 15. 1. 148. Simonc. prafat. #. 21,0 bb.3.t. 9. n. 26. (b) ad

c. guemjus decernendi fpecet , jam demonftratum deditfuprashef 3.

?.c) 1.3.7 fin. ibig, Gothofr.de confirm.tnt.l. 9. §. 1. de offic. Procon[l.
6.C.deprad. ¢ aliss reb.mipor.l.3. §.'8.ff. debon.poff: L. 2. §. 1. quis
ordoinpof]-ferv. Duen.reg.188. Zaf.add.l. j%ﬂé. f. 324.8imonc. lib. 1.
z.1.2.63. nam caufzcognitio tribunal defiderat, &a judice non.
tranfeuntur ac procedendo , fed confidendo expedienda elt, 4. /. 3.
§.8.debon. poff- arg. L. 4. C. de dilat. Nov. 82 ¢c. 3.cap.ult. de [ent. T re
j#d. iné. ob majel atem Judicis confervandam, & ut fz;?aciori pri-
dentid, animiq; maturitate procedatur, Sev. Fant. d.tr. demunllsr. fent.
rubr. ex defelt.procef.n. 84. Quod tamen fallit 1. 1n caufis {umma-
riis vel minus plenam difquifitionem depo{centibus, 27g. Clem. [ape
ver(- [ententiam de V. S. Bertach. in Repert . verb. Decretum Fudicts.n.
70.add. llic. Umm. ad Proce[. Fudic. Difp.19.thef-9. n-finr. 2. Si Ju-
dex deplano procedercjubeatur, arg. /. 14.§. g.f1. deguaftion.l 4. flde
requir.re 5. Simon€. lib. 1. tit. 1. 7. 63. inf. Ilud hic notandum,tribu-

‘nalhéclecd non tantiim editumiljud fedile, cui magiftratus majo-

res jus dicturi infidehant, fed {ubfellia quoq; inferiorum, vel quem-
cung;locum , in quojudicari confuevit , denotare, ZL.Umm. d.Difp-
d. Lit.add Bachov.inN.ad\Vefemb. t.dere jud.n.7.  (d) L 39: de
adopt.l. 3. dehis qna inteft. delent.l. 13.2nf. pr. de minor. Nov.119.¢. b

‘Przfentiam enim vel faltem citationemattinentif in reliquis quog;

caufarum difcuffionibus'juris ordo fervandus poftulit, & ea, que
alterd parte inaudita decernuntur, vim rerum judicatarum noan ac-
quirunt, /. £7.derejud. Sed annulantur,! 6. §. 4.C. dehis,qui adEc-

cleficonfug.l. 2.C. ubiinrem aél. Duen. d.reg.188.1plog; Jure (unt nul-

la,inftar definitive, /4. (" de fent. ¢ interloc Lf. (- fi per viem vel al.mod.
Andr. Gal.1.0b[. 31.n. 11, hin c M. Wefembec. conf. 132, 7. 78. genc-
ratim fobjicit : Obwoln pro decreto prafumiret twird/fo ift doch folchs
suverffehen adhibitd, ubiopuseft, canfz cognitione, h.e. partium.
auditione & citatione. - §tem ¢8 fan Fein decret genennee werden/ do
neche auff verhor der paveen aefcdiche/ L. 9. 9. 2. deoffic. proconf. l.29. § fin-
?’e MENOY. quod obtinetf{ires magnifit ponderis & qiadam rationc
jus abfentisattingatur, fecus in1is, quz nullum abfenti creant inter=
trimentum vel exigui funt prajudicii, quibusvé cantradiftor coms-
parcnscemoram injicere nequeat, L 6.pr.l.13. pr. §.1. ff.4d S(. Tre-

bell,

tie
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bell.Simone.d.prafat.n.4.Add. quz deinter locutoria tradit fic. U,
ad Proc .jud. Difp. 19, th. 5.[ub finem. (€) L fin.(.fiadver(donat. ut &
aliisactibus {criptura eflentialis noneft , fed facilioris probationig™
gratid tantium adhibetur, 2. 4. f. de pignar. ¢ bypoth.l. 4. de fid. inftr.
l.g.10.C.eod.l.12. (. de probaz. . 17. (:depalt. nifi vel rei natura, vel
lege, vel pacto exigatur, Nob. ‘Din. Ludvv. Difp. ad Inft. 13.th. 3 iit. a.
Accedit, quod de confuetudine indubie ita fervari,ateeltetur Simonc
d.pref.n. 29. Sanein{cripta vel monumentafivearchivapublica de-
cretum referridebere, haud diffitemur, cim coramjudice, ut judice,
res peragatur, ¢. gzoniam. i1, extr. deprobat. fac. Rick, tr. de Unjon,
prol.c.6.n.33. quaratione inannotando Judicisdecreto Notari® mu«
nere {ud rite fungatur, ex ponit Simonc. léb. 1. tit. 1.7 100. fs9q. (£ )
Autoritatem 1ftam Judiciariam aétum przcedere, vel inip{o actu in-
terponi pofle, und fere ore Dd. affirmantomnes, / 5. §. 9. e9q.dere-
bus eor. quifub tns.l. 2.3. (. fiproprer.prb. penfit. Numvero idem ro-
bur obtineat, fra¢tum celebratumin{equatur 2 hicdiverfis inter{e.,
dimicant opinionibus. Nos{ubfcribimus affirmativae, . 7.(. de tnr.
vel curat. Mnfir. penf. Simonc.prafat.n. 31. Rick, d.tr. de un. prol. ¢. 6.2.
4s5-In contrarium {uggeritur,quod tritd axiomate eft receptum:quo-
tiesalicujus auzoritas requiritur non intuitu {u ipfiusinterefle , fed
ut contrahentiad(it, citra fuum commodum, tunc exigividetur eius
conienfus ad {ubftantiam aétus & integrandas agentium perfonas,
\Vefemb. Paratl. de antor. ¢ conf. tnt. n. 5. quz vero taliafant, & de.,
forma vel{ubltantia aCtus dicuntur, debentelle contemporanea & ﬁ}
mul explicari, Szmone. prafin. 34.ubiinhac difffenltate removenda ef-
flictim farigatur, tandemq; diftinétionemadhibet: fidecretum,in-
quiens, fumitur pro canfa fiendi, debet precedere, fi pro caunfa effen-
divelintrinfeca,in iplo a&ta interveniat,{in pronuda approbatione,
ex intervallo fequatur. Imolicerdecretum adausfubftantiam vel
{olennitatem, integrandasq; perfonas fit interponendum’, ob modi-
cam 1atercapedinem, maxime (i favor militet {applicantium,illud nd
vitiari, aflerere conabimur, cim modtenm intérvallum a&ninon of-
ficiat, /. 7.§.1.de V.0. & ea, qua in continentifiunt, iplis negotiis i1y
efle dicantur, arg:l. 40. de Rifiliz:§is. depaiés rion énirh credendim
eft, decretum adaus validitatem exa&um ipliusadtis ingredieffenw
tiam, led effeGivepars folenniratis atusq; dicitur, Pariter fe'res ha-
~ C 2 bets
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betinautoritate tutoris, quz in integranda perfonaPupilli confiftit,
inquo, licet infantid major velpubertati fit proximus , nulla velexi-
gua {altem contrahendi habilitasreperitur , ideoq; tutor prafens a-
&ui celebrando adfit & inipfo negotio non ex intervallo autor fiac
§.2. . deans.tnt. l.g.§. 4.ff eod.¢it. quitamen mox interveniens,pet-
fe&o negotid , autoritatemitidem valide interponere dicitur, /.25, §. t
y.deacqg.velom. bered. Ampl. Dn. Ludw. adInft. Difp. 3.thef. 7. lit.¢.
Q.andecretum die feriatd interponi poflit ¢ caufz cogaitio.
nem & tribunal illud expofcere modo demonfitravimus : hinc{ua
fponte fluere videtur, indifcriminatim quovis tempore decreta pro-
ferre, judicibus non effe integrum,quia hujus gencrisactus judiciales
die feriatd ceffare jubentur.  Feriz autem funt ordinar &
{olennes vel extraordinariz & minus folennes five repentina. Il- .
lz anniverfarié occorrunt & wel refpiciuné cultum divinums

& dicuntur fefta , vel hominum cansi conftituta funt , &qui-

dem vel propter certam memoriamvel atilitatem. Quod divinasho-

norarias& repentinas attinet,iniis actus judiciales omninG quielcere

debent, & fufceptiipsdjure funtnulli: Idq; de illis, qui Jurssdicio-
nis contentiofz funt, facilé largiuntur omnes, 4 2. .f. C. defersss. In

 a&ibus veri voluntariz Jurisditionis, quibus decreti interpofitio-

nem annumerant, fecus efle, tuentur Dd. arg. 1. 2. ¢ 8. C. d.z. Rick. a.
t7.¢. 6.7, 27. Aquo opinamine Jure meritoq; divortium facit Magnifs
Du#. Franzk. Comment. in Pand. de feriis.n. 26.. verbishifcetandems
concludens: {1 Dd. aliguid dandum, fententia 1pforum vera erit 1
illis, quz nullam plane caufz cognitionem defiderant, quod tamens
dictz leges viz patiuntur. Hoéc tutus munimine, decretum {upra re-
cenfitis diebus feriatislatum annullari intrepidé afirmaverim cum.
Dren. reg.188. cuiaflertotextus in contrariumedu&iin tantum noi
obftant, ut potitis in cafibus non exceptis'illud confirment. A4dd. -
wmonc. lib. 1.t. 1. 1. 84. /99. SPG’C%!. t.de ferizﬁ;_ §- ﬁ;qmmr. 2 'zzerﬁ ult. Role
e Valle Vol. 3. conf. 7. 1. 23.
/i

Etitarite interpoficum (a) excluditpra- 4

fumtionemdoli& metus (b) tranficinrem
' judi
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_ judicatém; (c) aliasfolennitates fupplet, (d)
jultum poflidenditiculum cribuie, (e) ftri-

¢tam recipitinterpretationem, (f) necopera-
tur extra Jurisdi¢tionemdecernentis. (g)

(a)- EffeCus decretihujus fparfim depromunt Juris Interpre=

- ‘tes: paucos<€ palmaritshucadduxiffe futhciat. (b) [.1.C.depred.de-

car, -Magiltratus enim autoritas vel etlam propinguorum intervemn-
tus metum fraudemq;eluunt, L. f. grodmet. canfil. 35. C. de tranf 1. 1.
C. de bus gntpropr.met. {#d. Rick.d.tr.c.6.n. 21, intantum, ut decre=

tum inducat pre{umtionemjuftitiz, bonz fidei, arg. L.5. §.1r.de probar.
L 2.Codeoff.civ.jud. L1. C.defide s jurehafte fife.! Duen. reg. 185.:Si-
monclib.3.t. 7.n.145. & prefubfternit; omnia, quz faciendaerant_;
interventlle , necquicquam ad actus perfetronem neceflarium fuifie
prmtermiﬂum y Adrian. Gylman. Sympb. Tom. 4. part.1.vot.g.u.84.Ga-=
brriel. Isb. 2. concl. 5. de fenrentin. 6. mado interpouatur 2 judice perito
& de negotio fatis edo&o , arg. L. 2. C. deprad. decnr. Duen. d.[. 1 onas
rus enim & Idiota omnes Jurisiolennitates, quasignorat, adhibuis-
{e non creditur, Simonc. l1b. 3. tit. 7. Infp. 3. #, 32. Inftrumentd infu-
per exprimatur adhibitis Jurisfolennitatibus iflud efle interpofitum,
Gasl.2. 0b[ 72.n.6.Chriftoph. Befold. conf. g8. 1. 29. M. Ant. Peregrin.
ltb.1.conf 72.n.11. quz{upervacuo feparata fcripturd & fingulatim.
enunciantur. Szmonc. lzb. 1.t.1.7. 104.1ib.3. 2. 7. . 42. Prz{umtio au-
tem hac¢ juris eft & contrariis documentis dilui poteft ac everti, 2. C.
defid. & jur.baftafifcal. v.g. deleta lzfione enormiflima.Sichard.con/.
matrim. 9-n. 42, Gabr.d.l. n. 36.1in certisenimnon eft locus conjettu-
X2, L.173. §. 2.2nf. de V.O.arg.l. 3.C. de liber. prater. & veritati meritd
ceditopinio, §. 12, . delegat. (c) 1 3. C. de fruél. ¢ lst. expenf.camqs;
vim quandoq; quoad partesinduit, a quibus velexprels¢ approbatur,
vel{ileatio, perlapfum decendii, arg. L pen. C. de receptr. Muarth. \We-

femb. conf: 200.n.go-quod finon centradixerint querelando vel per,

provocationemfufpendendo, 6b confenfum faltem ajure prefumtit
ab his jurisremedits excluduntur, Aazth. Coler. de procefl.execut. p. 1.
#.2.72. 4. & pronutiatum, licettendatinprejudicium aliorum,virtate
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: reijudicatz munitur, cui contraveniri nequit, /. 4. C. dere jud. -clims

| - pro veritate habeatur, o 25. de flat. hom. |. 207. de R.7. Mat. Wefemb. iﬁiei
it e conf. 200.n.go. Decretumenim przeunte caufzcognitione, lisque_, i
quorum intereft, citatis emittitur & pleranq; negotiis finem imponity Q:
quo cafu fi{ententiz definitive aflimiles,a vero forté non aberravers, -

d.l.3.C.defruit. ¢ lit. expenf.add. quztradit D. Carpzov. FP. for.p. . L

l ¢ 26.def.18.19. Gail. 1. Obf.19. Judicivero nunquam tranfit in remjus nee
dicatam, quo minus illud revocare & annulare pofht, L 714. de re j#d. 97

| l.17.defure Parr, Matth. W efemb. d. conf. 200. 7. 102, etiam nemine pe- Tio
| tente, motu proprio&ex officio, quando jufta fubeft caufa, Dam pr
l Moller. Semeftr. lsh. 4. c.1.n. 29. Duen. reg. 188. Sic quag; decretunw, (C
: - #1ada&us fubftantiam vel folennifandum eum exigatur,nunquam ret P?
&5 , | judicatz virtutemindipifci,docet Szmonc. lib. 1.¢.1.1.29. velfi obre- (L
| ptum it judici, adeoq; decretumipsd Jurenullum, ibid. Idem eft, fi f

alia Juris ratio adverfetur, & id quodagitur,aGumvé eft , reddat in-
- validum . Confirmatio enim judicisid, quod per fe nultum eft,mini.
d.  meroborat, Ern. Cothm. Vol. 3. Refp.31. n. 29. (d) puta autoritatem
tutorss, /. 7. C. guzadmitt.ad bon. poff.1.18. 37if.C. dejure delib.fi {ola {uf-
ficiat ; fecus filexad validitatema&us prater eam decreti interpofitie
onem efﬂagitet, utinalienationererum pupillarium, qua {ervando
fervaripoflunt, L. 22. C. deadmin.tut. & infolutione quz fir pupillo 2

.....

Ay Beaetell

debitore,adeum{cilicet effeStum ut reftitutiontin integrum via ob- ]

ﬁruatur:ﬁzpm th. 2.lit.c. Decretd quoq;judicis accedente valefeunt .

| geftaperfonz rninﬁs]egitimx s 1.1.§. sequodfalfitnr. (e) | 11 fideaca ]
;’ guir. poff. quam legem Udalr. Zafiusintegro tractatu tluftravie. (f)

[.7.5-1. dereb. cor.quifubim. arg.l. 21, de novat. nec ob paritatcm ra-
tionis extenditur ad {imiliavel majora, imo nec minora.d.4 7. Decre-
tum enim- caufarum difcuffionem requirit , & negotio non fatis
percognitio interponi non potelt , Simonc. Lb. 1. 1. 1. nam. 93
non tamen trahendam eft ad finiftrum, callidum putz , fatuumve
mtelleCtum, nec ejus verba judaice debentintelligi, verbis utor Bhab
Aymon. Ceavetteconf. 231.n. 5. conf. 5. un. 14.. relatis, fed ita funt inter-
pretanda ne noceant illis quibus decernens prodeffe voluit, /. 6.C. de
LL.dandum enimaliquid el favorifupplicantium . Dan. Moller. Se-
wmeftr.lib. 4.¢.1. 2. 22. Ad futura quoq; &incertadecretum rcgulzrri-
ter nontrahitur, /. su §- 9. t4.de reb. cor. qui fubtut,l,22.C. de admin.
iui.
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¢ut. nifi pro confequentiam veniant,& judex nihilo fecius decretutry
interpofuiffet, fiillnd, quod latuit, in ejus notitiam perveniflet, Dows.
Cardinal. Tufch. Pralt. concluf  fur. lit. [ 109. Simonc. d. . num.38. 30.
Q.an valeatdecretum adjecta claufula,quatenus & inqua-

tumde jurc debeo, interpono? . Si Jurisordo fit perver(us,

- nec forma prefcripta ad amiffum {ervatayinefhicax efle, Simonc. d. 1. .

97. (g) Rot.Gen.dectfc111.n.5. Magiltratusenim inalterius territos 5
rio pro privato habetur, L fide furisd. l. 239. 8. 8. de V. S. 1. unic. C. qus
profuna furisd. Gail. de P. P lth, 1.c.16. n. 28. quoad JurisdiGionem.,
contentiofam: fecus quoad voluntariam, arg, /. 26. de adopt. . 2. de off.
Procon|. Theod. Reink. de Regim. [ecnl. 5 Ecclef.lib. 2. cl. 2. toag.n.m.88,

cui calculum adiicit Simonc. lzb. 1.2.1. 2. 70. modo di‘veriﬁxjuriéﬂi&’io?

ries, de quibus quzftio eft,ab uno Principe {ummo promanent,

_ el 11X,

Variis modisitricum fichoc decretum (a)
Referimushuc,ﬁformancgligatur, (b) falfa
caufa, (c). dolus, (d) velerror (¢) interve-
nerint. Itemimpugnaturappellatione, (f)in
integrumreftitutione (g) revocatione. (h)

*

~ (a) Vide fis Duen. Reg.155. ubi plures conglutinat decretum b
infirmandimodos. (b) / 1. 101q, Goth. C. depred. decyr.l. 24.inf.ad- - “
muzic.folennitas enim, formaq; a lege vel ftatuto prafcripta exa&e
citfervanda, nccperzquipollens debet {uppleri, . 8. §. 77. de tranfaét.
c-adanres 8. extr. derefcript. can.Rvides. dift. 10. vel partium affenfu o-
mitti; cumnontamob privatam contrahentium, qua’im pu*blicam u-
tilitatem cenfeaturrequifita, L 38. de patt. Rick, [npraditt. tv.c.6.n.45.
Add. facob. Schaultef. Loc. comm. Jur.vocab. forma n. 2. (c) quazde- - ¢,
cretum 1pso Jure nullum reddit, L. 26. ff. detur. & Curar.dar. 5. 5. 1. '
dereb.eor.quifnbtur. |26, 6. 8. de fideic.lsbers,l.1.§. 5. ne vis fratei.l.2g.
de L. Cornel.defalf’l. 5. C. aeprad. minor. itazut, fecundamSocin. 2 Dan.

’ Mollene




_— .

2 Mollen. Sem. lib. 4.¢.1.n.13.adduum , adverfusillyd reftitutionem, 5.
a Judice petere opus non fit, fed {ufficiat in judicium Jus fuum deduce g‘?
|

: re & ad decreti exceptionem de ejusdemnullitate replicare, fac. Me. '}

noch. deretin.poff.remed.1.n.19. Marth. Coler. deprocefs. excc.p.z.c.p. | il

71.59. Simonc.l.1.t. 1.7 21. 46" [99. Rol. a Valle Val. 3.conf.49. 7. 5. feqq. |

Curt. Jun.princ. conf 170. n. 2. Phil. Dec. conf. 403. nttm. 20. Sebaft.Vant.

de nnlist. fentent. rubr. de nullit. ex def. proceff- n.132. Udalr. Zaf . adl.jn. ~ 1

fte. 11. de acqunir. poff.fol. 322. Sigifm.Scacc.tr.de fent. ¢ rejud. Gl. i4. '
gneft.32.m. 21. Dnen. Reg. 185. ubtplurimas conclufionis pradiGe li-
mitationes & ampliationes cumulatas adinvenies ; harum paucasac-
cipe. Ampl. 1. licétfubfit vera caufa, ex qua decretum potuiffet c5-
valéfcere, {uper falfa tamen fundatum {it, zrg. L0, detnr.&G Curar dat.
2. caufaindecreto fitexpreflla, vel non, dummodo exactis de eacon-
ftet. 3. caufafal{afitipso Jure, vel opeexceptionis parum’ enim in-
tereftin effe&u, {1 in judictum deduéta & probata fit exceptio, /. 772.de
' R. 7. alias multum interefle videtur, add. Nobilif. Dn. Ludvwell. Coas-
ment.inIoft. adpr. guib. mod.tollit. oblig. 4. caufa intotum velex par-
tefalfafit ,intotum viribus ‘evacuat decretum , Sreph: Grar. difeept.
- foricap. g6o.n. 44, cumfit individuum, inftar fententiz 5 {operuno
capitulo latz, L 2. fam-ercife. in individuisautemutile per inutilevi-
tiari, notam eft, L. 2. §. 5. deV;0.junt.t. 5. §. 2. dedonat. 12. VoV (d)
L 1.8.2.1.5.§. 15.de véb. eor.qus (ubtut. l.s5. §.uls. de.admin. tut.l. 26.
§.8.defideic.libert.l. 1. . 5s.ne vis fiat ei, qus ¢gc. dolus enimnemini
debetpatracinati, ¢. 75. ¢7° 16. cxtr. devefcripr. hinc i judici fit ebrepti
& falso adducatur vera caufa, nullum eft decretum, /. 5. C. deprad.mi-
nor. Simont.d: l.num. 27. eqq. Duen. reg.188.  Eiusdem roboris eft,
quod dolos¢ decernit judex ,arg. L. 2. de dol. qui propterea extra ordi-
nem punitur, Zz/-add.).jufte.11.f.m.324. (e) namfierror interyes
nit, nihilvalet, quoda&ieft;/ 57. de Q. 4. 1. 15. de fwr/}d. l.116. §.fint.
de R. 7. {edipsédjureannullatur, Duen. Reg. 188. Menoch. deretinpol)
£. remed.i.num.24.add. Daa. Moller. Sem /z'f. 4.Cu 1. 72 12. Sebaft. Vant 4.
num. 132.8igifmrnd.Scacc.d.tr. Gl. 14 quaft.13.num. 4. (t) pmeed.
thef liz. C. - Jam combibimus, nonnunquam decretum intulcaattls
nentium autoritatem rei judicatz induere, nifiintra tempus jure pr&-
finitum a parte gravata per appellationem fufpendatur, arg c. gnod ad

confultationem. 15, extr. de fent. ¢ re jud, add, Vant. de nullsz. fent. ruvr.
COTANE .
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i eoram. qno nullit.n. 4. (g) l. 47.deminor.l.f. C.de fideju/l.minor. ' g.f

i ffﬁmﬁﬂii‘; ‘ L. 2.C. fignt. vel Cur.interv. [, 11. C. de pred. minor. i{cil. actui, cui
 Jus fuum ¢ decretumadhibetur, juris au@oritas non refiftat ,» led eum adhi-
plicare, fu, bitis {olennibus perfectum effe conftet. Necrefert communian- 5
o, L3 x1l10 & merdjure ftipetur reftituendns nec ne,l.z. Lf-C.d. 2. fitns.
W49, 1.5, vel curat. interv.modo pinguius fit magisq; provideat extraordi-
.20 Sebib narium reftitutionis remedium, Raxd. conf. 1. part.g.num. 68. §i-
dalr. Zd ol _monc. lib. 3.tit. 7. n. 1. feg4. ubia diffentientibus mota enervantur,
reind G pluresq; additanturlimitationes . Dn. Carpzov. 7P. for. Bz e,
onis pradide def.32. (h) tam ab interponente, quam cjus fucceflore faGa_,  h, ~
wrumpact L.g.de ‘reb. eor.qut [nb tut. add. rb"PmU;Z- lit.c. & Simonc.bb.r.rr,
um potui ?’1:27‘.\&5. 2.¢.5.7.48. v.¢. 1 Judex doldinducatur, alteravé parg”
e Gl nimium lxdatqr, Dunen. Reg.133. |
alis de eacor Pro au&grlg {0 peraddere lubido eft,decreta vel pra-
partim enin cepta extraordinariaad nuda fa‘rtis narrata & fupplicata absque_,
Kffptio,f.n:ﬁ ﬂﬁ cauf@_c?gnltmnq prOI?ta quovis tgrr{p?fe ctiam P?ﬂ decendium <
1 udwell G negxle&a:.appellatlonea partel&ﬁii 11C1t§ lmpugnarlji Co B4 dgféﬂ_
o tent. ¢ interloc. L. 2. 5. 6. C.commin. EP#‘_' program. antor. lrei jud,
o;ugld ag;ﬁﬂ non bab. 7. C.de precib. Imper. offer. Praicornm Aquila Dn. Bened.
Trl;t:?;pfx | Carpzov. [ P.for.p.1.conft. 16.def. 18. 5. 2. nil; claufulam juftifica-

o toriam habeant fubnexam, qué cafu fi reus intra praftitutum tems
¢ per 1Mtk pus non contradicat, przceptum manet firmum, D
W C&rpz-id. [ dﬁf. 19«1 4 Andr, Gail.r. !.Obﬁ’w.
gmin. mfé[;L:j 19, Coler. aeprocefl. execnt.part.1.c. 2.
{1 epm At 7. 712. . [egq. - "
e | n.m. 231. [¢q7 s .
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