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¢ Onftat duo perfonarum efle genera , quz in
contractu ftipulationis intervenire folent,
=t e s Quzdam enim principales, quadam minus
LA &Adsrad principales{untfive accefloriz, quas fideiuflo-

B s Tes indigetant. Quorum cum ufus hodié fit
paflim frequentiflimus,& materia tota practi-
b cabilis, (2 ) traétationem de his inftituere vi-
(um eft. Primum igicur ante omnia videbimus), quid fit fidejuf-
for? Eumautem proprie (¢)fidejuflorem (¢ Jappellamus,qui fti-

Pulatione’interpoﬁta (d) prodebitore aliquo,citra novationem,

(¢){ead debitifolutionemin fubfidium(£)adftringit,

: a)tefte loanne Saixon,in confuet. Turon.tit.1.quafl.24. ol3.verf,
nunc placet compendiose Nec dubitandum eft, hoclaco, quin fide-
juflio fitlicitus, honeftus, neceflarius,imo piusa&tus, arg.Gene/.c,
 42ver/.39.¢0 c.43verf. 9. Luckc,10.ver[.35.¢7 per. tex.in [.24.5.1. 1
SR deminl.g.[fidepig 1> d.L8.5.¢ generaliter. fhic.(4)In larga enim
fignificatione omnis 1s,qui pro alio intercedit, & pro alterius ob-
g ligatione debitorem {e conftituit,fideiuflor dici poteft./4,#4i Go-
E thofred.ff-de condilt.canfidat.Val.Franc.defidesnfl.c.1.nu.3. Vwvefenb.
inparat f.ban2.(c)quem fponforeautappromifiorern Cicero &
veteres ICtiappellant./s.§ farés acceprio ff. de verb.obl. ¢ l.43.f7. de
folut.Diffent.Schneid post Ang.ad rubr.fnft bicnn.7. Fidejuffores
etiam interceflores vocariliquet ex lvenditor.23 fode hered.vel aét.
vend.[.fi mulier.C.ad SC.Vellesan.item interventores. Z ast prator.§,
non folum.[F.de minllicet.§.fin.fF.de obfeq.par.(d )L.8.fh.lx2.Cieod,
d.l.5.5.2.deverb.oblig. nonigitur nudo pacto fideiuflio contracti-
busappofitaulluminde fomentum accipit. Ba/d.in (.3.Cod,de rer.
_ permm.qmtﬂ. 12.per alleg M. .27.Cde locat.nejure quidemCano-
| n‘ico;V‘g@,1.z'/!ﬂﬂr.camra«v.g;.num.z,(e)§,5.1ﬂﬂ.b./.6.£34..f eod.in
quo differt fidejuflor ab expromiffore , quo interveniente reus
principalis liberatur,quafi novatione facta, arg.d./.4.ff.de condsét,
canfdar..8.§.fi conveneritffiad SC.Velles.Val Francufde fidein[] d,
c1.1.34.(f)Novell. 4.¢.1.¢r 2.401 gl.in ver[bypothecarits. 34
| 2. Species fideiuflorem variz a Dd conftitnuntur. Alijenim
eosab ipfa obligationis forma,(‘«)alijratione debitoris princi[laa-
SR | oo ) ' lis,
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" plesinterponat Bart (> lIohande Platan /. gm'cng:,, C. de fﬂnd.;:mrim.
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s, T T,

T hefes Furidics, i

-~ 1is, (4 )quidamrarioneloci, (¢ nonnulli refpectu caufz (4 )di-

F

ftinguunt. , .

a) Dum vel exprefsé vel tacite fidejuflores intercedere vo-
Yunt.Bartanlreos.inprin,f.de duob.ress tacitz fideju flionis exem-
pluvidetur eflein/4.§.finff.de fideinf.tn:. A formaobligationisali-
um quog; fidejuflorem fuccedaneunm aut {ubalternum vocant;
qui pro alio fideiufloreintercedit (Germanice Ruckbirg ) alium
fideiufloré indemnitatis,( noftrate lingua Sdyadlofibtirg) quiin
{fubfidium promittit,quantd minusa principali exigi poteft. /.6 /.
de novatd.tutor,S.quidergo.ff.ad Velleiand,7.ffde fideinffant.vel qui
inreliquum non exolutz quantitatisaccedit./.44.5./: principalis ff.
desure fifci Difl.Schneidevnin.ain§.1.nn.6.Infth.Hieron. Treut/ [elelt.

dtﬁ’.'vaLz.dtﬂ-z&tb.i’./z't.ﬁ'* qUi ﬁdeiu‘TOI'Cm indemnitatis 6cbat‘ |

Tofbirgen/ cum fideiuflore fideinfloris bem Ructburgen/confun-

" dunt,(4) involuntarios & neceflirios ;ut mere voluntarius fide-

iuflor dicaturiquando reus principalis fideiuflores praftare non,
nifi fuavoluntate, adftringitur: neceflarius vero,quando alege
vel magiftratuad fatisdandum compellitur, /7.8.14/e9.§.4. gus
farisd.cog Trentld difpnut.vol JArfp.5.thef.0it B (¢ )injudiciales &

extrajudiciales.Zal Franc.de fideinff.c.1.n.36 (4) quatenus alius

in caufacivili,aliusin caufa criminaliadhibetur. Franc.d.trall.de
frdeinf].c.1.n.4.0. Anton Hering,de fideinfl.c.4.n.16.culfv ffrag:lri vi-
detur,quod omnis fatisdatio vel civilis vel criminalis efle dicitur.
2ot.tit.fFquifatisd.cog.Lan. C.de fatisd. nbi Vvefenb.n.3 id notat.

3. Fideiuflores autem dare neceflc habetomnis debitor,exi-
oenteid creditore, (4)non modd cui facultates funtexiguz, aut
qui de futurainopia.dolo,fugavie fufpectnseft:(4) verum euam,
quidives & bene folvendo:(c )nifi commodefideiufloresinveni- .
renequeat, (‘d) - , '

.2 )Debitoretenim ultro ad hanc neceffitatem ipfefeofferre

minime tenetur.4rg. |-2.§.1.f.qnor, /egat.ﬁ 1.5.70n ..fxrgitﬁ #ten poffs

leg.(b )l.7.§finffqui farssd.cog L 31 fFde reb.anthind.poffid, Marth,
Coler.deproce[f.exec.paril.c.2.n#.102.¢5 feqn134.C5 pari2.€.3.1, 106,
cumfeqq.(c)l18.1.fFutleg ferv.eanfcav..3 8.5 fFficuiplus,guamper
l.Falcid.lminor.518.fincumduabll.feqq.ffde procur.L.110.§. 1.0 de R. -
Inr.da166 ffeod.Diffent. Dd.communiter , guifufficere dicunt, fins-
dam cantionem [ub generalibypotheca bonorum [norvum debitor loc#-

l10.11
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De Fidein/lovibuns.

Biba1.cb alisygnosallegat Petr Heig.an gruift.inr.par. 1.gugft.36.n%.23s

¢ [eg.itautnec pignus creditori invito pro fideiuflore obtrudere
liceat.l.3.0.6. . deprac.fiipull.2.§.mutns datio.in fine.fldereb. credit,
D:if.gtint pratorie.7.fl.de prat.flipnlDeciinlzg.de R, Specialeta-
men eft in (atisdatione dejudicio fifti, quam poffeflor rerumim-
mobilium przftare non compellicar.//ciendum. inpr.ff-g#s [atisd,
cog. Anautem omnis,qui fideinflorem przftat, ftatim fe hocipfo
debirorem fateatur,dubitari poflet £ non puto. (d)auth.cus rels-
Gum.C.deindict.vid.toll. nec enimvel delicatus debitor vel oneros

fus creditorefle debet.l.25.in fine. ffude pign.ali.

4. Qui fideiuflores accipit.eft omnis creditor ex quocungue
contraétu. («)Necintereft,an puré velin diem,vel{ub conditione
{ic creditor.(4)Item patera filio,('¢)dominus afervo:(d)fideinf-
{ores reCté exigit:non autem ex diverfo filius 2 patre, (‘¢ Jaut fer-
vusadomino.(f) ' ' .

a)l1.ff-hl.2.C.cod.Gedd.de contran. fipulic.§.conclafit. n#.13.
¢ [eg.ncn tamen cogituralios fideiuflores accipere, quam quos
ipfe vel judex canfa cognitaappro bavit./9.§ omnis.ff. de pign.attL,

6.§,I.fqﬂjé.Mﬂdpz‘gn.!v¢fb]parbcc.—ﬁfv. necreftator heredifuo 1n-
jungere poteft,ut paupere contentus fit fideiuflore. eAnton. He-

,ﬂng,Fgﬂ Gm'[,z,a%rw.mg.nﬂ.lg o e AriPinell.in (.l.P.z.nﬂm.7é. ad
fin.Cde bon.matern.in tract.de fideinf.c.8.n 87. Diff 1bid.nu86,ctta-
¢; Dd.Siverd creditor judicio filtendi caufa fideiufloremidoneum
accipere recufatinjuriarum tenerur./5.§ 1. ff.gus (atisd.cog. quod
{ecus efle puto, {i pro {ecurirate contradtus, autimpletione ulti-
me voluntatis recufet.nulla enimtuncinjuria com mirtitur. Dy
Speculin titide accn[§3.n%.36. cr Dd.ind.L§.5.0.fFqns fatisd.cog.( b)
1.6.64.016.8 5029 (c)l565.1.Fh.(d)lfa reo.§.3.fFh. (&) d.lsé.
6.1.nifiin bonis caftrenfibusvel qual; quippe quorumnomine et-
s1m lis &actio inter filium & patrem eflepoteft, L 4.fF deindic./,
adoptivutn.an Préﬂ-c.ﬁ?dc inimwvoe. Alindquogque obtinerein filio
emancipato apparet exz 3.C.de insus voc,{ed propter reverentiam
etiam ab emancipato {atisdatio patrl remitti debet.arg.Llibertoof.

deobfeq.par.¢r patr.prefili7 -4t leg ferv.canf- () §.iteminutslis. 6.

Inflit.desnut ﬂ;pﬁ-/. h
. 5 Sic& maritusab uxore;& contrauxora marito fideiuflos

res accipere poflunti(4)modo id néfiatin contradtibusinger eos
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legeprohibitis.(4 )Nonnunquam etiam magiftratus ﬁdeiﬁ flores
ex officio exigit.(c) '

a)pertraditaab Alex.confil,86,.vol.g, Gmfdx. decontrab. flipu-

| 24:.:.6 20Nl 2304, 370./3:%31715 Timy.in /sg:'é. cammé.g/_ajf Sz, 111,

¢ Dan.Moller.an Commentar.ad confist, Sax. confi.15.n%.4.9.par. 2,

| (4)utfuntdenatio. /1. ¢ Jeq ffode don.int. vir. ¢ uxor.caufa dotis,

tot.tit.Cne fideinf dot, dent. & omnes Imaginarij & coloraticon-
tradtus.leontraltus ffde O. ¢ A. L1241 princ.f. desure dot.l.17.ff.ad
SCWeller.l.32.5.1dem erst.fF.de don. int.vir.o yxor. Ratio eft: qudd,
quando principale non (ubfiftic ; nec eius accefforium fubfiftere
potelt.(c)Puta,i tutoribus & curatoribus. ix princ. Inft, de farssd,
tutinnilly ff gui fatrsd.cog L1/, 4 St ffrem pupills falv fore.

| 6. Fidejubere poflunt regulariteromnes, qui ftipulandoob-
ligari:,(a) five fint patresfamilids, five filijfamilids: (4) nifi lege
fpecialiter prohibiti reperiantur: veluri,foemina: (¢) miles: (d)

fervus:(¢)clericus,(f)& monachhs-(g)

‘a)dzoinprine.Ch. Vnde meritda fidejulione prohibentur
Infantes,quia nequeintelle@tum neque confenfum hibent. §.9.
werf.fed guod. fnff.de inut.flipnll Lan prin.Fde V.0, pupilli fine tu-
torisauthoritate §.1.¢r /2. Inff.de anth.tur furiof;. § 8. Inft.de inntil,

 Jripnimuti,furdi §.7. 7n/t. eod. hodié tamenin muto, quifcribere

novit, velleque (e fideiubere per fcripturam declaret , fecusefle

tradit Damboud.de tut.co curat.c.6.n. 14.9uemrefert Franc. de fide-

s#[].c.2.n.26 ,ebrij quoque A fideiuflione arcentur sarg 4 48.1F, de R,
I.Gail.2.06fer.110 n2n.28,item prodigi.l.6.ff.de V.0. (b ) l.3. §. fed s
flims.fl.de pecutl.innlla.5.C gued cum e sgriin 3. fFb.l filinsfam. 8.C, __
¢eod.nec{olum proextraneo, fed & pro patre,4..8.C.h..0.C. guod

cnmeo.l.1.C.defiliofam.min.Quid?qudd etiam filiusfamil. Srudio-
{usidoneus fidciufloreft, fifaltem privilegio forifui renunciet.

Dd.sn Lfi fidesn/for f. gnifatisd.cog. Specul. in tit. ds farisd §vernm,
verf.[ed pone,guod fiholarss. Rebuff. de privil, fehol, privilizi. Que
quidem omnia intelligenda {untde filiofamil. maiore 2 §. annis.
nam minor 25.annis idoneus fideiuflor non eft, uz infrin th.8. dice.-

tur.(6 )pro marito videlicet.anth.ff gua mulier.ubi DAd.C.ad S( Vel
leran.hocnamque cafu obligatio eft ipfo jurenulla; etiamfiuxor

fatereturin infiramento , pecuniamad fe pcrveniﬁe;feq; princi-
palem debitricem cum viro conftitueret,/eennd. Dd.in d.auth. nifi
Cum marito negotiaretur ; quocafu tenetur etiam s alienum

- mariti
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. De Fiaeinfloribns. ' W <

maritifolvere Gasla.04fcr.g0.nu.5.Atfi pro alio fideinbeat, quam |

pro marito;fuvatur exceptione SCti Velleiani.zor.r.ficr C. 4d SC. _. (| D o

Velleiand.3.ff.h. adeo,ut necpro patre, nec pro filio efficaciterin- : ii
0

I .

tcrcedat-/..z.mprinc.@' §ﬁn.ﬂ.dd. Vﬂ/fcmn./‘3.Z.8.¢0d‘€o- ne quidem
pro patreincarcerato. Novell,115.c.3.§./fqunemlibet.in fine. Sunt ta- {1 A
men plurescafus,in quibus beneficio hoc mulier non gaudet;pue AR o
ta,fi pecunia , proqna mulierinterceflit, probeturin utilitarem P
eius converfam,autciusluxu dilapidatam efle; #2 eleganter declas
rat Gail 2.06(er.89 Frider.Pruckman.in [.9.par.2. art.15, nu.13. verfs it
vix tamen. ff.de ffar.bom, fi femina maior24. annis proextraneo il
vel marito (olvat L1.44. in fine,l.guamvis. Coad Velleian. fiproin- [l

77:0%.2.¢5 [eqg:Broncherfi.cent.2, vavlaQaviv.affert.40.vel interpo-

terceflione pretium accepiffe appareat./.23.C.d.ziz. fi poft primam | A
interceflionem elapfo biennio de novofeobftringat./ 22 C.eo, fi H

| SCrofaltem extrajudiciam renunciaverit.o/ Bart.¢¢ comm.Dd.in - il |

| - S : . ® & s . o - dirg ; |'|.3 it
Lfin.C.eod1dq; vel pravid certioratione huius privilegij. Gasl. o4fer. i

fitione juramenti,c.ex re(cripto.c.cs contingat.ext.de sureinr.2. Gail. i
d.obfer.77.nu,i0.@ fegg.Item i mulier fit regina velilluftris rega- l!if
lia & juritdictionalia habens. dne.Hering.d trall.c.7.n.517.5chra-
der.defendpar.no. fell.L.nn.g. ¢ feq. Herm Kirchn.intrall.de legate, | S
¢.3.n%.37.¢7 [eg9. Sratutum quoque Ut UXOr teneatur pro matito, | LI
valereaflarunt Mynfing. cent.1.0bfer,2 p.G'az‘éLaéﬁ»r. 36.nu.2.¢" diit, . .;;_.: Al
obfer.89.nu.1.(d )88 1. gntfarssd.cog.li31.C.delocar, quod etiam i |
hodi¢ in noftris militibus ufum habere aiunt 74/ Franc.d.traél.c, ;i e
S 2.nu217.Ant.de Gamma deci( Lufit.365.nu.1 ¢ 2. Gedd.de contrab, BHa
| ﬂ;'pm'.cq.cmc[. 17.7%.30%, (e )/ fed > f 20. o bh.d.8.8.fi fervms.ff. guni 1 j' ]
fatisd.cag. nifiin rem peculiarem fideiubeat, /. fervws.19.Fh.0.53.8. f 1 e
ﬁ!zmﬁ:m.ﬁdcpac.vel inrem fut domini./gurotie.s. 1ffeod.(f) Nov., o 'h--:‘ |
123.¢ 6.0.1.Co 9404 quibnfda.extr.de fideiuffc.te guidem 11 9.1, can.1, | IR
5019, Hoftien[ Dif].Ab6.Panormitan. eﬁ-‘w;{g& Canon.inc.2.ext.de fi- | i

deiufl.(g)per traditaat Hering d.trall.c.7n243.0r/e99. e
2, Ercum fideivflorum ufusidedintroduétus eft,ut credito- (UES

'y maéis cautum fitde debito, fi forte reus principalis facultati- l

~ buslapfus fuerit: ("4 Jfidejuffores dari debentidonei: .(4) quales

¢um ex facu'tatibus & fids probata ; tum etiam ex conveniendi *£ i

facilitate zftimari folent.(c) : il
a)inprinc. ubs Schneid.nn 1s.Inff.h. ¢ § in.dnfl. de replic.(b )L “ g N

6.5 tverfplanc.ffde man, & honordpen.§.1. ff-de peric. ¢ comm.res g e

Uend.s !_.-;é;:_;:;, Py
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| M -fu._md.ﬁy.i;; princ.frdepublican Numquid vero debitor tenetusr cre=
JIBR ditorem dequalitate & idoneitate fideiuflorum certiorem red- B
e dere? minime: {ed fufficiceos perfonaliter exhibuifle creditori. ’
:15“ il arg.lultin princ.ffde exercit.alt.ligni cum alioff.de R.1. lafan (.f; fi-
Y B deinfJor.nn. 4.fFquifatisd.cog.(c) Lz.in princ.ff. qui [atisd.cog.l5. §.1.
i | (U ’1;[ it freolsffn.lfi quis ftipulatus.112.ff-de V- .O.Etfiforte ji,quiabinitio,
e - utidonei & locupletes,acceptifunt, medio temporeadinopiam
R vergantsautaliam ob caufam minusidonei reddantur, causa co-
s guitdexintegro fatisdandum erit./ 10, in fine. ff. gui farssd. cog, id
J': bl ' quodin prztorijs tantim ftipulationibus locum obtinere volunt
T s Doctores nt late vider: potest apnd Hippol.de Marfilin rubr.de fide-
Hitas inff. numer.74. Sed inconventionibusfifideiuflor proidoneo a i
it e creditoreacceptus pofteanonfolvendo exiftat;non tamenideca -
1 debitorealium fideinflorem idoneum exigendum tradunt. per/,
UM e 4-ffde hered.vend.er [.96.§.2.fF.de folur. Verim,quia leges ipfe non '
| A B fii | 1ta diﬁinguunt,cﬂm Vmmio in dtﬁ.y.diﬁracfﬂ: tndic.direll thef nlt. |
Y num.ult. vectius efle exiftimo,fi fimpliciter tam in caufa judiciali, '
1 B * “quam extrajndiciali ex nova caufa fuperveniente denuo fatis-
AR . dandum eflc Ratuatur. texrinlg.fFutinpofl leg. A neceflarijs vel
i Ji L conjunétis perfonis qualemcunque fideinflorem judicio fiftendi
LR | ‘causi accipiendum efle tatuods.fin ius voc.ut eant.
D |18 1?? i : g Proinde nonidoneiadfideiubendum reputantur egeni
4 1 TS . {feu pauperes: (‘4)infames & leves perfonz: (4) forenfes,hoceft,
A i L -quinon funt de foroifto,ubiresfira vel contraétum eli: (¢ )potens |
A R tiores: (4)minor 25.annis.(e) SRR |
| A R | a)d.l.5.5.quiproreiffiguifatisd.cog. & ad litem propter paupers ’
A B ‘tatem non (ufficientes./.fguo. 41 f.depetithered. ut maxime alids
11 e fint honeftz vitz. bonzque fidei.Ratio eft: quia nequefolum pa-
| if i ' trimonium locuples;neque fola innocentia vitx idoneos fideiuf-
4 | fores facitsfed utrumdue fimul concurrere deb;t.arg.d.z fi gris ﬂ:?':
| j 'I; Pg[gtm.llz..g. I.mﬁne.fdeq;ﬂé.aé/zg.& idgncusgs demum eft , qut 2
| FAig eftlocuples & folvendo..2.§.1.ff.de fund. dot.l parrizy§pen.ffde =~ |
1 111 HHIS  mindd.ainprinc.fFquifatsd.cog. Vtautem locuples quis habea- |
e  tur:facaltates confiderandz funt pro magnitudine canfz vel rek L
E IR debitx.lgnosnos§.1 fFde V.S.d.Li1.ff.1n 1its vacati.¢re.Is,qui bona fi- I
Wie deicommiflo fubjecta tantim poflidet , idoneus fideiuflornon \
1 ' i eft;necdicitur folvendo efle. Anton. Hering.d. trall, defideinflic.8e
' i | _ning5.¢ s6.quemadmodumnecille, quimere feudalia poflidet:
i |
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nullaverd allodialia. Eman. Soarez.in comm.opin.lit. Fnn.134 . He-
ring.d.c.n.59.1de eft,quando bona,quz poflider.fterilia,auttenuia
funt.Franc.d.trafl.cap.4.n.16.¢r feg. autinalieno territorio fitae
Hippol.d. ruty.de fidein[]. nu. 253 aut alijs oppignorata.ita ut non
tantum {upetrfit.quo novo creditorifatisheri queat.per tex.in (igus
habebar.1o1 ffdeleg 3.l legara.ff.de fupell.leg.quid vero depoflc flore
litigio(z retimmobilis tantim dicemus ¢ neque illumidoneum

{irum effe arbitramur,an proidoneo habendus fit,nec ne, per ¢4
gut trad,Rebuff.ad conflir.reg, art 1. gloffixs.nu.3.¢¢ Anton. Sola ad
conftit. antiqg.Savand.rubr.de conclin canfdecret.nt m’faif.g/.l. par.3e
(6 )Heringdaratt.c.8.nn.125.¢ feq.(c)gl.in Novell. 53.¢.3.§. fanci-
- mws Bartan(fin.Cod.deprinc.ag.inrebdiv.12.1.1.¢r ibs Dd.[f.ff guis in
= sus voc.non ier.Soarez. incommun.opintit.F.nu.157.0ifiexprefie{uo
i | privilegio renqtnciavcrint.d.!, I. ﬁ Jr 7!:.':5 In 18 VOC. L. 7 prine. f, gmi
|  fatisd.cog. 1dem jurisobtinetineo,qui, licet modofitde foro rei
e firz vel contractus;tamen moxinaliud territorium translaturus
eft domicilium.Hippol.in d.rubr.de fideinjfinn.258. Planenihilim-
pedit,qud minus fideiuflor diverfi ftatus & conditionis cum de-
bitore & creditoreintercedere queatsputa,civis pro Principe,pro
. ciyerufticusiitem Iudzus pro Chriftiano;«z offendit Hering.d.c,
s.n.101,0 alignot feq.(d) hoceft,q 11 opibus & gratia plurimum
valent;& conventu funt difficiles propter potentiam ; ut defini-
unturintit, Cne liceat porent.uts Cuiac.hinamque 1donei fideruf-
| foresnon habentur,argn eorum,qni trad.Gail.2, 00fer.2.7.n.2.5 Hip-
ki polind.rubr.n 10Dy Ang.ind.l2.ffquifarisd.cr Rol.a Vale confil.1.
. nu.n8.vol1.(e)propter periculum reftitutionisinintegram: culus
remediotutus eft minor,five pro extraneo,five pro patre{uo fide-
juflerit.1. C.de filtofam . min.l.ait prator.§ o7 [olum.(F.de min, nifi
patri heres extiterit.d./.1. C.de filiofam.min.ctiamfireus principalis
fit folvendoscuminterfit fua, potius non folvere, quam folutum
repetere./ideo.ff.de compenfil15. in princ fh. Controverfum hic
eft, utriim minor, qui fui juris eft,fine curatoris confen{u interce-
- dere proalio reéte poffit?& diftinctioni ab Interpp. communiter

approbatz inhzrendum putamus;ita,ut.ficutatorem habens, fi--

o neillo fidejubeat,ipfojurefideinfliononvaleat : fincuratorem
S5 8 non habeat,contractus quidem jurefubfiftat; fed per reftitutio-
nem in integrum ¢i fubveniatur, arg#./,3.C.de inintegr.reflit.min,
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Weyr % T hejes Taviaice,
|tk Dy .Cniaciinlpuberes,iot.ffude V.0, ¢ lib.19.06(er.33.Unlt 8. difept,
U R R . Schol16.¢5 alii. Reftitutioautem tunc minori denegarur,quando
yis . inremf{uam fideiubeat,d.l8.5 1.44s Dd id norant ff. quifarisd.cog.
i} HE  fipropatre carceribus detento. Dd.iz /.fin.C.de 1» integr.reffie. fifi-
I SR . deiuflionem juramento roboravit.arg. anth. facrampuberum.C. fi
O adverfivend.ibig, Dd. fidenique dolo adverfarium circumvyenit,
Y R - argl2.ch e Climin fe maior,dix, | v
e - 9. Porrd tam prouno reo plures fideinflores(a)quam vici(-
3 . fimunus fideiuflor pro pluribusreis(4 Jintervenire poteft; prout
veljudici vifum fuerit, vel inter contrahentes conventum, (c)
~ Necminus profideiuflorealius fideiuflor ritéaccipitur,(4)
a)arg.l.2s.fFre condsll.indeb.l.1l.g.co [ feq.ffrgui fattsd.copt.3.§.
-~ fnfindic. folve. (b M.go.ffb(c) Ama_n,Hnﬁng.df fdeinfl.c.9.n#.23,
@ #.26. ubiincivilibus cautisunum idoneum & locupletem fide-
-iuflorem (ufficere exiftimat: in criminalibus verd pro qualitate
- perfonarum & delictipluresexigendos efle per 1i fub nu.34.06 feq. |
alleg.antn.(d)4.L8.8.fin.l27.§1.co ult.ffh. Anautem pluresfide- 2
iuflores unum rurfus poflintaccipere fidejuflorem , ita urrefpe- |
it - . &tu huius fideiufloris fiant principales, five in effc &tu locum cre-
| IAES - ditornm fecundorum fubintrent ¢ accurate pro affirmativa pu-
'- . gnanstractat Gedd,de contrah. fipnl.c,s.concl,10. @ num.i32. nfgue -
ad n#u.160. : ' (EEs el iy |
N 10! Omniautem obligationi accedere fideiuflores pofliunt:
R {Ca)fiveea fit naturalis,five civilis; (4) five ex contraétu vero, (¢)
] T - velquah contractu;(d)fiveex deliéto,(s )vel quafideliétof)de-
Ld g1 - feendag;five fic principalis.five accefloria; (s ) five precedens, five
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L farura(p)moddilla de jure fubfiftac. (1)

D101 . a)l1.l8.8.1:¢0 6 [Fa.Bxcipiunturaétiones pepulares, in qui-
A B ~ busfideinfloreslocum non habent./56 §.fin.on fize b, Similizer ¢ e
i |l :f[ 1 " ancaufadotis,conftante matrimonio, fideiuflor alumi prohibe- T
AR - tur,etiam a marito fponteoblatus usprob.s.e.Cne fidein(f dotidents |
o | 0 Dif Dnaren.cq alis.pignoraitem pro dote dari nonprohibenturd.
bE | ’:i i 17.8./i maulier.ffad SC Velletan.(8 §.6.ff de don.int.vir.cy nxer.( b.)§a :
A R -' Linftitn.di. 6.8 fin.l.p.016.8.3.fFeod. (c )2.fFh. (d) dl8.§3.1.t. et TR
AR e C.defideinff1nr.(&)d.[.3.5. 5.0.70.5.fin.ffh, Incaufavero criminali ' f
TR 1 { i1 ~ hadtenuslocus eft fideiufloribus,fi crimenleve fic: & peenapecn- i
R I H - niaria expiandum:Secus fi peena capitali dignum. argul, ¢ Ldi-

i il ,ﬂm-ifﬂe cnfted.cir :_xﬁié.rcar.Scbmzdmm'm in §.0,n4.8 Inft.h.&ut
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maxime pro reo talis criminis,pro quo peena capitalis infligenda
eft,fideiuflores recipiantur,peeni tamenilld, qua afficienduserat
reus, minime teneri eoscertijuriseft : cumnemo dominus fit
membrorum fuorum , ideoque fead talem peenam nullomodo
obligaripoflint.4liber homo fFad L.eAgusl. Ergd prorfusimpunit

eo cafu fideiuflores evadent?nequaquam, Sed certa peena’pecunte

ariamulé&zbuntur, quam , nifi ipfi {ead aliquam certam fum-
mam abinitio obligarunt,judex {uo arbitrio definiet : atque hoc

quidem fi in culpa fuerintifin in dolo verfantur, etiam extra ordi-
‘mem arbitriojudicis punientur, citra tamen mortis peenam./f

gnis renm.: 4.ff de caftod. ¢ exhibiweor Schneidevnin.in a.§.,1.14%.9.

Infp N efenbunpa atorn.g.infine b.(£)d.1.8.8.6.¢6 dl.xfobi(g)dl

27.§.0.¢0 #ltff.h. (h)d.L.6.§.ult.ffh. necrefert; pro {ciente anigno-

rante debitore quis fideiubear.l30.5.L20.§ 1. fimandati.(: ) nam
principali obligatione exiftente nulla;etiam fideiuflio , tanquam

accefloria,eft inutilis.arg.L11/29.d.070.8.fin.ffh.l.6.ff. de F.O facie
{.178 de R.Inecjuramento etiam interpofito validatur;uz laze pro-

bar Heriﬁg.dt fidein|[c.a0.nn.94.95.¢ plur.feqg.contra Bart. Ang. &

Imol.ind.l.5& [ .Parificonfilsé.nn.118.¢ [¢q.Everh.intop leg.loco,a
YLy Am.nn.2,2. i | | = -
11 Fideiuflores fidem fuam interponunt , mediante {tipula-

" tionefolenniinter creditorem & ipfos per actashoceftipreceden-

te interrogatione & refponfione mox {equente: (‘4) alioqui fide-

juflionullaeft.(2)

“De Fidein|Jorions. e

a )1 5.8 farss acceptio.a.ffde V. O.L32.ff.mandati. l.blanditns,C.
b.Lomnes.33.§.in hac.C.de Epif¢.ci Cler.ita ut,quamvis debitor prine

cipalisalio contractuobligatus fit, fideiuflor tamen ftipulando
folum obligationi fe obnoxium facit.arg.§.fin./nftb.¢o d.l.blanas-
s, Suoigitur nomineobligatur,tametfi pro debitore & ad eius

utilicatem promittat./.97.§.:.ﬁ.‘de verb.oblig Vaf3.l16.1. illnftr. conse

trover[6.33.84M.5. Hinc etiam infertur, fideiuflionem noninter

bonzfidei,fed ftridti juris conventiones referendam efle.\Vefenb.

inparath.n.6.arg.l.68.fh.Stipulatio autem folenniter intervenif-

fe prefumitur,fi in inftrumento {criptum fit,aliquem fideiu (liffe.

a8 fin.Inflb.l30. Fde verb.oblig.l.1.C.de contrab.flipul.(b)d, . blan-

ditus.Ch.d.18 fF.eod.Val.Franc.de fideinf].c.1.nn.7. eo0q; potiffimum
differt fideiuflor , 2 mandatore, expromiflore, & conftituente.
Goeddgde contrab fFipnlic.s s onch§n.18. Sciendum vero hic 3 quéd

' i ~ fideiuflox
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fideiuflor dotis caufainterveniens iniis cafibus,in quibus fideiufv
for admictitur,nudo paéto citra ftipulatiopem licite fe obliger. /,
Sinwerb.pollicitus.item pollicitationem. M elleian.quod etiam in

wdilt, [, §3 S fatis accrptie:

piacaufaadmittendum videtur. 7./c
nn9.0r10. | . b
12.Cum igitur ftipulationem inter abfentes haudquaquam

fieri pofle manifeftum eft:(2 Jnon immeritd in dubium vocatur:

utrumetiam fideiuflio inter abfentes, feu per epiftolam contra-

GafitinatilistEr quamvisanalogia iurls fic dicendum efle maxi-
‘mefuadere videatur: (4) tamen contrarium & moribusnoftris

W

hodiernis,& zquitatiipfi convenire magisarbitror.(¢c) =

a)l.14n prenc.ibig, DA ffde verb ,0blig.1.3. C.de contrah. fipald,
3.C.de innt.fispn/.Schneidevnin.in §.item verborum Infh.eod, (b) per
m0do ¢ in thefi pracedente allegara. (¢) tim qudd exiure noftro
conftat, non minls valere, quodferipturd, quim quod lin gua
nuncupatur,aut vocibus lingua figuratis fignificatur. /707 figura.
ffide oblig.¢5 aét.tum quodille, qui {cribit,loqui videatur, Zberedes.
§.1.fFquiteftam fac.polfil.; 7.85.donationts fFde leg.2. eademq;in fcri-
bendo,quz inloquendo, fit ratio;uz offendst Vafy. de fuccef: tom.1.

N0.2.§ 1f-requis.16.nus. Accedit,quod verbailla flipulationum,

(dequibus text.in §.1.7nff.de V. 0.)prifcis Romanis ufitata & folen-
niain ufu efle iam pridem defierunt ; itaut hodié¢ flipulationem
inter & quamlibetaliam promiflionem,quoad verba, vix diftin-

- gui poflit,monente id guogue \V efenbecio in §. srem inutilis. Fnflir.de
snutilfispel, Et communis ufus & praética quotidianalucnlen-

ter comprobant;fideiufliones hodié non mints valere per epiftos
lam contractas,quam quzinter prefentescelebratzfunt,.
13.Pracerea fideiuflores vel pure, velin diem,vel fub condi-
tione:(« )item vel ad tempus,vel ex tempore; (4) vel un clim pi-
gnore;("c Jaut{ub certa peena (4) obligari poflunt, Etin fumma

- hideiuflionemvel in eandem vel leviorem caufam; () nonverd
duriorem(/)iura contrahipermittunc. |

a).27.n princFh.d.2z2.ffde 0blig .6 aft. In dubio quidem fi- .

deiuflor fubilla conditione datus prafumitur,(ub quareus prin-
cipalistenetur.Parifconfil.16 4.num.20.v0l.4.(b) AL8.8 7.ver[item
accepto.ffn.lfin.inprinc.ffde contrab.empt XV efenbec.in parat.h.ns,

g7 fine.(c )quod vel debitor creditorinectit. /s 1.5.creditor . 63.4.
v.veliplefideiuflons.Sau.fFde adminrer.ad csvitiperi.(d) ghints

Jicnts
|

I
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etiam Ant Hering.ditrall.defideisff.c.11.n.221.8" (299, Quo pertinet
frequentataillainter NobilesGermanos fideiuflio,qua ,principa-

li debitorenon folventead diem conflitutam, ad certum ieven-

turos locum promittunt,nec inde difcefluros , donec {olutio fia.
Obftaginm( Germanice di¢ §aiftung) vocant, W efenbeciinparat.
b.nn.s.Clarif.Dn.Bocer.Pracept.meus honor.in claff.2. difput.16 thef,
18. Verum hoc pactum in fideinflionibus per  Politicam Coniti-
rutionem Imperialem Anno1 s 77.promulgatamabolicum effe,
refert Gail.2.0bfer.45.n4.6.¢0 [1b.2.de pace publobfer.a.nu.6.¢3 in (14,
de arreflamper.c.9.n15.(€)3.5. fnﬂ.b.d./.& §- 7./t reo.an prin.ff.eoda
(£)d5.1.1nfh.d.1.8.5.7.d.l.fareo.in prin.Quo minus autem efficaci-
us,qnam debitor,gbftringatur fideinflor,nihil prohibet.” 4 AZar-
ceﬁm.z;f.b.V'vqﬂ'né. mp_amr.b. nu.s.in medio.Sed & {1 quisin ma-~

jorem fummam fideiubeat,quam ftipulatione concepra fit: fide-

juffio non omnind nulla eft,fed obligatin quantitatem ftipulari-
one comprehenfam.,1.§ /7 fipulanti ffde V.O.Dn.Bocer.in d.claf.2.
difp.16.thef. 19.Diffent.Fachin.lib.8.controv. inr.c. §1, #bi contrarium
commauniter Dd.tenere afferit.

14. Effe&tusfideiuflionis eft,quod fideiuflordpfiusque here-
des,perzquéac principalis debitor ad id , quod tempore fideiuf-
fionisin obligatione erar;teneantur: (a)five fors fuerit fiveufluras
(4 )eo§; nominein eos creditorl competat actio ex ftipulata (e)

vel condi&io certi generalis.(d)

- a)§S.zfnflddaS 1feod.l10.(-e0d.l.s.Cdepall.int,empt.l8:.C,
guodcum eo,quiin al.etfinulla mentio heredum facta effet./.13.C.
de contrah ffipnt. Adillud ergd.quod ex moradebitorisad prin-

cipalem obligationemaccedere poteit , fideiuflor non obligatur.

Vuefenbec.inparat. hnu.6. nequeintereft, utrimante moram rei
acceptus fit;an poft moram rei.ls.verfinec gportebit. ff.deco, guod
certo laco.Cuiac.tratl.3.ad Afric.pag.66.infine.nifiinomnem cau-
{am acceptus fuerit;aut ex f{uaquoque perfona committatur moe

ra.Franc.de fdeinffe.5.n%.41.¢ [¢q. Potrd necpro eo,quod exde-
licto rei principalis obligationi accedit,fideiuflor tenetur.zex.ele-

gansin l,2.C.ad SC.Tnrpi. V- vefenbec.d.loco. multo minus pro eo,

quod ex delico textij cuinfdamaccedit. / 3.5.4/t.fF. de eo,per quem
fall.erit,er fac.ten.inlprocurator,23. fRrem rathab,quanquam dae
mnum i debitore caufatum fideiuflorem nonnunquam onerare
tofodt hbbindd & et shavpn il e on

-ttt AT A B o RNl D Y T iatasn "-'!“"'-"%"‘"I'"f"h R SRRy ! "-'-.'""f';? . s A

| " De Fideisflovibus.  —  1r
ficst 66 fF b.gnam i0s Ang.co loan.de [mola fingularem dicunt. Vide

pars 2.
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© noninficiaseo./2 §.9.417.5. wit.ffs ad municip ./, 3:5, a/ﬂ:de pﬂ#i &

hacratione fideiuflorem pro conduétore domusintercedentem,

nonfolum pro nenfiohe domus intercedere intelligi, fed & pro
| fupellc&ile fracka & confuin pta;pl.est fing.in l.amsffi.§. fidein/fores.

vers. dotis.ff-bo. Geedd, de éa’mr,ﬁz;wd.c.n.m:,I5’a. Nonincommode

“hicquzftio moveripoflevidetur: utriim exceptio debitori com-
-petens,eius fideiuflori quoque accommodetur 2 Er difcrimen fa-

ciendam {tatuimusinter exceptionesreales feu rei cohzrentes, &
petfonales feu perfonam rei principalis ¢concernentes.has prodef

{efideiufloriregulariter negamus;illas verd ad eum quoq; porrie

giaflerimus./.7.n prine.cy §.1.fF.de exceptl.11.C.e0d.(b ) [ 68.5.1. fF

6.4./8.C.quodcum eo,qui in al( c)quando nimirum incerta {tipu-

latio eft. necapparear,quid,quale, quantumg; ficin ftipulatione.
(.75 fFde V.0.l.g95§ l.z’nﬁﬂe.ﬁ‘:deﬁ/m./.mam.ﬁ:de 7.0.(d) fiftipu-
latione certi quid comprehendatur.oz princ. [nff.d.rit. Anton.Fab,
2.coniet 12. Quandoque etiam de dolo adtionem dari concra fi-
deinflorem exfinaliilla claufula ufitatiffima , 2lleg tremiich vnd

ohnegefehrde/srad Geddg.d.tralt.cap.8.concluf1.num.26.non ta-
men propterea yerum efle opinor,quéd Wefenbec. i §.4Fionum.

nisInfiit.de all.poit Bald.confil, 343.1i6.1. peradie@ionem diGtz
claufulz contratum feicijurisin naturam bonz fidei contras

-

‘Gustranimutarivolt.arg,lnec ex pratoriof.de R.1.laté Geedd.d.e.s.

nn.25.26.0 [eqq. _ : [ g ) '_ |

15.Et quidem olim fideiuflor ante principalem etiam debi-
torem conveniri poterat. (2 )Hod:¢ verd ex Imp.Iuftiniani confli-

tutionecreditor priuts excutere debet reum principalem:(4)nifi
illeabfens fic:("¢c )aut fideiuflor diGz conftitucionis beneficio re-
nunciaverit.(4) = By \

a) lure Digefioramcy Codscis, ntpatet exl.22.§, interdum, i

mandatil.a nbi Donell..3.0§.019.0fin.C.h.Cas in fragm.lib.2.tir.g. §.

werbu contrabitsy. Quid quod etiam hodie multisin lociscon-
{uctudine vel ftatutoreceptum eft;ut fideiuflor etiam ante prin.
cipalem excuflum conveniri poflityusi teffatnr Boer decif221. 1. /%,
qualisconfuetudoin Auftria quoque viget,qua in tantum obfer.
vatur, ut, fi creditor reum principalem, antequam fideinflorem,

~conveniag,fideiuflor obligatione (ua ftatim liberatus fit. Neque

de zquitate huiufmodi confuetudinis dubitandum efle reors

- quia pacto heneficium excuflionis tolli queatiquidni etiam con-

fuetudine?




TR ~ e Fsdeinfforions. .~ - 13

(uetudine?cum pa&tum , lex & confuetudo parisin materia ha¢
poteftatis efle cenfeantur.lfin. Ch.(b)anth. prefente.Cod b gué de-
fumpra et ex Novella.4.c.x loh.Gudd.de contr.flipnl.c.g9. concl.g.nis
95.Jd§ue vocatur beneficium excuffionis five ordinis: quo bene-
ficio quoque gaudet idejuflur indemnitatis./.1.¢ 2. C.de converts
fifci debit Gail.2.06ern.27.nu.13. etiamfiis omnibus fideiutforum

- beneficijs.legumque auxilijs renunciaverit. Soarez. inthe/.comm.

opin.st.Fnn.137 ,aut etiam jurejurando fe obftrinxerit. /2/Dec.¢r
alisinlult fFde rebucredse, Interdum &interipfos fideiufloreslo-
cus eft beneficio excuflionis,quando videlicet pluribus fideiuflo-
ribus confticutis,ad unum eorum pecunia pervenit.is enim prius
excutiendus,quam reliqui confideiuflores conveniantur,A»zon.
Gabr.lib.3.concluf2.nu.2. Hering. de fidein[f.c.27 ,nn.161. Et quidem
uritnr fideinflor hoc beneficio non folum,ut debitor;fed & ut,eo
mortuD, hereseius excutiatur.le Mo/chis ff. de 1ure fifci, anti. boc
fidebiror.Cde pign. aucdeficiente herede , hereditas eius jacens.
Gail.d.obfervaay.num.az. Nifi tamen fideiuflor de hoc beneficio
excipiatante litem conteftatam,cum fic exceprio dilatoria ; poft-
modum non auditur. Bartol.¢r communster Dd.inl.3. ff.de excepte
Diff.glin d.l.3. ¢ ex parte Gail.d.obfer.27.nn.3. Is,quiprincipalem
debitorem fe conftituic (alg ¢inen felbf Schuldnerond Jahler)
beneficio ordinis utinequit Hippolinrubr defideinfinn.62.Garl,2.
obfer.28.nn.2.¢5 nlt quions ad ftipulatnr Clarif].Dn.Pracept. Dn.Bo=
‘eer.clafle 2.d1fpur.16 thef.2n. Contrarinm tenet gloffin d.Novella.4.q
AbbPanormstanincappervenst.extr.de fideiunf]. Matth. Stephan.in
Qecon.anriscivillib.3.c.50.nn.25 fecutus Eynft.Cothm.vefp.z2. Huic
beneficio etiam illum, qui fe fideiu(liffe falsd inficiatus eft,excl-
difle ftatuo, per /-10'-5-1'[5‘:5«.75/6}!%713; cent.2.obfer.15. Anliiter mer-
catotes excullionis gxceptio locum habeat,ccntrm’rerfumﬁcﬂ?g_ C=
rum mihiopinio, quiaflerunt , magis ad textus juris quadrare
videtur. Eaverd, quz ha&enusde excuflione principalisrerdi-
ximus,dejudicialiexcuflione & conventione volumus accepta.
argn.d. Novell. 4o0.1.Donell [lib.15.comment.c,48.ctrcafin, Diff. Cuia..
ad d.Novell.4.(c)d.Novell.4.c '.cmrh.pmﬁ'm:.ch.. Petere nihilo'_- .

~ bilominus licet fideiuflori,ut detur fibi tempus, intra quod pro-

ducat reum primd conveniendum quod judex pro ratione cir-
cumftanciarum definietr, ealege,ut tempore fic przfinito tranfe
acto cogatuz fideinflor refpondere creditory,& condemnatus (a<
FTvk ' 3 tisfageres
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THEE M P tistacere. 4. Novell. 4. ¢ d.anth.prefente. Secuseftin fideiuffore,
L quem indemnitatisvocant,qui,licét abfente reo , convenirinon
IR e .Potcﬂ:, nifi prius conventus & non folvendo repertus fuerit reus
principalis.Gaild.olfer.27.nn.13 (d)lpen.Cde pait. Novell.136.¢c.1
Mynfing.d.cent.2. 0bfer.15. quodfactumnon prz{umitur:fedin-
firumento Notarij de talirenunciatione atteftantisindubio ple-
1ique credendum putant.argum.l.fin. C.b,glinl40.8. fin.ff, de palt,
Menoch.de pr&fumpt.2.pr&fumpt.79.nn,2.(9 per tot.Gasld.obfer .27,
nu.2.4. Hulus occafione quaritur: Verum generalisfideiuflorum
renunciatio fufficiat;an vero fpecialietiam czterorum beneficio- :
rum renunciationeopusfit? Et affirmant plerique fivetbainre-
nunciationibus generaliter nonin genere fummo fint concepta,
fedin generefubalterno: veluti; Renuncio beneficijs de fideiuf-
{oribus vel fideiufloribus compeétentibus:vel fic:Renuncio omni
iuris vel legumauxilio pro mefaciente, &c. Hering.defidein/f.cap.
17.1.40. ¢ feqq.sbiq, alleg. Dd.Franc.de fideiuf].¢.5.n#.343. 1dem eft,
& quidem confultius; fi aliquibus fideiuflorum remediisin fpe-
cic recenfitis fubfequatur generalis claufula ; quod pradi&is o-
mnibus & quibufcung;aliis, &c.renunciet. Hippol.dirubr.de fide
infl.nu.30.¢5 3§.Fvefenbec.confil10.nn.28. -

16.Si plures fideiuffores funt conftituti,finguljin folidum ip(o
jure tenentur:& proinde creditor a fingulis folidum petere po-
teft.(2)Sed ex Epiftola D. Hadriani obligatio inter eos dividitur; g,
jtaurafingulis,qui tempore litis conteftatz funt folvendo, (4)yi- '
riles partes exigi debeant.(4) |

2)§.4.7nft.h.03.046.C.eod, Vvefenbec.in parat.b.num.€. nifiab ol
. initio contraétusaliter conventum fitin{pecie.linter eos. s1.in pr.. e
, — ffb.(b Jalioguiinopis portio cxterosonerat.d,§.4./nff.n.lf Titiws.
48.L28.feod.l,non refle,C.eod,quod {i unns ex pluribus fideiufio- g
ribus poft divifionem factam nonfolvendo fiat; periculo credito- - |
risid cedit.d.Linier €05.§. 4 ff bl liberum.C.eod.(c )Lfin.C.de conflit.
pecun.d.§.4. Pnftbil.26 cuml.feq.¢; d.l51 ffieod. Atque hocbenefi- |
‘cium etiam fideiuflor fubalternus,feu qui pro alio fideiuflorein-
tercedlic, habet adverfus confideiuflorem.d./.27.8.1.¢0 #ir. ff. b, &
fideiuflorum heredes. 4./27.§.3. Nec obffatl.4.§ [ols. ff. grod cum eo,
guiin al.item is,quiprincipaliter(afg¢inen felbff Scnldnerond
34l (;t){e obligavitin folidum.arg.d.lnon relle.Cih, Et0ppoi}cree
| | S § (o
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el deinflorions. )
[icet hanc divifionis exceptionem ufquead fententiam. g/. :2 /. fi-
deinffor.C.b. Ceflat autem hzcexceptio divifionis in fideiuflori-
bus tutorum./fin.ffirempup. (alv. fore. inillis,quife fideiuflores

inficiantur,& mendacij convincuntur./f dubstet.10.§. L b 1tem in

his,quiad factumaliquod (e obligarunt.args./ ffipulationts.72. ffe
de 77.0.ut &illis nihikaroficic, qui efficaciter renunciarunt.4/fine
C.de pa&.Sﬂbneidevm}z; 2 d.§. 4.}7;zﬂ.ly.Non minus1is, q‘ui cummu-
liere fimul pro aliquo fideiuflerit,exceptionehac tueri {e non po-
veft 4..fi Tuins.48.in prin.fb. Quid fi cum minore maior fideiuf-
fic? Siminorpoft maiorisfideiuflionem fponte feu dolo Interve-
nerit;idem putamus.4.4438.8.1.fb.Cuiac. 10.06fer 23 Dif].Connan.6.
Commentar, g

| 17.Quando verd unus ex fideiufloribus conventusfolidum,
non oppofita divifionis exceptione,ultro folverit:folutum 1d nec

hcreditorenec confideiuflore repetir; fed fuz negligentiz im-
penfum ferre debet : () nifi creditor ipfi actiones (uas cefle-
2)d§4.dnfl.h.l.39.0.49.8 r.verfquodfi duo. fFeold.cum alter.11.C.

¢o0.(b )l17.1.36.d.L.39. fFeod.Zanger.an tralt.deexcept.par.2.C.15.nta
14.( Dyff-Cyn.in Li.nn.2.C. de duob.ress. quietiamjabfqueceflione

fidesiuflorem folventem a confideiufloreid,quod folvit,recupera-
re poflc falso exiftimat.) Quam ceflionem verbotenus fieri haud
fufficit ; fed exhibendum eft inffrumentum principalis debiti;
alioqui fideiuflor folutionem denegare poterit.Ba/d.in /. /i nomen.

ffde bered.velalt.vend.Sed ficreditor inftrumentum penes {enon

habeat, & juret{e amififle, generalem- quoquerdet: q:uitan'tiam J1e
mul§ue acionibus cedar;meritd eft audiendus. eAnron. Hering.
de fidesn(fc.27.par.3 num. 8. Anverd ceffio hzc In folidum,an pro
parte virill fieri debeat,dubitatio hic oritur.. Nps.ita.fac:lel}da_m
dicimus,nonut eam portionem , quz folventemipfum attingit,
(ed eas duntaxat partes , quas przter{uam folvit , recuperare a
confideiuflorepoflit, Hartman. Piftor 1.queft.48.n4.4.§. 1taetiam
A &ionem cellam non aliteradverfus confideiuflores exercere po-
coft niG atratas fen viriles portiones exigat.glin d.L177.verb mom;-
na.ff.h.co inlocnm pupillusverb.proparte. ffde tnt.&o rat.{:ﬂmb.An-
ceps hic difputatio eft inter Dd. utriim ceflio hzcactionum et-

 fam voft folutionem i folvente fideiuflore peti poflit 2 plerique
negant ; qudd folutione facta omnis fit extincta obls gatiosita ut
| C creditor;
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B - creditor,camipfenullam amplius habeata&tionem,eamneqsces
dere fideiuflori queat : nifipadtum forté vel proteftatio de ceden-
dis fibi ationibus folutionj fuerit adjecta, per /. e Modeflinws. (. |
de folutionib. Et quamyis hzc{peciose fatis dicantur; tamen lu-
bentiuis contrariam, tanquam zquiorem, affirmantium fenten-
tiam amplector, quam etiamtuetur Clarfimus Dn. Pr&ceptor Bo-

s cer.dicl.difpus.16.thef 27 Franc.defidein|.cap 5. num.484.per (. cuns

%.36.sunit.17.fFh.eosq, fecutus Dn. D, Plebft. sn difput. Novantig.,2,
part.z.tbef.63. . | Lans
18. Solutioneita facta per fideinflorem, datur ei aétio man-
dati contraria adverfus principalem debitorem,eiusque heredes:
(2 )fipro eo mandante, aut prafente, & non contradicente fide-
juflic: ((4) fin pro abfente, negotiorum geftorum aétionem ha-
bet.(¢) Viraque actione tamid,quod folyit,quam interefle fuum
& damnum profequitur.(4) | | |

' 2)§.6.1nftith.L.6.8./i paffis.l.20.83.Lquimutnam§.1.l.q40.fF man-

dati.ly.ffdereb, anthorit.iud. poffid,[.6.Cod, mandari, Bt quamvis

- revera creditori fideiufior nondum folverit , fed pecuniamob-

tulerit, confignaveric & in judicio depofuerit, .64 .fFh..gni mu-

{ e  tnam §..ff. mandar. aut debitorem delegaverit. £ 18. f£4. tamen

B . confeltim ageré mandati poteft. (£)416t.L68./i paffus. dilt [ 20.ff

i . mandat.dilt [.6.Cod.codem. nam fipro invito & vetante fidemin-
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{1} 1A terpofuit , nullam habetaétionem. diét..6.§ /£ paffin. dilt. l.40. . |

1 g mandat.Diffent. Panlus de Caftr.co aliiin Lfin. Cod. denegoc.geft. 1= g
1L TEEs - demeft, fi pro'turpi caufainterceflit. § 7./nffitut.de mandaro.diit, |
R 1.6 8.3.L imandavero§.6. ffeodem.(c)dilt [ 2.0.8.1.t0t tit ffde negoca. .

i geft.lfin.Cod.cod.(d)cap.pervenit.extr.defidein/fl.26.5. impendia. ff, g

HHE mandat.gloff.cy Dd.in . Titius. ff.de procur. quo nomineetiam ex- '

i i penfaslitisin judicio hoc venirenon dubito. £.45.§.6.f mandati.

L {.4.0.2.0.C.cod. - e *

§ ~ 19. Sunt tamen nonnulli cafus, quibus fideivfloriante et- |

‘ i fam {olutionem, contra debitorem pro exemptione atque rele-

ﬁ! ! ~ vatione experiri licet ; veluti, fi debitore folutionem dediein

L g -diem procraftinante diu hzfesitinobligatione; (2 )fi reus princi»

it palis bona fua profundere & abligurire,aut alias facultatibusla-

ke biceeperit: (4 )deniquefiab initio contractusinter debitorem &

{10 fideiufloremita convenerit.(¢) ' -
{45l . Py . LS

_‘i_-li-'r"'-t.



— . ke o e AT el
4 oot S e ﬂ-:.‘;- YR - s T ...;.-unrru-l:f;x__,.l'l‘l'.lf.'r' I-ll‘?l"""'llri_,\?éfi’.. i lwt e LR e
- - P S s - i - . ey l- v PO T C J Ty . - -
[ ¥ L . o a - K

= . r
iR

e g I ¥ ' e | " iz . - '

& T II' r“"‘l lﬂrli"- I ‘

A . e <o, )

. Y e} et i, L S ST s = -

e ——— e = S —————— T s gl g

De Fideint/loribms.

a) cap.fin, extr.de ﬁdcmjil. fipro ea.s0. Cod mandat.l. Lﬂcz'm;

'38.8.1.fFeo..Nec enim fideiuflio perpetua efle debet, nefolutio-
nis femper fit periculum extimefcendum. /, 9.x4: Zaf.sn uitsnss
not ff.folnt.matrimon. ¢ argum.L ff 4s, agno. snfine [fut in poff.lege
A: quamdiu fideiuflorem in obligatione ftetifle oporteat) ut li-
berationem condicere poffiz ,arbicrio judicis committendum o-
pinor.glof.in dilt.cap.finiinfine.de fidein[.per 1.§.fin.ff. de surede=
liber .Corafin repet.lfrater a fratre.§. guafitum. nn.38.f. de conditls
indeb.Schneidevnin.in §.6.nu.4. Inftsth. Diffent.glof] in [.fy cum fides-
commi[[4.16.§.eArifto.sn verb.decennioff. qui & aquibus. ¢ inlpen=
altim.co L.fin, Cod. deprefcriptionsb. longitempor. ubidecenninmre=
guirit.(b )diél.cap finde fidein|Jor.d.[\Lucius.§.1.ff. mandat.d.lfrpro
¢0.Cod.eod.l.24.ffqn& in vand.credit. idque de dilapidatione ma-
gna & fideiulionem feq:iente exaudiendum eft. Gasl. 2.04/ervat,
29.num..cr 9.(c) dilll.fipro ea.10. Cod.mandat./, contraiins.23.ffs
de Reg.lur. Idem Ratuimus, fi fideiuflor inftrumento guarenti-
giato, vel quod ex ftatuto paratam habet executicnem; quem-
admodumin foro Auftriaco omnia inftrumenta faltem debito-
ris manu fubfcripta & obfignata habere folent,acceffic. Nam fi.
timetur executio,ante folutionem debitor meritod coveniturafi-
deiuflore,Bartolisnlfideinffor.45. num.2.ff b, Gail.diil.obfervat.2g.
num.12. W efenbec.in paratitlh.nam.6.circafin. Sicetiam Studio-
fus fideinflor factus, fiad aliam Academiam migrare velit, recte
ad liberationemagit. Trentler.felelt . difput \volum.2. difpnt.28.2bef,
. &.Jiter.C. Plurescafus, quibus ante folutionem fideiufloriactio
- concedituradver{us debitorem,recenfet 7l Franc.dsét.irattar.de
fideinflicap.s-nu.559.n[que ad nn, 6o2.¢ Anton.Hering.a.cap2s.ns.
15.07° aliquet [eg9. il y . e
20. Tollitur obligatio fideiufloria folutione, (2) novatio-
ne, (4) acceptilatione, (¢ ) prorogatione termini infcio vel in-
vito fideinflore & creditore f2&a, () prafcriptione;, (¢ ) con-
fufione , (f) fententia dgﬁr{itiv?. (g ) iurejurando , (h) & de-
nique reprafentatione principalisrei femel facta (1)

a)l.in omnibws.43.fF defolutionib, five ipfe reus folverit, five

qui pro eo intervenerunt. §.1.ver/ stem fireus. Inftit. quib,mod. toll.
obligar. etiam non {ideiuflores./ so. i» pr.éf?cip. ffmandat.l,s. Cod.de
folut.(b)i4.Codlr, quz nifi exprefla fueric, non przf{umitnt.nec
*- 2 obligatio
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obligatio priot tollitur,ne quidem exceptionisope.§.7. 77/t. gus-
bnsmod.tolls0bl ., \unti Salicetnum. 3.l fin.Cod.de novar. Mafcard.de
probationst.concluf 1111, num. 1, Gail.2, obfervat.yonnm.3.(c) L. 13
§./ifidesn[fors.c5 in (16.8.1.fF. de acceprilat. eAnton,Fab, 4. coniell.8,
Zanger.de excep:part.3.cap 5. num.25.¢ num.42. quiafolvifle di-
~ eitur, quiacceptilatione liberatuseft. 25.416.22 princip ff- de acce-
ptil, (d) puta,ficum fideiuflor ufque ad triennium (e obligaf-
fet, principalis debitor obligationem deinceps elapfo trien-
nio , ignorante fideiuflore vel non confentiente, ad unum am-
pliusannum extendifecerit. Nonautem ita fimpliciter,accipi-
mus hanc liberationem, ut fideiuflorem effluxo triennio prz-
finito obligatione fua prorfus liberari velimus. nam eam tan-
tum ad periculum fequentis anni de novo debitori poft trien-
nium concefli reftringimus ; ita ut ratione trienniy prioris , in
quod fidefua {eadftrinxit, nihilominus teneatur. pertext.in leg,
Jicum Hermes , infine, Cod. delocato. Teffanr. decif:12 5. Gedde de
contrahen. ﬂ¢ﬂ/dt. cap. 12.concluf. x0. Facit,qguod adieltio tempo-
vesdilationem regularster faciendg [olutionis definit 5 non vero mo-
dus eSt terminand@ obligationss.l.obligationum.§a. verfplacet. ff. de
obligar. & actionibl.s.ff.de pracario.§. 3.1nftir.de verb.obligationsb.
- Diffent.Specnl.in tit.de fidein|Jor.§.1.num.19. Mynfinger.cent.6.0bfer-
vat.§3.¢0 commnn. Dd, (e ) itautprzfcripta obligatione & acti-
one principali intelligatur etiam aétio in fideiuflorem prodi-
taefle prafcripta, perlz. cum/ feq, Cod, de prﬁﬁr{pn’amé. 30. vel
qgraarag. ann. [ 7.Cod. de conffit. pecan. modo uno eodemque
tempore utraque fueric contracta. argument.l. cum not:ffims. 7.§,
imo ¢ thud ver/. [ed & [igns debit,Cod.de prafcriptionsb.trigint.ane
nor.(f) hocelt; quandocreditor heres debitori exiftit, aut cons
tra.l21.§.3.- b L2151 fF de liber.leg (,34.§. quidam.(y5, fF. de foluts
_cumenimnecreus fit, proquo fideiuflor debeat ; nec res ulla,
quz deberi poffit; fideiuflor meritd liberatur.Z 38, in fine.l 50,
lot.in.med. princip.ffh. at quando fideiuflor creditori heres exi-
ftit;aut contra; folus liberatur fideiuflor, 4:&%./421.§.3- verf. guod
fidem.ch §.nltim, diftd. 71. in fine princip ver(. velfidein(for credi-
torsfFh.linomnipus.43. ff de folut. Illud non fatis expeditum vi-
detur apud juris noftriInterpp. Num fideiuflori, qui principali
reo heres exiftic , hereditatem adit, inventariumque conficit,

' o ' ' confecétio

N




e T

e —— B e —————

confeétioilla inventarij quicquam profit, utultra vires heredi-
tatisnon teneatur ¢ negantium parti aflenfum haud difficul<
ter prebeo. per alleg. at Hering. de fideiu[[icap. 20.§.16 . num.37.¢5

fe99.(g) quareus principalisabfolvitur. 4 28.:7 princip ffide ap-

pell NV efenbec.in paratit.b.num.6.in fine. Hering.dil. trattat.cap 20.

§ 19 nam.1.2. ¢ 4. quoniam obligatio ex contractu perjudicis .

fententiam novari dicitur, g/ ff.in/.1. Cod.de indic. Fideivflores

autem judicio fiftendi caufa dari liberantur fententii lati, five

reus condemnatus fit, five abfolutus. gloff.1. & lafon. inl.2.§. fin.
num.9.ff. guifatisd.cog. (8.8.3.fh, Lproperandum. §. fignidem. ubi.
gloff.Cod.de iudic. (h) a debitore principali ratione pecuniz cre-

ditz preftito./28.8.4.L1m.8. fin.ffde iureiurd.y. §.1.verb. inrifiuran-

di.ff.de excepr.(+ )quando fideiufler fpopondit reum fiftere &
prefentare.gloff.¢r Dd.inl,in duobus.28 8.5 ei. ffode inresnrand,\W ¢-
[enbec.in paratit, b.sn fine.per text. inc.nonpoteft.§.1.de prab.in 6.0
snl.89.8.1 ffdeverbor, fignif. nifiad omnem requifitionem judi-
cis, & quoties opus fuerit,reum fiftere promiferit.Rol.a Valle con-
Sil.arnum. 11.lior.2. Anton. Gabriel.sb.7.comm.opin tit.de malefic.
concinf 5.H¢ppa/.diﬂ.mér.de fideinllinn.99.¢5 138, |

Corollaria.,f.
T saihs

IM prudenter facere Princeps ille videtur, quz '

in.gubernatione (ua unins tantum amicicon-

[ilio utstur.

by

Periculofifimum effe antumo, Principems

leges

De Eidelorions. 19
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