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NIS EX CONTRACTU
oV A4 M _
ool Drvindfavente gmz‘iﬁ,
AUTORITATEET CONSENSU AMPLIS- -

{imi Iunifeconfultorum Ordinisinilluftri Academia
Tubingenfi,

S B PRAE ST DAIAO

Nobz!zf Amp/ j[fims P Confulti|ftmi Pm

Dn CHRISTOPHO:

RIBESOLDIGITAE T ANTE-
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Diputatio Iuridica.,
N DR 5
SOLVTIONE: OB-
LIGATIONIS EX'
' contradti... "

ASS'S'E R T IO L

{OLU TIO injureduplexeft; una obligatio-
A W ”"’fﬁ_@%afﬁlliSf‘x deli¢to,altera obligationis ex contraétu.
A7 g~ T T | A A . i

“wgg Q) (2) Dehacpofterioreimprafentiarum paucis a-

: @
P , £
- =

2 gcre conftitui: Qua dupliciter rurfumaccipi-

_ Gytur;large,pro qualibet liberatione: () ftricte &
2N e O N et i & R

= ’proprie,pro cius, quod debetur,naturaliecaque
jufta preftatione. (¢)

a) Vnleleb.1.furifpr.Rom.c.52.¢ Jeq. Idem inprdnft.guib. mod.tof,
obl.(4)qua fignificatione folutiones ertam dicuntur compenfatio./. 4.
{Fqui por.in prgnhab.Acceptilatio,§. 1. Infl.guib.mod.tol.obl [ pen.ff. de fol.
Novatio,/l.21.§. Lucius in fin.fFde ann !qq.Delegario,/.B. §. 2nterdum'3.ff.

ad SC.Velleian.quin & deniq; {atisfactio,/176.fFde #.5. quztamen a-

Jioquin,excepta {olutione,reliquos tantum liberandi abobligatione
modos complectitur, L/o/utam 4.9, in finff. de fol.Lfi non obtnlit 4..§. air
Prator 3.fl-de re ind. Brifl.l.1.de fo!. p.296. V'V efenb., in parat.ff.de fol. 1n
prin.B orch.Comm.ad tit.de reb.credic.7.n.67.Vult.adpr.Inffit.guib.mod.
tol.obl.God.ad .5 4 ffde 7.8 (¢ )el.ch obf.Dn.Prac. D.Bocer.claff.4difp,

19.thef19. |
2.In hac{peCtandum eft primum,quis {folvere poflit, & cui:

deinde quid {olvidebeat:tum quomodo, loco & temporefol-
vendum fit:deniqs; quis huius {olutionis fit effe&us.

3. Solvere poteft,cique folvi,qui rerum fuarum adminiftra-
tionlecm lmbcr_(,:z){_{l}dc qui (ub tutoribus,aut curatoribusd¢-
gunt;quales funt pupills, (6)minores, (c) furiofi, () prodigi, (e)

T s T aut

I 1
! #
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Dzﬁ%mdp‘fwidim. _

i i aut qui dominorum patrumd; manuifubje&i funt,ut fervi & ]
s filiif.(f) {inecorum,a quibusreguntur, autoritate & confenfu 3 s
| B folvere; &, ut creditoresliberentur, folutionem recipere ne- i
{1 1 queunt.

a)lgnodfiforte14.85.1.0 Lfeq.ffode fol.(6 ) Quiut nihil fine tutori-

i 1 F bus fuis alienare poflunt.itanecfolvere, Lobligar: 9. §. pupilius 2. f.de

1| antor.g confatnt§ult Inft.gusb.al.licvel non lic.& ideo fifolyat, nummi

B accipientisnon fiunt,fed vindicari poflunt: planeillisi creditore bo-

it na fide confumptis,utliratis gratia liberantur,d.29.§.2. ffde anz.¢s con-

% ik . fenfitnt, d §. H/f‘.[ﬂﬂ.gzz'é.cz/. lic.vel non.l.14.5. fi./Fde folittLro gﬁ/ﬁi 1. §ﬁ?i'.z’..
i1k non omms 19.8.1fide reb.cred Briff.l. vude fol.p.300.Pac.cent.3, cvarfio®.g.

¢8.Eadem etiam ratione nec ipfis,utliberentur creditores , fine tuto-
ribus (olvi potelt.l1§.fode (01§, 2. Infliquib. al.lic.vel non lic.nbi Schneid,

nit. 4.0 [699.V Ve[enbn.3.0 4.Quod fi tamen pupilli debitum denud

petant ; pecunia folutd adhuc falva , velinde locupletiores facti, (id

quod {pectatur tempore litis conteftarx./4.7. fFde [o/.]. 37 de mageﬂ.}

exceptione dolt repelluntur.dl14./fFde (01.4.5.3 ver/fin zzzz.rem.[fg?}.gmé.
allic.c ratio et in 20 G.nbi Matthans ff.de R.I. ' Locupletiores autem |
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factiettam cenfentur,fiex ed pecunia aliam fibirem comparatam ha- i
beant,/ 4..ff-de excepr.autinde confecuti fuering,ne defuo fierent pau-
periores,liq7 ffde fol. Don./i16.Com.de snre civ.capro.er ibi Hilligit.G. |

Brifflib.x.defolp307.(c) Idem enim eftin minoribus, qui curatores
habent,quod inpupiltlis, quibus , ut & prodigis atq; furiofis , quoad
bonorum adminiftrationem xquiparantur,/.3. #4i ¢/, in verbo adfimi-
01 V'V efenbec. Inft.guib.al.licvel non.Goed,de }

|

it lis Cdein inregrveft.§.3. &
contran.cy ¢ amﬂz;p. Cap.j . oncl.14. Quod{i minores curatores non ha-

il bentes folvant,lzfiin integrum reftituuntur,d./ 3. C.de Min.cl. ¢ obfer.
| ' i-: 1 E ' *D??.Pﬂf,6'-D.Hﬁ?fp?ﬁ?t.l;d{@.lsntb.g-ﬁt‘.B.(ﬁl’)qui &7 cum confenfu Cll-

i ratorum afolutione repelluntur,arg.l.5.¢ L g.0.fFde R.7.(e )/ hos gui 12 _ i?

i ffde tur.g caridar.ab bis.(f Jnifi peculium habeant, eiusque admini- :
{trationem 418.484..fde/o/. aut mutuis dandis exigendisq; pecuniis .:f

! prapofiti fint..94.5.1.fd.¢1z. <5 | !
11 4+ Hinc &reiperduellionis, () repetundarum, (4) aut lefe |
'fl:. I majeftatis, (¢) quibus poft admiffum crimé@ bonorum admini-
i ftratiointerdicta eft, (/) cum liberationis effeétu, nec ipfi{ol- |
i -vuntsnccab aliis folutumaccipiunt, fr

| :r | a)l31.8.fin.ffede Dond.fin.Cad L.ful Maiet. (b )l iex indiciornm 20. -

' | f.de
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De folutione obligationis excontvalin. 3

ffode Acenf.(c)d.l.20. 1.8 §.4.C.adL.Jrel Maieft.(d)/ fin.C. ad L. ful. Ma=
seft. Brijflib.3.de [olp.300.In alio veroreatuco nftituds folvere /410
L feq.frde folaplisqs folvi nullo jure interdicitur,/. 4.1/ cod.l.4.6.5. 172 1e-
at frde inre fifc. nififceleris confcientra perterritl aufugerint,quibus
non reéte folvitur,/fin.C.de requsr.rets. B riffd.lib.3.de [ol.p. 305,

- 5. Nihil verointereft,an abipfo debirore, (4) velabalio cius
nomine folutio praftecar.(b) Atq; utrum aliusiicexman da-
todebitorisfolvat, (¢) velfine mandato, &fic pro jenorante,
autinvitodebitore.(d) .

) Qui aut ipfe debitum contraxir, autin fe ab alio contradtuny
fufcepit,veluti fidejuflor./24..ffde fo/.debitor delegatus /r2. /7. de No-
vat.l.5.C.eod.conftituens L2v.§ulr ff. ae conft.pec. hzres,{eu bonorum
poffeflor, ad quos defunéti promiflio five 1n dando , fivein faciendo
confiftat,defcendir, /.2 5./Fde [ol.lfin.C.de contrah. & com. ftip.l38. verf.
obligatioff.de V.0. Ant. Gomplibivvar.res.cap. 1L.nu.12. ¢ f¢99. Geed. de

| contrab.cr comflip.cap. 9. concl8. nu . 145.¢l. & obf-Dn.Prac.D.Harpp,
part.2.difpazrhef.4.Bronchorft.cent. 4.g%4 . 47.Verum autem ufufru-

| Suarius omnium bonorum ad s defunéti folyendum teneatur,
qu:r:ritur ¢ ‘Teneri nos negamus, per [.69.ff-ad L. Faloid.luly _fjr_,{ﬁ, ,%ﬂgf;._

e ——— e R

leg.L.1. C.ficert.pet.l.2. C. de hered.pet. Alex. Trentz cing.pract.ves. [1h.1.t1t.
depecnlio.Re[p.6.B rwzd.?arﬂ;c.x-.m,{/&. g.4.9.¢d.2.Diflentit Bartsn' Lfin. de
| sfufr.leg. Porrd cumplures funtrer debendi,in folidum finguli & ve-
| terl & Noyojure tenentur,, 3.5.#/&/. eandemS§.nlt, ﬁfﬁz’f drob.rets.cl.corobf.
' Dn.Priec.D.Bocercl2.difp.15.thef77.¢ th.80. Accur/ ¢y Cuiac. Bronen,

i centgacontrov.ghalt.5 1D commnn.Dd.ex Auth.boc ita C.de diob.rets.
’Et  Nov.99. Eruno exillis pro parte convento,nihilominus idem,vel al-
t‘ cer in reliquum conventri poteft,text.in 1./ ex taro 6.§.1. deleg.1.linter
*: €0s gz.§.1ﬁ@‘* (23 C.de ﬁf{fi.zfﬂ:c/.(/g* aé_ﬂ'Dﬁ.Pmc.D.Bacer. cﬂz.dfﬁmr.l &
thef86.quijnutramg; fententiam plures allegat,(4) princ.Inft.quibus
'F wod-rolobll g l17.Code [ol.(C) 1.49.0.5 6.1 6 4.ff-defol.L. 130. ff-de Reg.Inr.
::; Cuius quoque generis eft procurator generalis,A59 7. de Procrr.l87.ff.
de fol.qui tamen, ut {olutum repetere ROHIE ,eatantum debita,exem-
i plo debhitoris,folvere debet;quaz exactionem habent, non quz folam
| retentionemsl.o4.§.3.7 fin. fde fol, (d) 123.l.4.0.053. ff.de fol Naturali
nama; & civili ratione receptumeft,licere etiamign orantis & invitl
| coditionémeliors facere,/.39.ff.de neg g¢fl Briff.lib.1.de fol.p.301.Borch.
| ad prmc.[ﬁﬂ.qﬂié.madml 0blig.Phil. Matth.adl.69.ff.de R. 7. Hottom.ill,

~gnefl,16. uamquayero debitor indiftinéte perutrumgq; ipfo jurf: ab
| | A s obliga-

| ] b
b (G | SR

)




i ':. i obligatione libaretur, aprine. Infl.guib.modsol.0bl ]

S - vit,actione negociorumgeftor

.....

ontatio furidica,

)1

L . ‘invim {olvit,nullam e1us,quod impendit,repetitioncm habet, /. 534
i [ i |  wmand.lfin.C.de neg.geft, 'w'dm:ﬂrTrmmc’ing.pmﬂ,re.r. l16.2.141.
A res.6. QuUivero pro ignorance, fiquidem utilicer & & re deb

1toris {ol-
um folutum repetere poteft,/ 4.3..fn.f
,s de negoc.geft. s . .

6.Quin igitur eriam aliys Pro emphytcuta canonem (ol-
vere poflit,quominusin commiflum cadatem '
lum nobis dubiumeft,

Quua generaliter obligatio folutione efus,
tutsnecintereft,quis (olvar, utrum ; pfe quidebet,vel alius P10 €0, pri.
Infl.gnibimod.toll.obl, Przrerea > quiainjure nufquam cautuin extac,

i quodnon nifi emphyteuta canon em praftare debear:(ed contrarium
potiusexs§.3./nft.de Locat, o cond.eyinci tur.Sehick2ard, difp.16.th.2.

7.Similiter nec refe rt,utrumipf; creditori, (a) velalii eius
NOMmINE,nempe tutori,(H) procuratori, (c) aut fervo negociis
prapolito,(d)quiomnesin rebus credirorisadminiftrationem

habent, & locodomini cenfentur,debitum [olvatur.

«)Quod fi duo funtin folidum rei credendi conflituti, alterutri
folvens debitor toth obl; gatione liberabitur, le3.infine fFde duob.ress,
Vult.l1, fzr.Ram.a;;.m. 4.0. Heredi creditoris, qui in jus obligatio-
nisfuccedit,rete quoque olvitur,/ 10 4. de il (6)quamdin fciljcet

“in adminiftratione verfatur, Z 4-6.§.1utele 5. fFode admin.tur.l, 14.§. 2./
de (o/,& cuicunque; tam hon Orario,aut reinotitiz gratia dato,quam

11 H ad hoc darto, ut gerat. Omnes enim tutores funt,& adminiftrationis
1H periculo tenentur,/14.5.1./f.de /&/.43.5.29}’._43 adm.rut.l.1.C. Z
AR Viut vero debitores tutoribus ini
{l f ventes ipfo jure liberentnr_,/.4.6 §.21t.fFde adm.rut.attamen ex {olutio-
i ne lzfi pupilliin in tegrum reftitununtur. Ly, wé; L C L adver/fol, Schne-
|1 devnin.ad§.2.mn.6 Infl.guib.al.lic.vel non, Itaque pleniffimam tum de-
i | mum c.onfequcnmfliberaxioxlem)ﬁfecu_nd.um [uftiniani Conflitu-
1118 - tionem iz /25, C.deadm.tnr. judicio prxcedente fententii debitum
L exfolverint. Quitamen judiciali fenrentii opusnon eftin folutione
A annnorum redituum,penfionum,&ufurarum. ./ 5. Cod.de adm, tut,
AR Czterum proturori quod folutum eft, nifi 1n pupilli rem pervenerit,
1t diberationem non adfert,/2 8.fF.de Jol.Hilliger.ad Donell,lib.16.comm. de
i 281.¢ivi0ap.10./it.L. Atque hzc omnia etiam de curatoribus furiofo-
1R IEEH | ' ’
1IR3 RY |

rum,

quod debetur, tolli-




De folutione obligationis ex contraltn. g
tum,prodigorum,mutori,&c. dicta exiftimanda (unt,/.14..§. carato-
ri.7.Fde fol. L7 8 pert.fFde inreinr.(c) tamt generali £34.5.3.fF defel.[.2 6.
decond. indlarlaz.f. depatt. quam {peciali, id nempe debitum , de
quo mandatum habet,/12.ffde fo/r, 8¢ ei, quiyendenda,vel locandz
rei propofitus eft,/35./F de fol. Bart.1n [.88.ff.e0d. Decian. 11 confil. 330.

num. 3.F;:zchifz.ﬁé. 2.C0NLTOV.CAP.93- contradicunt Ludov.Rom. fing.23.00°
¢n confil.4.61. Nontamen conftituto ad exigendum, jtmajiety/quia

fpeciale mandatum ad accipiendam pecuniam non habet , {fed potius |
ex interpretatione, quzin materia mandatorum,urpote ftrictijuris, -

non facile admictuntur , Schick. difpur.fuff.16.1hef 3.9ff2. neclitis

procuratori,/.22./86. ff. de fol.autfal{o, L12.£35.5.1. fFeod. nifipecunia

illis data ad creditorem pervenerit , 4 28. 434..5. fprado 9. fF. de [olnt.
aut creditor folutionem ratiim habuerit;/34.5.6. /- eod. clariff. ¢ obfer.
Dn.Praceptor D.Harppreeht.part.2.difprt.ag.thef. 6. Ta  .dinautem,
vero procuratori folvi poteft, quamdiu mandatum durat, & creditor
vivit: verum mandato reyvocato,aut mortuo creditore , debitor {1 fci~
ens folverit,ab obligatione fe non eximit,diéf./.12.§.2./18.0.32 fF de [ol.
(d) /.IS.ﬁTde [ol.L.7.§.1.gn1b.mod.pion. idque rurfum quamdiu creditor
yivit,& fervas in adminiftratione verfatur, L siffdefoll.41.fFdereb,
cred.fi cert.pet. '

b

8. Sed &ei re&ke folvitur, cul creditor vel in ipfa fti-
pulatione : (a) vel extraeam (&) debitum folvi manda-
Vit. |

a)Cuiufcunque fit ztatis & ftatus,/9.§.11. £95.5.7 ffode fol.- etiam
~ invito creditore,/12.§ 3./ eod. Itaque (oli pupillo adjecto fime tutore
' griliter folvetur, d./11.de fo/, Cum enim folurionis caufa in contractu
adjecto jus obligationis nullum quxratur ; fed acceptam pecuniant
creditori reftituere incumbat : non mulrum de eo laboramus;acce-

ptamnéilie pecuniam profufurus ac perditurus fit , qua deperdi- -

t4 nullam de firo ja@uram fecit : Etideo de feftipulator potius que-
ridebet, quod huiufmodi perfonam ftipulationi adjecit.argzm./, de-
nigue S.ultt A de minor, Bri[[li6.1. ae folnt. pag.318. Stracha de adietlo
p.3-n#m.16 Donell.adl.g5.de verb.obl.nn §.¢r cam.dr:j inve Crutll, 16.c.11.
ﬂéifﬁlfzgefﬂé lirer. . Ipfi autem ad;e@:c,pon etus heredr, /eg.81. 17z
prine.ffide fol./. s5.ff.de J.0.non domino ery) L.9.princff.de fol, nectu-
tori pupilli folutrioni adjecti,leg. 95.5.7. 8 eod.reéte {olvitur.Fintur
hzc poteftas folvends adjecto,ficreditor pecuniam a debirtore petie-
tit, litemque cum illo conteflatus fuerit, /57.5 1./ de /a/mz‘onii
b ¥ e . 7 _ Ve




_______

Difputatie j wridica. .

tit ‘ g Velfieam debitor poftea{oli creditori folvere conflituerit, Z 8. - de
dht conft.pec.Magna hic eft controverfia;anne etiam folvendi poteftas ad-
LR jecto capitis deminutione auferatur? Quod de tali afirmamus quz in
Al b deteriorem ftatum mutar,veluti fervitute,deportatione,arrogatione,
AN [.38 prn.ff.de [ol Hillig.ad Donell, i6.16. com.de }.C. cap.11.lir.Q.¥ af7.2.
i contrafufr.c.2.n.8. Trentl.yola.difp.29.th.3.lit. A.cive.fin. Hon.difp. fuft.
1;’.!'/0.25’.3?‘0?26’;:’.,6‘5’?22‘.4‘,£ﬁ7’fa64;.(bj/.4;9.ﬁ.deﬁ/_ Cuitamen f1 poﬂ;’ea
Qi creditor folvi vetuerit,debitor {Tiens non recte (olvit, /. 12,418.4.32. . 4-
I F e tit.Donla6.com.de f.Ccap.1p, | B
+ U B 9. Alnautem{ine mandato creditoris utiliter non folvi-
iy tur. (2) Hincdubiamovetur quaftio; U trum, i debitor credi-
L LS torifuicreditoris folverit,coignorante,, neque ratum haben-
e te,{olutio h@cdebitoriad liberationem proficiat ¢ Et opeex-
AT ceptionis,nonipfojure proficere ftatuimus, (4) | |
it " | -; 11 .'; i . | ). 24.ffde m’g.gcﬂ.niﬁ creditorratum habeat-ili;z’..lg.ﬂ.4.9- 1 de
Vil L Sol.(b)lfiopera 6.L.16.de dol.mal.exc.arg. [.36.inprine.ff.de neg.oeft. l11.
e ‘; | §.[olntam.de pir.atl.[208.1. de bon.lib.(.66.1n pm';zc.rde [o/. culus rel ratio
AU videtur tradi 7z /.15.4¢ R.f Bart.an Lnon folum S.ult.fFfol.matrim. ¢ in L.

i folutums folutum ff.cepion.alt.Schneid.ad§. 1 nn.6 Inft.guib.mod.tol.0bl.

WNiell. difp. Fuff.27.th.26. ;;' ult.1.furifpr.Rom. €.5372.4 34

-+ 10. Videndumnunc, quid debeat folvi:ubidiligenterat-
tendendum eft,quidin obligationem dedu@um fit, res,an fa-

Gum : &rurfumics,aninquantitate,velin genere,velin {pe-
cie,autalternatim:& denique utrum ut detur, vel ut tradatur.
Vulgataenim jurisnoftriaxiomata funt; folutione cius, quod
debetur,oblizationem tolli: (2) Nec cogl creditorem aliam

rem proalia accipere; (&) nifi vel hoc (ingulari fayore certa-

rum caufarum receptum fit , (¢) vel res debita haberi non

poflit.(4) _ ' Al '
apriuc. Inftignibmod.toll.obl, (b )l.2.§.mutui nbi ol DA. - dere- |
bus cred.ficert.pet.l.4.6.ffode (0l].16.L.17.ad gnas Donellus C.c0d.l.9.5.3. de |
piinor.alt.l.4.8.3.4¢ ve ind Broncherf.controv.gnafl.c.qeaffer. 65 Volenti
tamen creditori qualibecres in folutum dari poteft. 4 6. C.ae O.¢ A.
Fultdaduy. Rom.c§3. quzdatioirrevocabiliseft;/14. C.de pigl.io. Gs
de folur. & venditionizquiparatur , /6:C.de evichli2 4uff de pign. Alex,

Trentacing.prattirefollib.3.res28.nun 4utst.de fol, Virum yero datio hze
: 1
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De (olutione obligationss excontraitu. 7

in folutum revocari poflit,quando debitor per errorem maioris pre-
- ciiremin folutum dederit , non omni dubio caret ¢ Nosaffirman-
tibus adftipulamur, fi debitor plus fedebere credidit, quam eratin
-obligatione,Bart.de Caftro. Pafon ¢ alyinl.finon fortem 26.5./s cent st 4.
fFde cond.ind. Trentac.d.Refp.28. n#.6. N egantiumvero {ententiz {ub-
Ceribimus,fi debitor quidem quantitatem debiti {civit,yerum erravic .
in rei in folutum datz zftimatione./dem Panl.de Caftro.faf ¢y aliiin d.
Lfi non fortem 26.5.Ji centum ff.de cond.ind.l. Imperator; Q. §.ft centum ff,
de Leg-2.Vivinsin opin.174. Trentac. d res.28.nu.10.22 fine. Decepto ta-
men ultra dimidium jufti precii remedio, £2.C.de r¢fe.vend. fuccurr
cen{emus, P zv.in opin.17 4. 72%.-5'.Trmz‘.aw.d.ra.r.zg.ﬂ.w. 272 fin. Cxterum
licet debitor quamliber rem infolutum dare poflit:tamen cum credi-
toreconyenire non poteft,five ab initio contractus, 4 #lt.C.depalt pig.
five poft,argum.l.45.ffde fol.d.Lnlt.C.ac patt.pignor, ut, fiintra certum
tempus pecunia ei folutand effet, creditor pignusin {olutum habeat,
Bald.tralt.de pignor.cap.17.¢o Mudgus eod tratl.c.palt.leg.comp.336.¢°
[eq.¢l.¢g obfer.Dn.Preceptor D.Bocer.claf].2.difp.12.thef.3%. clar. guog, ¢
obfer.Dn.Praceptor Dﬂ.Hﬁrpprecbr part.2.difp. 6. thel 7.(c) Legato {cil.

L71.§.9ui confiretsir 3.ff.de Leg. 1./.14..5.finff.de leg.3. Donatione £.34.5.3.
Cde donar Bonorum divifione,/.11.C.com.ntr.izd.caufa noxali, 26.§.1.

fdereind. Althuf.l.1. Jurifpr.Rom.69.Corafl.a.mifc.3.n2.8.(d)Vnde fi
debitor pecuniam,quam debet, non habeat, nec poflefliones {uas z-
quO precio vendere poffit:creditor , easin folutum, jufti tamen zfti-
matione,acciperca magiftratuco mpellitur. Novell.4.§.fin-Novell.120,

Anth.boc nifi C.defolut.Coraf-dloc.Bri[l.lib.1.de fol.p-32 9.7 29,

11. Quiigitur quantitatemdebet,remalterius generis &
bonitatis;(#)velalio,quamdebet, pondere,nUmero &menfu-
2 folverenon poteft. (b)) Neque enim pro tritico mutuato, vi-
pum: (¢)aut pro vino veteri,novum invito creditori jura refti-
Tul permittunt._ Sed nunquid loco frumenti, aut vini mutio

dati , creditor zftimationem & pecuniam recipere cogitur?
Quod extra cafum neceflitatis(¢) negamus.(f)

a )l.2anprin€.@ §. r.l.3.ffdereb.cred.ficert.pet.1.8. 7e contrahitiy,
fRde O.cr A.(b )l.11§ fitibidedero ff.de reb.cred.fi cert.pet.l.17.an prine.ff.
depatt.(c)d.[2.47 prindereb.cred.(d)d.l.3.ubi Donell.¢s aly,ff-eod. Quod

autem vetus ficvinum , ex L11. ¢ Lfeq. ffde tritvin, ol leg. innotefcit

docet Dorellin d.l.3 sn fine. Trentvol2.difp.20.thef1./ub liter. B, (¢)No-
B ve 11*4-1
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- Dafputatio 7
wlf.zq_.c.g-.mfx' Curac. (). Aliud ﬁ‘"!if):l , quam quo;d' debetur, {olyvi nomn
pofle fuperius oftenfum efl. AtquiIn mutuo res ineodem genere de-
betur,/. 2.z prine.fFde reb.cred. Pecunia antem & frumentum diyerf;
funt generis.Aliud namque merx eft,aliud precrum : Li.ffde contrah,
empt.l.iinprinfdererperm. N efénb.in paratffidereb.crednn. 12. verf:
¢go tamen mages.clar.Dn.D). Fi rppr Lrac.mens colendus part. 2. d#_z,;ly,_
14.Non.in /Dr:'ﬁc:‘.]ﬁﬂzrzﬂ.qm“ Wirod. ve contrab., aé/{g.B ronchorf?. cent.2.af-

Jertia0.editsa.contrarinm teneit facob.de s Arena, ¢y Curt.adl 2.§.1.ff.de

reb.cred, ‘al nk | 1
12, Depecuniannmerata plurimum hic controvertifo-
let:An & ecaineodé ecnere » quoaccepraceft, folvicrediroride-
beat:Negarive concludimus,(a) ficreditor nullum inde dam.
‘num paffurus fit: (é) necdeeodem monete generereftituen-
do,abinitiointer contrahentesconvencrit, (c) ' _
a)Non enim corpus,fed yalor &.xffim:tti'o pecuniz credita cen-
fétur_;ﬂrg./. Lz prin.ff.decontyah. emipt.l.9 4, §.1. ff.de [0l.l.19.5.2 ffde cond.

a<

]

 andev.l24.f. depofl.g. de tnipenf.dot.l.95.an fine,ff.de Leg.3.0.10. 172 princ.,

de accept.queiin alia monetz (pecis re dditur,quid niid ipfum quad
debetur {folutum erit?Facit huc quoque .65.5.1.7Fde 7. O. Hettom i!-

 luftr.guaff.15.Don. adaly.ano.ffdereb.cred. Treutler, difpur.20.thef12,

. b ) ” €} WL pe ; ; = ok _
bit. Avol. 1.V ult 1. forsfpr. Rom. 6. §3-7220:33Fachint.z. conrrov. inr.e. 4.0

apud guem diffentientes multos videbis.clir.Dn.ID. Harpprecht part.2.dif-

- patata.hef15.(b)log.Fde folut.c.olin 20.extr.de cenf.(¢) Tumenim:

{ex contradtusfervand aeft.l2g, e Rrg-f& re Gothofred.ad/l, 3.ff dere~
bus credit. | TR s

' iR v g _ | . ' o |
13.+ Alia hicquotidiana & ardua occurrit qualtio. Valo-

repecuni® creditz mutato , utrum illa in ea x{timatione,
quam tempore habuit contractus :an vero quam tempore {o-
~lutionisfortita eft,creditori retituenda fit ? Et tempus con-

tractusattendendumefle verius nobis videtur.

/-Quoniam in mutuo resineadem bonitate,qua accepta eft.cre-
ditortreddl debet,/.g-ﬁ: de reb.cred. E.e'gd pecuniam eadem quOGUE 2-
flimatione , utpote extrinfecaillins bonitate , quaaccepta, creditori
reddidebet. 2.Deinde quia obligatio ad pecuniam dicitur effe cerea,

l.3.ff-deinlit.fur.l.1.ff.de cond.rritic, Certa vere dici non pofler;{i ea x-

ftimatio,quam pecunia tempore {olutionis habitura eft,in obligatio-
© pem Angeretur; Clm quam weertadit,quotidiana doceat exXperientia.

-';[ertio
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- De folutione obligationis ex contraltn. 9

Tertio facithuc LRurilia Polla 69.ff. decontrabsempt.” ubl diciturin
contradtibus cam xitimationem infpiciendam elle, quz fult tempore
contradtus. Tuentur hanci{ententiam AZolinantratiar.de nfur.guaf?,

92.n2m. 66 4. Hottom.ill.guaft g . Aynfinger.cent. 4. obfervi. clar.Dn, D..

:ffzzrﬂ)rfdar.pdﬁ.:.dzﬁ.z;rfnfld Bronchorft.cent r.affert. 8. Arum.difput.
12.exerc. 1. Diffentit Fachinl.2. controver/. cap.9. Elras Robert. difput.1 4.
thef's. Ant.Fab.dere num.clar.cy obferv. Din.Precept.D. Bocer. in tralt,
Ae v e M. | e ' | |
14. Porrogenerein obligationem deducto,debitor quam-
libetgeneris{peciem {olvere poteft: (2)itatamen,utf{peciem,
quam {olvit,pleno jure creditoris faciat () |
- a)Siex contractu obhigatio fit,ita etiam,ut vilifiimam dare pof-
fit,§.8:gnes agensy3.verf. Pratereafi gnis generalirer. lpflit, de AtLlga.
Fmand. Secus eftinlegaro-debito, in quoelectio eftlegatarii, §.57 ge-
neraliter Inftit.de Leg nifi aliud teftaror dixenit./29.§. 1. 17 fine L19./.4.3.
§.utltim.ffide Leg 3. Legatarius tamen neque optimum , neque pefli
mum eliget, & hocei ab herede praftabitur, £37./110.de Leg. 1./, fan-
cimus §.1.Cod.de donat. Ab hac genens przltatione debitorem unius

o« - - - it ol - . 2 '
_fpeqe;,vel etiam plurium , imo etiam omnium {pecierum;quasipfe

habuitinteritus nen liberat: Zncendinm 1. C. ficertum per. Genns
enim perirenequit,& femper {fuppetunt{pecies: licetnon ipfi credi-
tori: atcertealiis. Phel, Matth. ad 15.[Fdereb.cred.Si cert.per.(6)].75.5
ultim.de -“W?‘é.aéﬁg.f”' it . lur.Rovs. c. 53 Vnde qui 11 gencre homi-
nem debet,folvens ftatulibernim non liberacur, 23853/ de folut. Ac-
curfo¢r vnlgo Dd.in l.g ff.de ffatn /16, Atqui hominem in fpeciedeber,
praftando (tatu liberum hiberawar,dict./.9.§. pennlr.ff.de flat.leo. ¢5 [ 92,
§.1.f-.de folut. Treutler.voluma.difput.2.9.thef.4.[ub liter. E, Pac, cent.4.,

gﬂxﬁ. L5

17. Speciem quoque debitamillam ipfam omnino debi-
tor-pm{’rarc terlctur.,(a)ladcojut neccompenfationem eius lo-

coobiicere queat, (b) .

4)Perallegatarhefiio.lrer.A.¢r B. Quidautem fi{pecies debi-
ta pericritinteric (-:i*us. debitorem plane liberari dicimus,modo nul-
Jaillius culpa pl‘ﬁﬁ:ﬁt’:i‘lt,/.gl.dc’ V0. quamvis aliqua morainterve-
nerit: dum ta v € res nihilominus apud credicorem peritura fuiflet,/f
plures, §. 1. ff. depofits, I, freum exceptione ,§. Jed etfi non culpa , ff. de eo,
gnod met. canuf 1. item verberatsim §.ultvm, ff. de rei vindicat. Cuincing
¢r Duarenus inl, (i ex /fg.:-zti 13. ff.de verbornum aé/:gdriaﬂ. Fachin. lib.2.
| B 2 . CONtravs

'Il_ -Il-: T
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r145 Franc.Rip.an ead.nun.28. ut fidebitor ab(q; jufta caufa, & malafide
rem tradere diftulerit; interitu reinon liberetur, fed zftimationem,

preftare cogatur: etfires i{tacodem fato apud creditorem peritura

fuifler,propter Z4.0.ffdebered.per.dx2.§.uit fde pof.l.39.8.1.de Leg.1.(b)
[.Sinon fortem 26.8./i centum: ff.de cond.indebl.18.in prin. . de pignor.aét.

Bronch.cent.X.affer.12.Pac.cent, 4. évav']m@.?.q.q..lf'a;ﬂ.!. 3-difp.3.thefi15.
Schifordegh.tralt.2.9.2. | -

16. Inalternativa obligationeliberum cft debitori,utram
rem voluerit{olvendam eligere:(s)una veroante cle&tionen,
peremptaalteram praeftare nonrecufabit; (4) nifi hec fuper-
fteslonge fit preftantior,& illafine culpa fua perierit : quo ca-
fu ad rei interempte 2ftimationem przftandam admitti-

2)1.05. fFde folut.L34.5pen fFde contr.empr.l.7.5 rmaritns fFde AL
inter vir o uxorl.10.8.410t [f.de inr.dot §.fi guis agens 32.ver[huic autem

Inftit.de alt. aded, utfiutramque pererrorem folverit, adhuceligere
pofﬁt quam repetat,/.pen.C.de cond.ind.Cui 06[:35.li0.8.( b)/. 3 4.,5,295,;_']?_’ ,

de contr.empt.Schick.dip.16.th.L.gnafl.5.(c) l.478.1tag, fi Stichus 2 .ff.de
Leg.1.Brifl.l.1.defol.p.341.V ult L1 jrr . Rom.c.53. -

17, Caterum omnis res aut dari, aut tradi debet. Illo
cafu debitor non liberatuyr , nifi rem creditoris fecerit: ()
hocvero poficflionem faltemreiin creditorem transferre co-

gitur; (é) /

a)l.75 8l fode V.0:167.ff.de R.7. Jraque debitor alienos num-
mos {olvens ab obligatione nonliberatur,/§5.467.f de folur. quod i
communes, pro parteliberationem confequitur, Z1.8.t.f-de o/#t.(b)
Traditio enim datio pofieflionis eft,definitore Cuiacio,/3.l11.§.2.7. e
alt.empt L28.fF.de V. O. Gothifred.ad l.9.§.3.de adguir.rer demin.¢y ad
28.ffede V. O.clar.cy ovfer. Du.Prec.D. Bocer, claf]. z,d@zfr.x.rixcf 4.-07'§.

™ - . s . ot ' . 3
“Vtrum vero, quiad certzrei traditionem obligatus eft,preciseeam

tradere cogatunfi tradendz eius faculratem habet, controver{z quz-
ftioniseft ¢ Affirmartiva nobis placet {ententia,proprer §.alie zutem..

donationts.v.cb ad exemplun Inftit.de Don.l11,5.2. ff- de acl. empti§.fed &

certum Inflithoctir. [.6. C.derefcind vend.ly1anprine. ff. de reb.eredit.fi
cert.pet,68.frde reivind, Lare clar.r ¢ olfer.Dn Praccptor, D.Bocer.
cla [[+20

L
.

controv.c.71.co L8, c.101. Sed & caufam morandi hocin cafu attena
dendam efle recte Ratuit Phil. Matth.in 5. fF.de reb.cred fi cert.pet.fecu-
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De [olutione obligationzs ex contractn. 1

elafl 2. difpsut.1thef/8.¢ D.Harpprecht part.2.difp.9. rh,8.qui In utrama;

partem autores compluresadducunt.

18. Dereifolutione hacenus, Fa@um quoddebeturid. _
ipfum quoquc preftandumeft, nonaliud ; ( 42) neque ab alio, it
quam debitore: (£) Quod f{i tamendebitor hic preftarcinter- |8
| effe malit: ipfojurenihilominusab obligatione liberatur. (¢) e

. 2)l.98.5.mibi Roma,ff.de fol.(b)l.31.fa.tir.(C i3 8.1 de re 777 R
- /.68.1.81 anprinc.l84.fFde V.O.Ratio eft,quia fi homines liberi praci-
s <& ad faciendum cogerentur , non parum inciviliter violari videretur
l libertas noftra,& quandam pat fpeciem fervitutis im pelleremur./.77,

o m——— -——..-—\...._.--.-.—-\._-—..-...-.._r-a.—-_—r.l.- P i T
- T ————
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ffdecond.cg demonffr.contra quam liberras definita eft 7 §.1.1%ft.de fr- L o
ve perfon.quod de pecuniz debiro dici non poteft. Draren.inli3.in fine i

| faere ind.Donell.in l.7.ff.de 0. Anton.Faber.6. coni. 17. Geea.de contr. Lt e

8 ¢ com.fhip.cap.9.concl.4.n.30. Sed dubitatur,an qui faétum juramen- - .

to promifit,prafiareid pracise cogatur® Et objuramenti religionem
ad factum promifforem cogi concludimus , per rext.iz c.ult. Extr.Ne
pral.vicias.c.ex re[Cripto,c.cum contingat,extr.de inreinr.Ant. Gomez.
yar.refol.tom.2.c.10.18.22. Ve[ GHAT LIS cafis est. Viv. l.2.com. op. concle
200./4.2,ver[ 0bligats Gad.d.conel.9.nn.76.& [¢99- '

lf 19. Sicutautemidipfi um,quod debetur, {olvendum eft:
%_ ita co quoque, quodebetur, modo, loco & tempore {olvine-
' cefleeft. Modusigitur folutioniseft, ut debitum naturaliter,

E id eft,realiter preftetur:(z) Et ut totum,non per partes; quam-
vistale effet, quod pro parte volenti creditori {olutum, pro

| parte ctiamliberationem efiet allaturum. (b)
2 )Quandofcilicet in confpectu creditoris, autalius,vicem eius
gerentis debitorrem ipfam creditoris efle facit , & poteftati {ubjiait,

t _. .4.9.L.pen.ffdefol Atque hac forma differt folutto a ceteris modis dif-
| folyendz obligationis,c/ar.l)h;D.Banr.Pmaepmr.zdmadam venerand.
| claff. 4.difp#t-1 9.thef:32.(4) Parricularis enim{ olutionon minimain-
% commodahabet,/.3.Fam.ercifc. Altert aurem per alterum iniqua con-
ditio infarri non debet. .74.¢r L83 fide R-L.&X facit,quod lex {peciali-

ror & nominatim heredibus particulatim folvere permittit, 4 25.5./= L

dem inris f.fam.herc. Trentval-2.difput.2y.thef5.lie.C. Denique textus - S

i eftin [ 41§ Lucins Titius ff. de ufier. o inl.9.161 sot1sis debite pecsni®s e i b

| C.de [ol.1.13.§.offerri 8.ff.de ati.empt. Schneidevuin. ad§item Inftgnions LR

moditoll.obl,V Vefentec.parat.ff /v c.-:.*r.:':'.pcr.Harramm.z'fi.gzmﬂz'm.z o.clar.
X % s Dn.D.




b4 Dz/fwmm j;m dica, 3 e
Dn.D.Bacer.centguaft. controver(;quafh. 34- & claff 4. difpur.r9. thefl3r.
Gad.inl32.n0.9.F.de V.S.ct0 in tratt de Ccontr. com.flap.c.6.num.265.¢5

- feq9. Bronch. cent.g.affer.1 7. Arnm.difp,16.exerc.2, Guil.Forfler difput.x [V
thef-6.Fachin.controv.gngff.ly o.gnaft.59. Prolixe Ph.Muattheus adl, 74
& /eq.ffde R.7. Contratiam fententiam mult ex Neotricis poft Al-

c1at. iz l.quidam 21. ff.aereb.cred,fi certpet.¢r /qaly. CorafuadlaffdeV.Q. |
ubl quoque Alciatus »defendunt. 7 ' |

; . 20,EoautemIocaq debitum olvidebet , QUO abinitiointer

4 creditorem &debitorum convenit , alio invitocreditore non
item. (4) Quodfi veronihildelocoin contra@u diGum (it,
tum rem certam debitor eoloco rite praftabit, in quo {1ta eft,
remveroincertam,loco contractus, vel domicilii, (b)

L.1.L15 gui fide eo,qmod certdoc.dufisras C.de fol.nifi nihil creditoris.
interfit alio loco folvi,arg./.38.5.1 7 ffde V., O.vel pereum mora fuerit,
quo minus debitor conventoloco exfolveret,/ 2.7 prin.cy S.ultim.fFde -
e0,9%0d cert. loc.Lunica,ibi alteyntrins interfuit , C.ubs conven,quidar,

- cert ¢y ibt Curac.in Parat.clar. Dn.Praceptor D, Bocer, claff 4. difpnt.1g. |
thef33vel denique ad locum propter hoftem, aut aliam caufam com-
mear1 non poflit,argrm.Limpoffibilss. J-de Reg Inr.(6)/.38. nbi Bartol. ¢
aly ffode 1nd,clay. ¢ obferv. Dominus Lracepror D.B ocer.dill.difprrat.19,
tiefi33. _

21. Quo tempore folutiofacienda fit , ex natura quoque |

cui.ufqueobligationisintclligitur.(&od cnimindiem,vel fub

conditione pomiflumeft, id exiftente ea die (a) &conditione

(6)lolvidebet, Quod autem pure debetur confeftim olven-
dumecft.(c) '

a) Quinnec antequam tota praterierit,debitor ad folvendum
compelli poteft.§.omnis flipnlatio Inflitur. de 7.0,/ 138.f.de V.0l 42 .1
eoz. Cuiedam infuperncnraro , conftituto tempore elap(o; dilatio
quadam a principe ¢o cedi folet,lgnoties C.de precio. Imp.offer.datis ta-
men prius,de completo temporefolvendo,fideiufloribus,.#river/aC,
d.t1.Que datio in praxi quinquennalis eft. T rentacpratl.res.ib.3.tit.de

Jol.res.Lin jure civili quatuor menfibus determ inatur4z2..3.Cde nfir,
ressnd, Treutlvol..difp.29.thef 2. lit b in fine. Ante diem tamen debi-
tor,{olvere non prohibetur,/ 38.§.202¢er incertam 16.10.1 37-8-Cttm sta ver/:
Vams ¢ grnod ff.de V. O.L7o.ffdefol.l50.ffde O.c5 A. Num vero etiam
nvyito creditori? Affirm per provime allegata inra. Diesenim in favo-
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rem debitoris adjectus eft, nifi contrarium,, vel neminatim expref-
um fit,vel aliis evidentibus argumentis appareat,/.17.ff.4z R. Jur. uboz
Matth.cy [.41.5.1.de /7.0. Quilibet vero favori pro {e' introdudto re-
nunciare poteft.Lpen, C.de palt.lfi index.C.de mn.Donell.ad L41.0%.4.7
&[99 z.de V. O.c/zzr'.D}z.D'.Ha?pprerfat,dﬁim.z thef: 3./1t. AV wlt. 1.
Frur Rom.c.53. (orafinl.385.inter 16.ffde V.O.Broncrorft.c. 4 affert. 63
Arum.difput.16.th.y.Guil Forfler.difpur.19.tief. 7o Ant.Fab.lib.1.cont. c.1.
Adverfantur Ferret.¢r Ciac.in d..38.5.6.(6) & ante eam folutum re-
peti potelt. £ 17.£.48.fFde cond. ind. (¢ )§.omnis [tipzlatio 2. Inftit.de 7. Q.
(14 fF.de R.IL.41 ff.de 7.0. quodtamen cum aliquo temperamento
temporis intelligendum eftnec enim cum accocreditor adire debet-
{105/ de fol.§.fin.Inflit.de innt flip Panl.Ber.daifp.10. lib.3.thef. '

22. Solutionemita ex juris prafcripto fadtam effectusfe-

quitur liberatio abomni obligatione, () tam naturalt, (6)
quam civili, (¢)tam principali, (4) quamaccefloria, ( ¢) ipfo ju-
re,nonopeexceptionis.(f)

A )prine. Infl.gnib. mod.toll.obl.(b) !/ 08.§.naturalis 4.[f-de fol.(c) s
creditors §.(.depatl. Donell.L.x 6.com.de Fure Civil.cap.i2.p.671.(d)d./.95e
§.4.(e )/ 71.ff.de Fudei.l. 2.§.firff-de duob.reis..4.3 [Fde fol.c. accefforinm de
R 7.in 6.L.cum princ.ffde R1.G L, ouguibimod pign.folv.(t) d.l.95.§. natwu~
ralis.fFde fol.15.C.de patt. Y -

»3. Celebris Hicoccurrit quaftio, fi debitorex pluribus
caufisdebens,unum debitum folvat,debitoris & creditoris(z)
demornfiratione ceflante inquam cauffam (olutum efle videa-
cur . Nos fiquidem caufz funt difpares,in caufam graviorem,
(b){in pares,in OMIICS {ummas proportione( o) folutuin efle di-
Clmuss
#YNam inarbicrio primum eft folventis dicere,quod potius de-

bitum voluerit folutum, & quod dixerit erit folutum,/x.zz prene.ff.de
fol.leg.1.C.e00. Poftquam vero debitor nion dixit,in guam fummam
(olutum vellet,creditor conflituere in re prfent poteft,cai potius de-
bito acceptumferat, quiinid conftituere debet,in quod ipfe,f1 debe-
ret,eflet foluturus:/r.de fol.(b).3.¢ .5.fFdefol.(cM.8.fF. defol. Don.cons.
de inr.civil.lib.16.cap.12. X efentec.in parat. ff-de folnn.3.B riff. [.1. de fol.
P2 s 4..clar.Din.Bocer.claf]. 4.d1[p.19.th.44.CT minltis [2q9.Panl Berens..3-
difp.12.1h¢f, 7. Bronchorft.c.2.mifc.gnaft 56,
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de folutione obli

24.. Illudtandemhocloco filentio pratercundum non ki
eft. Cum nonraro fiat, ut creditor pecuniam a debitore, cam

cufet, quo modo debitor nihilominus tam ab obligatione .
principali,quamaccefioriaquacunqueipfo jure liberetur ? Id % oK
quod tum evenire {tatuimus, {i poftquam debitor pecuniam --
creditori prafentibus teftibus(z) obtulit, (£) eamin facco,vel

vafe obfignatam, (c)publico inloco(d) deponat.(e)
a)l.creditrici 6.¢5 l.acceptam.Cude nfir. (bg)ﬁ'z'/. realiter.Namnon
fufficitdebitorem dicere fe paratum efle pecuniam credirtori folvere, '
text.in 82, verfnamnon utigy,ff.de cond.cs* demonft. Dd. com.in [ fi mora.
fol.matrim. Aem.Ferretus in tralt.demora.nn.28. Videetiam Trentac.
pratt.res. lib, 3. 1it, de oblat. . Vult, fur. Rom. lib.1. cap. §3. Bronchorft.
cent.2.controvquaft.79.(c)d.Lereditrici 6.d.L.ff acceptam 19. C. de nfisr /. |
9o.(-cod.l,9.C. de [olut.l. tutor 28.unfine. ff.de admin.tutl.1.8.fipecuniain
faccnlo 36.ff-depofitsi.Don.[.16.com.c.14.ver tot. (d) hoc eft , in facratiffi- 5
mis=zdibus,autubi Iudex competens {fuper ea readitus , deponi eam |
difpofuerit.d.L19.Cde ufur.l.10. C. de pignor.l.9.C.de fol.clar. Dn.Prac, o
Dn.Bocer.claff-4.azfpnt.19.the(56.¢* mult.feq9.Donell.l,16.com.

¢.14.. Borcholt.com.an tit,C.de sfur.cap ult.nn.6.
¢ feqq.Brifllib.2.de fol.p.4.08.
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N E OBLIGATIO-

CONTRACTU '

VA M

facvente gratids .
T CONSENSU AMPLIS-

um Ordinisin illuftri Academia
Tubingen{i,

B> R £SsIDIO

Timi o Cﬂﬂﬂ&[t{/f i Vs,

ISTOPHO.:

DIl CAE T ANTE-

EADEM TVBINGENSI
ﬂleberrlml ,Praceptoris & Patroni
L ummecolendi,

X X VIAugufti.

torum publici exercitis gra-
if tenuitate dqﬂ’ﬂdem cona-
{ bitur.

OT LIS Hemﬁ:hlus

qgul’canus.

L B-I NG AE,-
codorici V Verlini,
No. M. DC XV
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