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| . D.-B V.
REPETITIONUMCOLLEGI]
AD INSTIT. FUR. IMPERIAL.

DISP UTATIO DUODECI MA,

ACTIONIBUS

EXCEPTIONIBUS
LuxTit.6.usqad tit.s7.incluf | 4. IW 7

THESES L. Continens:

Qvawm
AUCTORITATE EtT PERMISSU
MAGNIFIcI JCTORUM ORDINIS

IN ILLUSTRI HAC UNIVERSITATE VIADRINA,
PRAESIDE

Dx. MARCO RHODIO: J.U. D

COD. JUSTIN, PROFESS. PUBL. ORDIN. ,

DOMINO PATRONO ac PROMOTORE SUO
AETATEM DEVENERANDO,

IN AcrROATERIO JURIS-CONSULTORUM
- Ad diem XI, Decembr. An. M. DC. LXXXL/V,

Publice defendet ,1
HENRICUS $®fimann/ Ree. Borufs,

““-—*

Francofurtiad Oderam, Typis Jou. Cogpseru, Acad.T yPp.
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2. D. B. ¥,

RepreTiTiONUM COLLEGII
AD INSTIT. J. IMPER.

DISPUTATIO DUODECIMA.

Ingreffus.

%7 B\>2Ertia juris pars principalis, ab ea, qva
=Y 8 = In perfonis, & qva in rebus verfatur_,
e M E Y0 {eparata eft, De AcTioNiBUS. QVa va-
rii & prope innumerabilis generis funt, cim par-
tim ex proprio, partim'aliorum, qvi qvave in_.
poteftate cujus funt, negotio faétove nafcantur .
Hinc gvam latiflime do&rina DE AcTioN1BUS in-
telligitur patere. Imo, ut abfoluta fuis numeris
videatur, tradit &, per qvos exzdem, & gvo fub
onere ,- inftitui valeant ; qvanto item temporis
{patio non inftitutz cenfeantur expirare. - Porro
Oppofica cim juxta fepofita magis elucefcant , {eqvitur
De EXCEPTIONIBUS , competentibusqve ad hafGe_,
replicationum , duplicationum €5c¢. remediis. Affinia
imo a&ionibus funt 4 Pratore adinventa,in pol-

' e S ~ feffionum
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Tandem his precipua cautionum momenta
qvam opportune accedunt, qve tam a4 litiganti-
bus, qvam ipfis judicibus, merito obfervantur._..
Alias fiqvidem illi pcenam temere motz: hi ve-
ro male dirempte litis feedo nomine incurrunt,
& officii fui neutra pars fatagit. Qvez doé&trina_s
in univerfum 4 7iz. 6. usg, ad penult L. 4. Inflit. Tur.
ordine tradita. Jam vero in nomine DEI O.M. uti
ad publice ventilandum aptior vifa, ita hecinde
a me felecta

THIESTS 4

Umma ationum divifio eft in rem &
perfonam. Illd rem noftram petimus;
hanc contra perfonam nobis obligatam..
intendimus.

St Inflode ACF. L, 25. ff.de 0.5 A.

I1.

Non tamen omnis, qvi 11 rem agit, a-
&tione reali utitur,{ed ettam interdum per-
{onali,e.g.actione ad exhibendum 4. Qvan-
qvam haec neqve ex verd, neqve ex qvali

contratu vel deli&to oriatur 4.
(2) L.3.§.1.3.& feqq. . ad Exbib. L. 3. []. de Cond. fines

- ¢auf, Francifcus Hottomannus 44 pr. b.t,n,29. (b ) Magnif.

Dn.Stryk. 4d §.2. . de 0blig. ;
III. Res
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Ret vindicatio & ill1 , qvi neqve dire-

&um, neqve utile dominium habet, com-

petere certum elt.
§. 16. Inft. de Oblig. qve ex del, L,ult, Faber. ad §. s

%, 20,
1V. _
Licet fervitutes in bonis non {int 4, ta-

men pro retinendis iisdem a&ione con-

fe(loria utimur?,

(4) L.if dellf.& Ufufr.leg. Cujac.inb.l. (4.) §.2.
Infl.b.t,L,2.§. 1. ff. S5 fervitus vind,
V.

A&tio negatoria non tantum expedit,

ut alilum conveniat,{ed etiam, ut conven-

tum per modum exceptionis defendat.
L.16.f.Si fervit. vind, Oldendorp. Clafs. 3. alt. ¢,

VL
Cum Fabiana utilis detur filis ad0p-

tivis ad revocandam alienationem patris
4 non abfonum videtur, filios naturales
Pauliana uti pofle; ut relcindantalienatio~
nem Patris in fraudem legitime fatam 4.

(¢) L.jin ff. gve in frand. Patr.Beat, Dn.Brunnem. 44

bt (b) Antomus Ufillus 42 §46.b.t.n. 1, & [egq.

VI
A&xone qvall Serviana res fpecmhter

A 3 oppi-




oppignerari {olitzz non vindicantur, {ifint
oppigneratz fub claufula generali, #ichtes
il | aufigenommen; {ed qvi polteriorem habet

b | _hypothecam, jure potior eft 4.
i EJ} : (4) §.7.7.dedik. Carpz, P.2, C 23 d.11. Bacchoy.
|

de Pign. lsb.1, cap. 7.num, 1.

VIIL
Qvia ex remifsé juramento actio ex

. jurejur, datur 4, reéte aflerimus, eandem
%_a' illi ettam competere, qvi conlcientiz li-
- tem commiflam acceptavit.

(@) Li9.§e2.deFur jur, (b) Jafons #d §.8.5b.¢, Dis-
[entit Faber », 15,

i ST T T e ot
.
i

IX.

| 3 Filius inceftuofus matrem in Jus vo-
care prohibetur, non ob reverentiam.,
{ed ne habeat, qvam matrem nominet
. 4. Naturali tamen, licet mater {1t mere-

i trix, reverentia obftat 4.
 (a) Arg. Auth, ex complexa. C. de Incefe. & snut, vupt.

(©) Leg.§:3y & Lus. ff. deIn Fus voc.

X. _

A&tio przjudicialis de partu agnolcen-
do utilis etiam obtinet inter fratres & {oro-
8 ' ICS

. —




res, atqve eos, qvi fe Nobiles de familia

dicunt.

Arg .3, 6.1 ff. de Agnofe lib. &1, 7. §.1. . de vent, in
poffy mset. Oldendorp.claff. 3. 4ct, 9. m. 5,

X L
S1 quis demortuam ex navt ovem in_,

flumen projiciat, in confpectu aliarum.,
unde reliqvz in fluentum profilientes pe-
reunt, aCtione L. Aqviliz tenetur; mortis
enim cafam dedit.

Arg.l.30.8.3. ff.ad L. Agvsl. Dn, Brunnem; 2d 4.1
XIL

. Re&e etiam captiviad duplum agunt
adverfus hzredes, qvi legatum pro redem-

tione inficiantur 4. Non vero filcus 4.
(2) Arg. L. 21.C, de S.S. Ecclef. Schneid. 4d b. §. .7,

(¢) Jafon,4d b,§n.41.8 [99.

x I11.

Non male practici aGtionem de com-

muni dividundé ad ea judicia referunt, in

£ qvibus pars parti litis {umptus {ubmini-
k ftrac_.. '

- Carpzov. i Proc. Fur. tit, 24, are. wlts Mev. part. ¢.

Dec. 194,
§id XI-VI ; | |
Bonz fidei pofleflor rei metu extor-
- e




¢z omnes fru@us reftituic 4, & rete ob

moram in qvadruplum condemnatur.
(2) L.t pr.ff.quod metus caufa, & Li14.§:3. Bato

(6) d.l.1g.§. 3
XV.

Conftituunt aliqvi differentiam hanc
inter A&iones, B.F. &S.]. qvod in illis
reftituens rem deterioratam non liberetur
3 prima atione »; In his utigve, 1ta ta-
men, ut actio de dolo fuperfic 4. Sed non

ex omni parte haec differentiaeft perfeGta c.

(2) L.3.§.1,f Commod.L.1,§.10. ff.depofs (b) L. 7.
$.3.ff-de dol.mal.  (c¢) Ludovicus Gomefius 44 6§.28. b.¢.

7. 27,
XVIL
Uxorem, fi dotem repetat, debitori-
bus hypothecariis etiam anterioribus pre-
ferri certum eft 25 i tamen liberi prioris
matrimonii dotem petant, jure poftponi-

tur o. _
(a) L.3o.C.dejur, Dot L,13.51, C, qvi pot.in pigns (6)
Carpz. P, 1. C. 28. 4. 97. |
e nn ST

Et qui minus petit, qvam {ib1 debe-
tur, recte plus petere dicicur.
- §.23 Fob.#. Francifcus Hottomannus 245, 8.

XVIIIL Licet




X VIIL

Licet minus petens,in eodem Judicio
religvum petere debeat 4, tamen & coram
diverso Judicio idem peti in certis calibus
non ignotum eft 4.

(2) 9.34.Toft.h.t. (b) L.47.8. 3. fF de pecul L. 8. §.1..

ﬁde /fg A, Lo1§. [[.deinterrog. in jyre faciendss,
| XIX
Actiones non [olidum confeqventes ita
dicuntur, non ob naturam actionis, {ed

perfonas, cum qvibus agitur.
 Dynusad §. 36, Inft, b ¢. Zgidius Hortenf, 244. §,

Differentia proprie non eft inter.
compenfationem, qve fit 1pso jure, & non
1plo jure; cum nulla exceptio adeo ipso jure
competierit tempore Juftiniani, gve non
oppont debuit tam in B.F. qvam §, . Ju-
dicits. 4 e

ZEgidius Hortenfius 4 §. 30, 4. ¢.

XX,

Maritus inops uxori inopi, qv do-
tem repetit , benelicium competentiz non
objicit.

Arg. 1.6, C. de fervit, Excgllentifl, Dr,Ranget.in pre-

lect.ad Infl, §. 59, b. ¢. _




Ad mlmﬂratores civitatis & ciepoﬁt:o

ofﬁuo ex contraltu civitatis causi initd

| tenentur 4. Nec creditores in probandi
|

it ver{ione ad inftrumenta exhibenda vel te-
1
I
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ftes producendos obligantur: fed fufﬁcﬂ:_

conjefturis & verilimilibus argumentis

- i el = = i
—

8|l e fundata probatlo b

f +' 1[ | " Oceaf. §v2: & 4. Infi. Oz»m:fmm ¢o gvz (4.) Catpz. in

b [ | afyo adm. 6. th..46. ]afom@’i/z:d! Inft. (b.) Malcardus de.s
'g ‘ probat.concl. 161, m.1, Menoch. /. 3. pm/szpt 550 7 4¢
sl XKL '

Pater, qui literas monitorias ob mMu-
tuum filii acceptat, exceptione SCt1 Ma-

] ced. uti non poteft ; non tamen adeo ob
| e tacitum confenfum, qvam exteriorenLs
qvendam atum, fc. acceptlonem litera=
HAE rum & rationum, qve potior eft, qvam.
(RS {ola taciturnitas. .
ey Beat. Brunnem, 44 1. 16. ff de §Cto Moaced. Joh. Crotus
e in rep.l.non folum §.morte . de nunc. noviopersn. 94.
' Sneriziy o000 e & 4RTS e |
| -. - e o P *
' , Procurator ablentis amici {ine man- -
a8 dato admittendus non eft, licet cautio-
aie nem de rato ofterat.
(e B Angel ad g.5. Infiit. de [atisdat. Soates. kit M. ’m’” 50

- Wurmbl, ebferv, 13, in fine, s
: XXV.
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‘: XXV_- .
Dleamatus, Agens in ]uchc:o dlfFau

,matorlo, cautionen non prafiat; qwb |

partes ret (uftinet.
Borgn. Cavalc deﬁ (7.n.14. Berlich, F 1,Concl, 20. 1. 20,

XNV,
Przlcriptio ipsO jure perimitactio-

nes 4. etiam ex deli¢tis ortundas, ut nee

Magiltratus pollic paenam mfhoerc nifl

“deh&um fie atrociflimum 4.

Occal. Pr. de perpet, & tempor. alt. (a)L.5. in fin, C.-de
Prafcript.z30 velgo. annor.(b.) L.qverelaC.de falf Li; ff.de di-
verfs, &5 temp. prefiript, Carpz. £r..crimy Part, _,’ gvaft 141,
- e JGF

XXVIN.
Eadem & naturalem obligationem..
‘non tam in effetu debxlntat, qvam 1pso

Jure extmgjvu:.

L. 3 de prefiript, 30, vel 4o, annor. Ferdinandus Valg,
A2 controver/ c. 53 -

XX VI
Petitio hzreditatis, qvoad liberos, 90
annis derbum pm(cnbltur. Qvod tamen

~de praxi1 magis,qvam jure civ., fiersdicimus,
Carpz. Parc.z.c. 14 dzf 20, . W elenb, conf. § & 9. & 4,

;lélﬂz.ff-
' e -'XXIX,
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XXIX.
Nee Juti luendi pignotis longillimo

tempore prefcnbitur 2. nec palto de re-
trovendendo, nifi oblato Judicialiter pre-

tio 2.

(«) Ant. Gabrielitts /, §. 2. de prefeript, concl.7. Grotius -
{.2.8eF P, & Bicapig.vh, ult.(b.) Beat, Brunn, cénr. 5. decifs
J2o & KA

X XX,
A&ionibus obftant exceptiones,qvz,
cim ex jure naturz fluant 4, per ftacuca,

nemini adimi poflunt 4.

Py Inft. de Excepr.  (a) Loas §. 0, JF. de except. dol.
mal. (b.) Valq. iluft. guaft, ze.n 10, Pincll, de vefiind. vend.

2. 37
XXX
Qui Exceptionem opponit, inten-

tionem actoris fundatam elle non fatetur
4. Idem etiam de fugiente dicimus; melius
enim eft, efle in yirgultis, qvam compedi-

bus. £ if beffer inReiferin/als LEifet:n 3w/

' [kytt b.

(2.)L:y. [F de Exéept, Lialium. ff. de novat. (b.) Coth.

‘man, vol, i, refponf.12, n,190. Carpz, pr. crim. Part. 3. guafts
320, », 87.

XXXIL |
Qvamyis exceptiones peremprorie
regus




tegulariter poft L. C. lint opponendz 4. ll-
l tamen , qve litis ingrefflum impediunt,
& ante & poft L. C. opponuntur, diverlo
{ubinde effe&tu. Si ante L. C. opponan-
tur, tantum ab inftantid, {i poft L. C.ab

ipsa actione liberant &.

(2.) L. 4.6 8. C.de Excepr. (6) Wefenb, a4 tit, C. des
Except.n. 4. fub fin. Scheplitz, inconfvet, Brandenbs Psas 8, 7s
0. 16,65 17, ldem etiam fervat. Jus Prutenicumn. L.l tit, 35, &
22, §. L

XX XIIL

Przlcriptionis Exceptio etiam a par-
te non oppofita reum ablolvit, 1 ex a-
&tis de eadem confter. Ubi enim actio
ipso jure fublata, Judex agentem ex offi-

cio repellic.
. Zanger. de except. P.3.¢. 26,1.19.&5 10. Nicolaus Boérius
dec, 3440 # 5o Feliaus in cap.ad anres, 6. X.de prefcript. n, 3.

XXXIV.

‘Si Mevius contra Sempronium ex-
periatur actione celsd a Judzo yrecte Sem-
pronius excipit, negando agenti jus cre-
diti; favor qvippe debicori eript non po-
teft, qvem prz creditore Judzo habet.

Jieichsz Abfeheid e an. 1551 §. AWicron! audy in viele

geDachier unfer Policey. OrDNUNG/&T fogq. de anity 77, tit, 28,
8 3 Vol
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pon Juben und. iheetn Wucher. §, &5 fol auch Fein @[)uﬁ
Wehner, 06/erv, ?r. verb. Ssuden.,

XXXYV.
vi per inftrumentum confeflus, rem
ex {ua Icientia efle geﬁam & 1nfu per exce-
'ptlom erroris renunclavit, tamen exce-

ptione eadem valide utitur.

§. 7. Infl, de Excepts Arg. I fin. § 70 [fede condii?, in-
deb. Covar.l.2,7¢/0l, 4.7. 2. |

XXXV
_ Cam gyilibet Judex recufar poflit 4,
Qvzritur, an caufa [ufpicionis necelfario

fic exprxmenda?‘ Qvod afﬁl tam de jure

Civ, qvam Canon.

(2.) C. frquss. ffcffffi’! n fin, de for, comp. C. fi[}s=
csonis. de offic. deleg, (6.) L. 10.C. de ]zrdm C]cczmda requirte
§.1.X. de appell,

XXXVII <

Inteldl@m func-vel publica yvel privata.
Privata vel adipilcend® vel retinendz vel
recuperandz pofﬁ:fﬂoms giatla compe-
eunt 4. Interditum vero, ne vis hat e1,in-

terim mlxtum dicimus . cum pro tllpllCl

hoc calu adhiberi poﬁ:th

(4.) §.2.Inft de interd. (4.)$.2. Inflit. de interd, L 3

Pre @‘quﬂﬂf‘vﬂﬁﬂﬂf u;_,jjy,*ﬁ’d; i
| "XXXVIII.




. XXXVIIL

Interdi&tum, qvod legatorum, & con-
¢ra donatarium mortis causd obtinet, fi
infcio hzrede donata occupaverit. '
| Arg. §. 1. Inft. de donat. & L, ult. C. de donat. Mort,
sanf, Boérius de donat.cap.s.num. 5, AntsFaber.comject.as

XXXIX,

. Interdi¢tum Salvianum extra nego-
tium locationis & conduétionis nil ope-
ratur 4. Uciliter tamen extenditur.ad pol-
fe.ﬂﬂorem pignoris 4, exculso principali dgﬂ
bitore ¢ - _ S

. 7. Inf, b.t. (4.Y arg.l.1. C. de prec, (6:) 8. 3. 7. des
Interd, duih, (c.) Prefente G.u.de fidejuf. & mandat, Fachin.
tﬂﬂf?‘ﬂt’. p;. -'

XL

Interdi@um, Ui poflidetis, dejecto non
prodeft, licét animo (ibi poflzflionem fingat,
§.4 Inft. h.t.L.s. ff.de ufucap, Sallyc: ad L. G, byt
Franzkius Exerc, t4.qveft.g. e . St
[nterdicto,Unde viy & contra Parentes &
Patronos experiri, in jure non ¢ft prohibi-

tum, _ bapRa .
| §.6. Inf. b. t. 1.sa. §: 6. ff. de fart. Bachov. vol. 3
A 25 th, 6, lie @ s v L Y _

X L1I
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SENIL
Petitorium cum pofleflorio pro adipi{&en,

da & recuperanda pofleflione conjungt poﬁe,
dubium non eft 2. Pro retinendi [peciale eft
ex jure Prutenico 2.

(4.) Cap. 3. & [eqq. X, de canf poffefi. & proprict. (.)

Lo, tity 2, art. 7. 9.1

AL
Juramentum calumnixz non tantum ta-

cité remircti 2: fed etiam {tacuto plane tolli

poffc, manifeltum eft 4.

. 1. Inft, de pan. tem. {ztzg (4.) Scaccia lib. 2. de Ta-

dic. cap. 1, Lit, P. Borell. lib. 1, decif: 51. n.1. (b_) Carpz,
P. 1, cap. 12. d. a1, jwf Prutenicum leo. 1. tit. 32,

XLIV.
Filios commentarienfium nec fmpllcna

ter infames, nec fine labe efle dicimus, cim
patris funétio ex confvetudine loci fic =fti-

manda 2. Non enim omnibus gentlbus €a-

dem xqve honef{ta nec zec]ve (urpia (unt,

(4. ) Marqvard Freher, de tnfam. l16.3.cap. 23 num, 17,
(5)4?‘5 L5, fdcm;ztr 143 de V. S. J.biq.fe Gocdd._n,g

X LYV.
Contumacia Procuratoris prajudicat
daominoe 4;non tamen pro contumact baben-

dus, priusqvam de contumacid lata fueric
fenten-




fententia 4 Licét réus expreflé qvod; dixe-
rit, fe nolle in judicium venire c. '

(4.) Pacianus de Probat. l.1. c. 30. num. 3. (b.)L.4d
peremproriam. 68, ff. de Judic, Ant. Thell, Dec, 19, (cy)
Andreas Schefer. gveft. 6,

XLVL

Licét terminus probatorius fit perems
ptorius, non tamen reus d probatione legi-
timorum impedimentorum eft arcendus,
nifi ad deductionem corum fpecialiter fit ci-
gatus,

Carpz. Proc.Jur. tit, §.art, 2. num. 65, Diffentit, Matthe
Coler. de proceff. exfecut. Part. 1. cap.a, ». 33.

XLVII

Infons incarceratus, & fupplicio deftina-
tus, impune cuftodes interficic, f1 aliter eva-
dere neqveat.

Arg.l. 1. de ben. eorum , gus ante fenrent. Becht. des
Jecur. & [al. cond. 1h. 20. Grotius de §. B. & P, I3, cap, 1,

6. 4.

XLVIIL

Advocatus , qvi in produ@is adverfas
rium convitiis laceffivit, coram-ecodem Ju-
dice aCtione injuriarum reété convcnirur;li-
cét ratione perfonz vel domicilii alterius E
jurisdiCtioni fubfit 4. ZAqviflimum cnim ¢f,

C ut fe-




wt fequens it agendd alterius arbitrinm , il-

e Jlum contra {¢ Judicem habeat in pari nego:

it tio &,

' : - (a.) Carpi. Proc. Jur, tit. 3: art. 2. nim. 65.66. & [e43.
1 - (4.) L.14.C.de fent, & interlocut. omn. Fud. Jacob. Schul;

04/ 38. Anton, Faber.in Cods libs 3. tit; i, def. 39. n. 3.

L Judicem, peenas flatuts determinacas
exalperandi; & mitigandi,poteftatem habete,
L certum eft.

i i H L.qvid Ergo.§ pena gravior. fFode bis GV not, fnf#m. Lf

I ', g ¥ faverior.C.eod, Alciat.inl,z9s nium, G.de Verb, fignifi Covat.
i refoh 9. ».8, '
laea
111 L.
il i = Conciuﬁp 10 causa partes, non judicctﬁ;
i1 adftringic ; f1 camen prapofteré concluda-
| tur, appellationi locus eft 4. -
:: (a.) Gails libs 1, Obfesv. 107, Gravet, Conf. 144, n, %

(6.) Mevi Pare; 5. dec, i34
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Nosiriss: DN. RESPONDENTI
PISPUT. HUJ. AUTORI
LAUDATISSIMO.

| Ciio gvii vires & q*w/' 7 Exceptio 'vzre:
Pr‘g‘emt 5 ars provat bic zngmznmg
Tuui.
Cmﬁ*gwm' p!guf i » Viader gvem Sponte mepeni
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