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Conclufionum .Theoretico-Praticarum,

AD INSTITUTIONES JURIS,

i EXERCITATIO XLVIL
;:15 Ad Lib, IV Tit. I

{ OBLIGA TI ON IBUS
| QV/& EX DELICTO NASCUNTUR,

Quam

PRASIDE
VIRO MAGNIFICO

DN.GODOEFR .85ttauf3/

JCto & Anteceflore celebemmo; Potentisf;
Saxoniz Eletorisinfupremo ApFellac Judicio,necnon Se-

diffimo, Facult. Juridiczin hac Univerfitate ORDINARIO, Decret. Prof
Publ. Curiz Eleétor.Confiftorii,& Scabinatus Assessore Graﬂﬂimo

Domino,P 41 rono; ¢ PrECEPTORE [0 0bferVantis(ime
caolendo.

In JCrorum Aupirorio,
D. lll. Decemér. M DC XCIV,

defendendam {ufcepit

JOHFRIEDERICUS KAHLO,J.UStud.

p.t. A &uarius Zinnaviens,

%ﬁ%a&!{ TS BKe BNS NS

WirTEBRRG &, LITERLS Jorawnte Wircxis, Aced. Typogy,

senisfimorum Principum Anbhalt. Serveitan. Confiliario Aulico Splendi-
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Exercitatio XLVIL ad Lib. 4. TicX: Inftic. de Obligat.
' qvz ex delicto nafcurcur. 3169

Th.i.adRubr.
ye e eeam Br delictum in bt intelligieur in fpeeie

: N 963 w3 2i%i |
A ) Bedac ftricte privatum de. qvo civilicer &

\"

£ %pecuniaric ferc aguntilli , ad gvosea

AL\ o .

e ires pertinet. Ethoc qvidem fenfu con-
Frarasmaeatyradi{tinguitur crimini, qvod publica
vindic¢tz {tudio accufarur coram eo,qvimerum im-

v ., Y
2 -l

perium haber ad animadvertendum in facinorofos,
L.z1.§.2.4¢ V.0. VViffenbach, adjf.Tit de Privat, De-.
4icZ. th. 7, Careri mnonnegamus delidtum gvando-
qvein genere fumi& omnis generis maleficiaac Le-
gum transgreflionesin € comprehendere. Qvo qvi-
dem fenfu dehi¢kaiunt facka curpia, gvzlegibus pun-
juncur : vel fadtaimproba,qvibus Ciyilis {qcieas le-
ditur Conf. Huber 4is Pofit.adff . Tit. de Privat, Delict,
th.2, Perind¢ & criminisappellatio infenfu lavori
nonnunqvamad qvavistain privata, qvam publica
. deli¢a&judicia in]ure‘ noftroretertur, §17.7. 5. ¢ L}

- 7.4d SCT. Turpill. L 2. §.fin.de Pacn.Ludvvel. Difpi 1.
. #dfThaLitia. O VD (HRIN

ST AR ST 7 . s _




- Th.2.ad pr.

Obligationes ex deliCto omnesex rei.c.ipfomale-
ficio feu facto lzfionis nafcuntur,hocpr. L. 7. 7. Si ad
verfDeisct jung L 52 ff de Rejud VViffenbach.Difput.
qi.4d Inflit.th.1.5chilterus in Inflit Fuftin.ad b.pr.§.1.
qvatenus fcil. citra partium confenfum ex folo fatto
feu peccaro obligauohicoritur L 52, pr. €5°§. 8./ de
0. &5 AR, Ludvvel in Comment.ad b pr. Interim
qvamyis obligatio ex deli¢to nonficex.  confenfu,
qvatcnus adftrictioad peenam & reirefticutio! fpe-
€tatur; qvoad tatum tamen ipfum confenfus acfcﬁ
in delinqvente, qvatenus ille vel voluntarie agicvel
nvoluntaric,Habn. ad VVefembec. Tit. de Privat, De-
0208, n.3. tnfin.vid. omnino Schilterumesz./ §.2. Nec
etiam obligatio tancum Civilis ; Sed etiam naturalis
fic fuboritur,L.2s /. Rer.amot.L.1. pr.de Furt.L. 42.
de V.S Etl enimnemo corpus membrad; fuaad pee-
nam conventrone obligare poreft; delingvendo ta-
men eautig; obligar ; cum 1dfaciat, gvodfierinon

oportet Lrzr.L.isy. prff.de R F Ludvvel. Difput. 5.
ad Infiit.th.1. kit B. ; *

Thef3.ad §.1.

- Furtum contreQatione perficitur h, §. »». Unde
inproclivi-eft, gvodola cogitatio furti faciendi fu-
remnon faciat L, 1.§. Solacogitatio /7. 4e Furt. plus
dicam: qvidomum alienam ingreflus eft furandi a-

aimo,{imhil contrectaverit,furtnon tenetur L, 21 §.
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7.5.2. qvamvis exera ordinem puniendus fic. L. pe.
Y/-de Extraord. Crim. Francifcus Balduinus in Annot.
ad inflit, b.taz2.3. Mynlinger a4 b.§.1a.1. Paricer ver-

bis,infitiando; vel {cri ptura furcum nonfie, L.s2, §.70.
L6 7..429?'#5 Furt Hu bc{*us 97 P(ﬂ;f a4 Ilﬁ ie.bt S. 7 EX
adverfo {1 contrectet, Jicee locoremnon moveat,
furtiteusaflt L.27.§mffdefurt.
- Thq. adeund§,
|

Non'’qvzlibet tamen contreatio furtum confi-
cit; fed pro formali reqvirit, ut fraudulofa fit h.§.Do-
lus ergo feu improbus furandi animus & fic dolofa
alienz re1 apprehenfio furti eflentiam conftitui,
Conf. Mynfinger.444.§,».s. Fraus vero iftafe fe exfe-
ric 8 commictitur tam in mencefuris , qvaminre
ipfa, qvatenushit injuriaDomino, cui res aufertur :
hoc eniminvito utfurcum fiat, omnind {upponendi
clt,vid. §.8.infr.b.t. Pacisss in AnalyfCadb.sn.1. De
czterodolusqvi delidtum hocincrac & integracnon
ampliari ; fed reftringt potius debet. Ita fi qvis ex
acervo frumenti modium vel ex armario, cella,a po-
theca, &c. resaligvas abftulerit, intantum faltem
aCtione turti tenctur qvancumabftulic Z.2r.p7. § 5.65°

6.L.22.§.1.D.de furt. Willenb. Dip,41,ad Inflit. th 3.
Th.5. adicl. '
Finis furti eft,uc fiaclucrifaciendicaufa 2. §.r. L. .
2.4e Furt, Quod fiergo qvisaliofineforté contume-
liz caufavel nocendi gratii rem alterius conttedtet,
L i noiu
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nonfurtumecommittic, fed vel injuriarum atienem
incurricvel Lege Aqviliatenetur L z0.L.57. de Furt L.
5§ ult.ad L. Agvil. Paricer gviancilam meretricem
abripicauteelat turcum non facir, Ratio elt,qviahic
non fatum refpicitur; fed faciendi caufa: caufa au-
tem faciendiin prefencbibido fuic non furcum, L. Ve-
rum eft 390. f de Furt. Aliud tamen obunet in ancil-
lanonmeretrice,qvam (i qyis abftuleric propter in-
terverfum ejus ufum furct omning tenetur L. £2.§ 2.
7 -eo4. Rauio diverlitatis ¢ft, qvod qvi meretricem ab
ducitnon nalium ufum, qvam deftinata eft,aufert
adeog;s furtum utimodo a&ertum dicineqveat : ac
qviancillam non merecricem libidinis caufa furripit,
prc()fterin'terverfum ejus ufum Furomnino dicatur,
Ludvvel.Difp.rs.ad Inflit th.2 it D.ibig, cit Arumeus,
. Th.6.adbucad §.1. e i
Furtum natusaprobrum et b.§, #r.infin. L 42, 2e
U.S, Exod.zo0.. 15. Necenim receptum paslim juris
naturalis princi pium: gvod Tibi pon vis fiers, alters
e ﬁrcertl.f ullibi clarius, qvam in materia furti eluce-
fcic. Conk. Gvilielm. Grotde Princip. fur. Natur. Caf”
12: §.2.. Etqvamvisqvarundam cenrium barbaries
furtum nonprohibuic ;1d ramen Legem faturz tion
immutat. Certe Draco Athenienfis eaam furtum o-
lusculi morte judicavic expiandunr:& Solon qvam-
vishujusSangvinarias ieges * averlaretur; ne bubuli
qvidem ftercoris - fureum fine judicio éfle voluir,
Francilc.Balduinusin Annot .ad bt Inflit 1.0 Kop P.f c;x
_ : | YA




- 16.2.06(°67. Sedinqvis: Furtum {iz pponit Domini-
um; hoc vero demum Jure Gentitm pofteaintrodu-
Qumelt, Ls./f.de 7.65 7 rel})ondeo]uris Gentium
ibidem donmunium dicicur, qvoad modos acqvirens
d1, Cenfervandr & illud iterum amirtendi: qvoad
originem & introductiong autem ad ¢onceslionem
divinam 1dem dominium re€tius refercur. Acqi &
Lex nature dictamen rationis eft, gubernans & ea,
qv jurz politivo introduda funt, - Continet enim
jus naturz generalia qvedam axiomara & regulas,
qva tamen 11 exercicio applicari n eqveunt,nifi pofita
certa actione humana aue certo hominum ftary B.
Ziegler, ad Grot: Lib.1. Cap. 1. §. 10. Hubers in Pojit.
ad Inftit: h.t. §. 17. Porro obvertis: fraelice {polia-
runtEgyptiosDel jullu, Exod.12.v.5. /99. qviid
permiffurus haudfuiffet, f; Juri naturzadverfaretur

turtum. Sed huic dubio fatisfacic Wiflenbach. Dy,
g1.ad Inflit.thy. e T
| | T/?- 7. ad §o Zo

-, Dividitur furtum in manite{tum & nec manife=
ftumh. §. Illud dicieur, qvod manifeﬂaturanteqvam
Furad loeum deftinarum perveniat, qvod feri {olet
f1qis in iplofurandi a&u vel etiam fFatim poit acti
tuericdeprehenfusinloco ubi furtum commific: Vel
ettam{ilocum iftum, cgrellus deprehendacurante
qvameo, qvodeftinavic, rem perterrec Lz §.2.de

Furt,ubli &accurfusd acclamatio pro depreheniio-
| 8 [




ne habenturjung Peinlidye HalfSeridy8-Otbs
i nung Art.is7.158-6 160 Etclamor qvidem propter-
! ca reqviritur, ut qvem manibusapprehendere non
i offumus,apprehendamus vifu & voce, Ex adverfo
' ?urtum nec manifeftum eft,cumfur non deprehen-
ditur nec in a&u furandi, necin loco ubt furcum
commiffum aut excra eum locum,dum rem perferrt,
qvo deftinavit vel etiam non acclamarur. Multo ma-
g gls itaq; furtum nec manifeftum eft, ubifur demum
eprehenfusin loco,ad qvem rem perterre deftina- |

1 verat:qvoniamactusfurandijam finem habuie. .+ |
I8 Th.3. adenndem . E
i aw - Divifioifta furtiin manifeftum & nec manifeftuny

| Lodie etiam ufum fuum habet: Qvamvis enim Ol-

1 dendorpius de A&tion.Clafl7. A% 3. diftinctionis ifti-
1 & us nullum hodie ufum amplius fuperefle exiftimes
R | ed,qvod moribus hodiernis plerumg; nonordina ,
ric; fed extraordinarié pmpterfurtum commiflum
agatur adeoq; fur zqvenec manifeftus ac manifeftus

ari paena pleCtantur 5 tamen cjus fententianobis
Eaud probatur, Praterqvam enim, qvod ex Confti-
cutione adhuc Carolinasrz. 157.69° 15§. etiam qvoad
peenam diftingvatur furtum manifeftum & nec ma-

nifeftum Sffentliches und  heimlidher Dicbftall/
Cont. Ludwell Difput .15, ad Inflit. tha. bt. F. Eckole.
Tit.de Furt.§.2. Lautterbach.inComp.ad ff . Tut. ae

Furt. p.m. 1028.nullibi diftin&io ifta repericur dein-
' , cepe




d

e s o
x ey — H'"E:*-ru'ﬂ-'_—_i‘u-l-ﬂ'.ﬂ-‘al e —-"_"."""_'-'-"-'—"--h e il dpn T N 1 i —— e S S———
oy . - . = P _F-'—' - i
: > ' ! e gy T N S 7 | e A b T

ceps fublata. Necqvicquam facit, qvod fureshodié
extraordinem poenacapirali pupiantur; lde Ramgs
 dominus,, cui furtumfatum,nonimpeditur , -qvo

minus civilicer furemin duplum vel  qvadruplum
convenire qveat: cumjudicia ordinaria ceflent po-
tius , qvamextncafine Co# Petrus Theodericus
Difp.2. Colleg Crimin.thiz.lit. Q.Diffent Carpzoy p.2.
Pratt, Crimgveft-98.n.8. llud vero lubentes largi-
mur ,qvod qvoad paenam, {1 extraordinarie per mo-
dum ingifitionis procedatur, inter furtum manife-
(tum , & nec manifeltumnulla hodie fit difterentia
jung Confbit Ele%.32,p.4.qvenondiftingvic,Schulez.
inSynops.adInflit b.t . lit.C Noricusad b §.Greenevve-

gCl‘i ﬂdSJ. 'J.b.t@_

15.9.4d §. 4.

Diftingvebatur etzm olim furcum 1 conceptum,
oblatum,prohibitum & non exhibicum, Verum iftee
fpecies actionum potius cohzrentium, gvamipfius
furd jam tempore fultiniant aforo receflerunt. vide
h.§. (Qvi andqvitatesamant poflunt infpicere Gel-
lium Lzb.11, Noé?. Attic.cap.18.& lib16. cap.to.Roln,

lib.8, Antiquit Roman pag.m.i294.Borcholuitern Ba-

chov.& Vinnium iz Cormmentar. a4.5.§.) Id qvod ta-

“men-qvoad formam reqvifitionis fecundum vete-
rem obfervandamintelligendum.Nam & hodienum
perqvifitio fura inzdibus alienisauctoritate Magi-
{tracus adhibicis perfonis publicis, {1 urgentia aafin
indicia,infticul poteft BocerusDecrf”124. Nicol.Bocri

B Deeif.
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Decif174. Schneidevvin.ed b.§. Gerhardus 24 Ix-

Slit. Decad.yy. qvefi.4. Brunnemannus z4 L. 18. /. de

wn Jus Voc.n.q. Koppen Decifp.1.qvefl.8.:Qvam qvi-

deminqvifinonemad Jurisdr&tronem inferiorem re-

tertBerlich.p.2. Decifirz0,1.6./679.  Qvomodoverd

contra eum procedendumapud qvenires  furtiva

reperitur videfuse Carpz. P 2.Pr.Crim.yveft 122.%.30.
Th.10.44 §5.

Poena furti fecundum diverfitatem temporum varia fuit.
Olim namq; liberi homines furtum committentes verberi-
buscxfiaddicebanturei cui furtumerat fa&um Gellius L6,
{1.Nact. Attzc. cap,d8. 5 Serviautem furati € Saxo pracipitaban-
tur. Et haccaufaelt,curin§. nr,ampliationem ratione fub-
jecti qvoad noviorem poenam adjecitImperator. Sedverd
poenam manifefti furei feveriorem ni mis ratt,  Pretoresin
gvadruplum eandem mutarunt, &infurtonec manifelto
dupli peenam fufficere exiftimarunt. Poena ergo Jure Jufti-
nianéo furti manifeftielt qvadruopli,nec manifefti duplih.§.
Ratio verd, qvod inillo gravior itpazna conftituta,qvam in -
hoc, eareddi poteft, qvod delicta palam commiflamajori
fcandalo cedantadeod; grandiorareputanda,qvim qva clam
& (ecreto perpetrantur pr. .de Vi bon.rapt.L.2 §.24. Ludyvel.
Difput.xs. ad Infle, th.3.lie. D, Poftealmperator Fridericusz,
F. 27. § Siquis quing; 8. de furti peena ita fancivit :
St quis qvinqve folidosvalens, aut plusfueritfuratus,la-
qveo fufpendatur? fin nimus fcopis & forcipe excorietur &
tundatur. . Qva fandtio capitalis peen®in Grdinas. Crinm.Ca-
roliV. art,isg. confirmata & Jure Saxon. &R, Lib.2. arz 39.65
P-4+ Conflitz2, approbata, Conf,Schultz. 1z Synopfiad Inflit.
b.2, 112, C. Carpzov. ad dil?, Conft. € p,2,9veft. 79, Per folidos
vero ufum hodietnum refpicientes intelligimus auseos tn-

- garicos




garicos,feu Ducatos vide Carpzov. p.q. C‘an/?zt.gz.Defn

[f9E5 pe. g'l’-fﬁ Bum,2s. feg.Bachovius ad Tr.¥e/2.Difpe.
30.¢6:3. li2 Gy in fin. Arumaus Exerc.17,¢b.>. Hahnad We-

lemb. Tie, de Fure. num.14.15. Conf Eckolt.Tia, de Donas.

§ 10.
Th.u, adh.§5.

Capitalis peena furti hodiernis moribus receptainjufta
haud eft, Quamvis enimfinchaud pauci, qvi peen capi-
talem laqvei, ut duram nimis ac proportionemad deki-

¢tum longe excedentem, averfentur ac in totum dam-

nent,Videtur Amefius Lib. 5. de Conscient.Cap. 2. Bachov,
2d Tr. Vol 2.Difp. 30.thef. 3. Lit, G. & ad Welemb. Tiz,
de Fyre: Aathonius Matthai de Crimm. Lib. 48. Digest:
Tit: 1. Cap, 2. num, 6.&5 noviter \Willenbach. Disput. 41.
adlnflit..t byro.Eckolt, iw Compend. Pandecs. Trace: Tit.
de Furt. §.12, tamen (ententiz roftrz nihilominusinhg-
remus. Necenim ulla hic injuftitia confplcwtur, {irecte
expendamusin ftatuendis & z{timandis peenisno folum:
damnumillatum efle con fiderandum; fed & ipfam a-
Ctus vitiolitatem refplcxendam.ﬂccedlt, qvod Principes
poteltatem habeant coercendifubditorum delia,prout
viderintefflagitare commune Reipubl. bonum.Crelcen-
tibus namq; deli@is merito etiam cxafperandz poen®
funtStruv, Exerc. 48. adjj. 6.3, Carpz. iu Pracl. Crim,

p. 2. 2vefl. 77, Bené & accuraté banc in rem commen-

tatur Vinoius ad h.§: num: 4: his feré verbis: 14z wvera

proportio, gvedebet effé culpam inter & panamnonpectat

alfoluté € nuydé materiam delicti, fed babet refpectum ad

bunc finem, ut inguieto fit,vita cammunss € imperturbara
manear civium inter [e focietas. Qvarefi tals fit peenay

§Hj s i;”em cives & delipguendo non. Videantur revocari

Bid v ihai to ) Pose




gione damns, qvodillatumefl, [aris fit gravis. Neg,enim
proporeiobacoxigity ut materia paene examusfim reffon-
deat materieculpeh.e, utbonum,qvo panaprivatur,
weutigvam excedat bonumillnd ,gvo delinguens privavit
proximum [uum.:[¢d eft imandumeffe ex fine, publico [iil.
fowe s transgreffione leges atg inobedientia,
Thef. 12,448, 6,

Usis etiam furtum fich.§.€9 §.2, fupra h.t. fi nempe
qvisad alium ufum remadhibeat, qvam in gvemab ini-
tio fuitconcefla, vel lex contractusabutende violetur.
Exemplabené multaac planaoccurrunt in 4.§. videfi-
miliaapud GelliumZ2.5.cap.r7.Valer. Maxim.Li0.8 .cap.
2. Undeoppidé patet, qvod contrettare in hacmateria

furti non tantum is intelligatur, qvi rem amovet &au-

fert ; federiam qvialia gvacung; ratione fraudulenter

& lucrifaciendianimo eamcontre@at L,26. §,fin. ff.de
Fure,Sed quid faciemus Scavola i L5y [f. 8 75 gvi ze-
Lam.dib, effé juff. € c. qui poflesfionis furtum fieri ad(tru-
it & (i nullus adfit pofledor furtum ficrinegat ¢ Refpon-
deo difcrimen hic efle facienduminter furcum iplius
rei: & ulusac posfesfionis.’ Priori cafu non poteft furtum
dici commifit;nifi poflesfio fimul & ufus intervertantur,
poflesfio enim & ufus (untpars rei fimplicior , finéqva
nullum rei furtum committi poteft:polteriorifolius ufus
per (e furtum fieri poteft, qvatenusad alium ufum, qvam

a domino ‘erat conceflus, adhibetur Conf. £gidiusHor.*

tenf:ad §.1. 7%, 2. pag: m.369. De cateroid qvoad pee-
naminhocarticulo advertendum, qvod hicnonverum
rerpretium ; {ed {folus ufus duplicecur L.12.§. fm. L. 4¢.
s- ‘Iof: de Furs.

| ;N Th.1y.ad fﬂﬂ:{:§.‘-- |
Meoribus hodiernis éreditor aut depefitarius re pigno-
rata

PO[Je; eapropartionata nomerit, qvamivis alissper[i 5 ra

.




rata aut depofia utentes,aut commodatarius rem’
commodatam aliter, gvam utendam accepityufurpans,’
actione tantummodo civiliinid, qvod ejusqvi ipignori
dedit; depofait ‘aut commodavit, interelt; id fiGum
non efle, conveniuntur tradente Vinnioad h. § num. 1.
‘Graenevvegen de Legib. abrog.ad bunc € [¢q.§. item
- ad §.16.infr, b.2. Jure pariter Saxonico commodatarius
3 ulrraconftitutos dies vel etiam inaliom - modum ' rem
detinens commodatam furtinontenetur: fedadinter-
efle duntaxat obligatur ®R, L44. 3, 4r4,22.p7, Schultz ix
Synop(.ad Inftit.b.2. iz, F. Ira & i Studiofus vel alius con-
ductor eqvum ultralocationis tempus retineat , furtum
revera non committit: camipfam eodem pretio recon-
duxifle videatur Noricusad§. 7. 7. 4.2, Poenam fufpendii
ergo hic exularein apricoelt, extraordinariam tamen
qvandoq, locum invenireex arz.270. argase Dn. Hoppms
| in Commentar. adb. §. 1dqvod de dolofa retentione re-
rum commodatarii vel condu@arum exaudiendum erit.
Secusergd in non fraudulentares fe habet, utpote qvan-
do commodatarius eqviin commodatum ad longius
iter ultra tempus conventum retinet & ferius, qvamab
initio dixit ab ttinereredit vide Schultz¢s2./. /n‘ F, '

_ Th.14. 2d\. 7.

,, Futtam qvodlibet fine affectu furandi non coms
mittitur . §.Qvod & lupraad. §. 1. tractavimus.Hic vero
sterum erat repetendum, qvoniam duriori pracedentis

§. d:fpoﬁuom limitationem prabet. Nimirum cum
durum nimiseflet,ut in exemplis praced.§ allatisactione:
turti peenali quis teneretur, fubjiciturhoc oppido illum'
rigorem ceflare, {iqvis citraanimum frandulentum cre-
dens dominum facile permifiurum liberiorem vfum, re
commodata ultralimites conventionis fueritulgBachoy.
i Comment: ad 6.5 Qvam in rem terminrhabilesfacile
{up-




fapponi poffutit, utpote fiinter commodantein & come
modatariii eximiaamicitiaintercefleriryvelille hincalias
remadejulmodihiberiorem ufum concedere folitus fue~
ritarg. Li46.§.Recie 7. . de fure. Conf: Ludvvel, in cor-
mentar.: adb.§. haxc qvidem difficilins obtinebuntin pi-
gnore & depalito:qvippe qvorum naturaita comparata;
utneqvisiis utatur;nthilominustamen ex circumftan-
tiisfulpicio furti pariter ceflabit, qvaminremvidiL.74,
priff. deFurt& Bachov.c./

Th, 15, ad §.8._

Qui credit invito (e domino rem contrectare, volente
autemid fiat, a’:qvé furtom non committit h,§. Necenim
pro furezftimandus , qvivoluntatem domini habet, Z,
4&'§ 2.[f-de Furs.& 10 privatis delictis ibiud perpetud ob-
tinet,qvodin volentem non committantur, L.z §. 5./ de
Injur.L.9.S.2,d¢ 49.65 ag.pluv,arc; Conf.Balduinum 24 4,
2.p74.570%.4.5. Qua omnia tamen qvoad efiectum & de
competentia actionis furti {unt intelligenda:czteroquin
anjmus farandi & eflentia furd adeft, fraudulenta nem-
perel alienz contre&gtiolucri—faciendigratig: ut hinc
furtum qvantum in fure eernitur formaliter fitadmiffom
qvamvis furti agi non posfit &ita effectus ortus ceffst,
L.46.8,Reste penult [ .de Furr,Conf Bachovead 4. §. Hube-
rusin Pofitsad Inflit. b. 2.§.18. FallitergoLudvvelusin
Comment.ad h.§. qvi ejusmodi contrectantem nulla ra-
rvione profure habendum exiftimat: cujus rationes & tex-
tus Juris allegatiad effectum referendi veniunt. Neg
qvicqvam facit gjus argumentatio ex 4. L.46.§.pen. quod ibi
diferte ftatuatur, ejusmodi contreétantem furti obligatym
non effe,qviautem furti obligatus non fit,nec furtum com=
mift{Te dici poffit : illud namgq; de effeétu furtinon primo,
fed orto feunactione furtiintelligendum vepit, ' De cztero®

qved quzftionem huic§. fubjunétam atiinet,de ea opp;dé
N {a Q=




laborandam zon eft, gviadeferve agit: quale’ exemplom
hodié ufu nonvenit vid. interim Z, 20, 4 Fure, Mynfing, &
Bachov. #d5. 5, infin, kel Ph oR MUTIR MUBIE .
e e B Th, 16.24.§.9: " 0"
Liberorum etiam hominum qvandodq; furtum fieri po-
tefth.§.nr. L.14.§.2;, L.38.jf.de Fure. Conf, Hortenf. 44 4§.
Qramyis enim Liberum corpus nec in dominio nec pos-
{eflione noftrafit,nec etiam zfimationem recipiat, Z 7.
- Stqvadr, pauper &c. tamen qvoniam liberi in poteftate Pa=
rentum & qvafi fub dominio eorum funt,ac ab is JureQui-
ricium caufa fea clanfula PoteRatis Patriz adjeéta, quz jus
gveddam dominio fimile tribuit,vindicari qveunt,L..§.2.ff-
de R.V. Conf. Cyprianus Regnerusab Ooftergasdd. L.1.§ 2.
illoram etiam furtum fieri poteft 4.5. #r.Mynf 4db.§.n.1.[eq4,
Bachov.ad £.5.Colleg: ArgiadTit f[f de. RV, th.;3.Nec vero1 pfi-
us liberi corporis hic fit zftimatio;fed qvod intereftPatris fi-
Lium fubreptii nen effe zRimabitur & multiplicabiturCenf.
Ludyy. 24 b. §.& qvoriam vi Patriz poteftatis actio hzclos
<um invenit, Martri eadem nen competit L, 384, de furts
Patri vero etiam exjudiciopublico Legis Fabiz de Plagiar:
{inempe celandi caufa filius fuerit furreptus, agere licebit
.10, wfr. de Publyud: Willenb. Disp, 41, ad Infire th, 21, Lules
C.ad L, Fab. de Plag. Schineldevy in Comm, ad b.§.8,.2, Ex ea«
- demratione qvoniam & uxor vindicari pofle 4 nonnullis
ftatulturcar. X.de {-’u__[m;}{pt.S-[riIV;Exfr:,rz.‘ede‘l tb.z.adjecta
_nempe caufa ex Jure divino furti qveg; aétio,{i eadem fur-
repta,locumnvenire videbatur. Verum cum qvod de uxo-
ris vindicatione modd adduétumaltioris fit indaginis &
longuspetitum,mallem cum Waffenb. adTit. de R, V-th3.
fultingre,quod ex hag caufd altione prajudicialivel intei-
dicto exhibirotio tutiusexperiri liceat. Unde porrd infers
- rem, gvodadtiofurti inhocarticulonon facile ufu yeniat.
| o hn Sk aa Th.17. ad§. 10, |
Poteft dominus furtum etiamerel {2 committere h. §.
gvz thelisilluftratur exereplo debigoris,gvi poftqvam rem
luam creditort pignoridedit &tradidit, eandem fubtrghit
& creditori anfert h.§. E:hoc etiam procedit, i debitor w-
am aligvam remex pluribus rebus pignori datis furripus
erig



L R at® A& [ ] F

orit.Quamyis enim. reliqv ies renst# erediion folvendo
fine, fucti tn, agetur L.eum gw emiz jf de Furt: Quod qvidem

affertummirum ac abfonum vider: poterat.: Recogitanti

enim furti effentiam (ipra excuflam facilé in mentem ve-
niet, qvod alienz non propriz rei furtum fiat. §. 6.:65rem 4=
frenam amover {uprab.r, L,14.5.5. arg. L.45. [f. de Furt, ECkolt.

ad dif}: Tt de Furt,§.6. Colleg, Arg.eod.rh 2. Verum hicap-
priméeft Qiﬁingvcndum inter ipfam rem {eu proprietatem
ejus: & ejus pofleflionem. Siillam [peCtemus dominus:

auferendo rem pignoratam creditors furtum proprié

non committit.  Cui rel argumento przprimis infervit,
qvod per eyusmodi faltum furreptionis resnon evadat ac

reddatur furtiva.  Qvod exinde patet, gvia eadem n:hilo-

minus ufucapi poteft tradente Paulo Caffii fententiam

fecuto in L. Seqvitur 4. §. 2. ff. de Bfucap. hifCe verbis: §%
frg‘mf pignors daram debitor [urripxerit & vendideric,ufucapt cum
poffe Casfins fcribic: qviainpotcfiate domin: Videtur perventffe
gvi;vz'gmﬁ dederit; qramwis cameofuresagiporeff. Balduinus

“adb. $.n.5. Obftat qvidem graviter L. w/r.f.eod. Sed bene

refpondet Ludvv, s Commentar,ad §.3. Inf. de Ufucap.Conf..
Zoefius sdff.zod, nam.31. ~ Siverdad pofleffionem attenda-

“mus ejusutid; hic furtum committit dominus: qvippeqvi

1 o .

in creditorem poffeflfionem tranftulit & animum poflidendi
dimifit.Dum ergo hicinvito ilic poffeflionem involat & au-
fert, aligvid alieni contreltafle & nta furtum fecifle recte
dicetur; Conf. Giphan. & Ritte:shof «4 k. §. Czterum ex;
hinc concludit Vinnius 245. §. gvod minus proprié hic de-
bitor furturrei fuzfaciat. Cum eaténus faltem faciat,
qvatenus id, qvod in ea re creditoris eft,intervertere cona=
tur.  Iddenid; notari meretur,qvodin cafu b. §.furti atio
intentetur adid qvod intereft L.cum quis# § 6. Ly pr. £,
4. Fure. & hocipfum duplatur vel qvadruplatur. St vendi-
dero 8. S0 e Furt,V id. Willenb. Difp, 41. ad Infiir. th. 14.ubi
qvod non domino agente furti id gvodintereft excedere
poffe verum rei pretium, infimul adjicIt,
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AD INSTITUTIONES JURIS

EXERCITATIO XLVIL

Ad Lio. IV. Tit, i
DE

OBLIGA TIONIBUS
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SaxonizElectorisinfupremo Ap Fellat judlclo ,necnon Se-
an.

senisfimorum l'rmc:pum Anhalt. Serveitan. Confiliario Aulico Splendi-
diffimo, Facult. Juridiczin hac Univerfitate ORDINARIO, Decret. Prof:
Publ. Curiz Eleétor. Confiftorii,& Scabinatus Assessore Gra vnﬂimo

Domino,P 4rrono;a¢ PRECEPTORE ﬁa obferVantisfime
colende.

In J€rorum Aupirorio,
D, lll. Decemér. M DC XCWV,

defendendam {ufcepit

JOH.FRIEDERICUS KAHLO J.UStud.

£ A&uarius Zinnaviens,
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