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BENEDICENTE JEHOVA; 1 & 7 )

Confentiente Illuftri JCtorum Ordire,
PRASIDENTE VIRO
Pluyimum.Reverendo, Pre-Novilisfimo , Amplisfimo, Conn
fultisfimo ;g'g Excellentisfimo,

| OM INO
BARTHOL. LEONHARDO SWENDENDORFEROQ,
U.].D. Famigeratiflimo, PandC€&arumin hac Philyrea

Profeffore Bene-merentisfimo, Capiculi Martisburgenfis Majo-
¢is Canonico Gravillimo, nec non Inclytz Facultatis Juridice ac Cyriz
' - Provincialis hujusloci Afleffore Celeberrimo,

Dun. Patrono,Fantore ac Doltore (o0 ompni honore
€9 obfervantia atatem venerando, ‘ /

Confiderationem legalem ejus ,

H quod Circa | '

AC
FATALE
Opponendarum Exceptionum

In Curiis Romano-German.ac Saxonicis hodie obtinet,
Benivolis, placidisqve Themifta coltoribys publice L
ventilandam exponet ' 3
Lipfiz pro cathedra Petrina g
Die XXT1, April. M, DC.LXX. *

JonanN ANDReAs VockropT; Molhuf Tyrigeta
A. R, '
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NOBILISSIMO,EXCELLENTISSIMO, AMPLIS.-

SIMIS s CONSULTISSIMIS 3 PR HDENTISSIMIS s MUL-

TIPLICIQVE RERUM USH WNDIQVAQVE EXER-
CITATISSIMIS ]

DN. CHRISTIANO i
SCHMIDEN JCTO. ;
DN, TUSTO § A-

MUELI BERGMAN |

s 1/; - !
B | [Hgftriflimorum DNN., Comitum
4 a Schvvarzburg &Honlftein &c.

C&.ncellal133Ebleb1enﬁsD1re&or1,Conm E

filiario Aulico ac Juftitiee, nec non Confiftoril
®  Prefidi bene- mcrcntlsﬁmo . '
Huic vero |

[luflrium ac Generofisfsmorum
F i : .
; DNN.a WERTHERN
' Judicii Ecclefiafticiin Dynaftia FrohndorfianaDi- ¢
~<e&ori, Ejusdemqve &Neunheﬂmgenﬁs Przfetto, multisqve infuper
G,.mroﬁs ac Nobiliffimis a Confiliis, Advocato Famigeratis-

fimo,ut & Confuli Civitatis Greuflen{is
primario :

Utrigve Patrono, Everget®, Promotori ac refpe. |
&ivé Matrueli fuo nunqvam non vencrandro‘c fex- ‘
vitiis obfeqviofis prefeqvendo

Hoe quscqvid Academic eff exercitit s
confecrat
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g?’EUm aliqvot retro annis juridici
& L5 INE ftudir {vavitate captus, non modo in Hlultrr

’ é )\ Norica hujus Nobiliflimz artis principia in-
Py X 27 qirere ceeperim; fed & bene - Cupientium

A% fvalu, in hanc deinde concefigim Philyream;,
%g?“ " L _fj"; cmpta;n Altorfi, & ir;terrup\tam paulé p'oﬂ:
__.-‘f‘i__}"@ Sy e\@e telam DEO propitio, contexturus - Publico
| nunc tentamine explorandum duxi, --- qvid valeant humert,
' qvid ferre recufent. Iicet verd CathedramPetrinam Theori-
cis magis fcatere audiamus do&rinis; neqve tamen practica pror-
(us recufat. fed Devenerandihujus Academiz Antiftites Juris be-
ne expetti, theoriam {ine praxiparvi effe moment, illamqve fo-
lam jurium cognitionem (blidam neqvaqvam przltare, plerumg;
5. intra privatos parictes u{um ejus, qvod publicé legendo ftabili-
{ vére,{uis auditoribus patefacere folent, eretO quafi digito mon-

firantes,qvomodo jura rebus (int applicanda , prout tot hacte-
r‘ nus habita collegia practica hoc luculenter probant, AC infu-

per College & Amici fvaviflimi {pecimen de accufatione contu-
" maciz {ub finem anni proxmé delap(i editum publicé docuit; non
~ furis tantiim Do&oribus, {ed ftudiofis qvoqve conceflum efle,

pra@icis invigilare thematibus, & {zpe hos non mnvano duceres
vigilias, #¢ Novell, I1X, loqvi amat. Unde plane confidimus, nec
nobis denegatum iriejusmodi quid effabricare. Ac&orum iller
magis vices fuftinuit; Reorum igitur nos partes feqvi fvadet
] ratio ac favor L. 125. £ de R. |.quorum potiflimus clypeus in
5 juftarum exceptionum oppofitione confiftit L. 11, C. 4. appell, €&
‘ Confult. VVefensh. . ff- 1.9 © €. rz.'ga’; Except, Hinc mentem fixi
' . 2 in
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modare allaborem,  Argumentum nervosd fan€ elaboratione

~dignum, adeoqve optandum; ut hzc illi refpondeat,

Aft piGorum folum dilcipulos, qvi elegantiflimarum
{zpiufculc piGturarum fundamentum , erafs6 plerumgve penicil-
Jo ponere jubentur, nos imitaturi fumus, leviterqve ac breviter
tantummodo exceptionum oppofitionem adumbraturi, limatio-
rem ejus tradtationem fcecundioribus ingeniis ac crumenis relin-
gventes. . _ '
Partiemur Jaborem hunc in duas {feGtiones, & hasiterum
in.aliqvot capitula,ita ut prioris 1. homon. Synon. Definit. ac Divi-
fionem ;3 2. Jus antiqvum : Pofterioris 1. hodiernum modum,

2. tempus dilatorias, 3, peremtorias, & 4., executienis remorativas

opponendi apetiat.

' Tu vero Candide LeCior,ut hancopellam 2qvibonigves
confulere velis, eft qvod 4 Tuz humanitatis benevolentid decen-
ter rogito atqve contendo. Ac ne in limine ftatim contra
Sacratillimi Imperatoris exemplum iz . 2, pr. deOff, pref. prat. Afr,
Nov. 6.8 8, pr., alibiq, pasfimz laudabiliter reliSum , faciam, fed
principium DEO amabile,&cztera univerfa bene & competentes
procedant , Fabricaqve decenti {uperadificata fundamentoeo fir-
mior {its.ex Nov.10g. pr. fupplex peto : Principium, Medium DEUS
o fis, Terminus Idem! |

SECTIONIS PR IMAE
Carur L

Homonymiam , Synonymiam,

Decfinnitionem ac Divifonem Exceptionss
remisfrve pellulirans.

_ B | .
Inefas{ecundum Gajuminl, 1.fide O, 7. caufasin ford dicen-
tibus videatur, absqve prefatione judici rem exponere; Qvan-

to magisnobis de materid, cujus ufus vix alibi , qvam in ford
fpe&tatur

in hic, certo perfvafus, ion omnem me perditurum opéram,
fi, qva theoria deExceptiombus haéenus inculcavit, foro accom.

/




{pedatur, [cripturis conveniens erit, aliqvid prafari,  Dicitur
2. excep'tio ab -excipfend‘o,cujus vor_r:a.buli plurcs, przter hancno-. \
ftri propofiti, fignificationes repeti poffunt ex Lexico - graphis; '
tem Scoeidvv. adpr. 5. de Except. n, 2. B. Ludvv. Exercir. Juftin, -
V1L 0. 1. lith. & przprimis Colleg. Argentor. qvod Tit. d, Exce- - i B
ptiox. §.3. homonymiam hujus vocabulr prolixe tra&at. ' ”
' §. 2. Juridicé vocabulum exceptionis fumtum dend-
tat jus. Bach.ad pr.j.d. Except, hoceft, remedium jurisarg. pr. .
de Altsen. reo competenscontra intentionem a&oris: /, 2.ff d Ex=
cepte Lodvv, ad g.1. §. ¢0d, & d. Ex.& §. lit. C.

Variilqve hinc inde in jure appellationibus fignificatur,
videl. Deterfionis, Prafcriptionis, Conditionis &c. Vide Lxdye.
dd.ll. & Dn, Strav, 8. ]J. C.&xerc. XLV (. 2,ac multo plura col-
legerunt Argentorat. 4. L. & 0. ». 17. € feqq,

~ German. dicitur (ussuigy Sinvede/ Ablehnung, Ausfuche /
Einswurf’ Lotroenden ete, 5 , _

s, 3. Sumitura. vel Generaliter & late, prouts
omnem omnino defcnﬁ@ncm, cujusgu.nqve {1t gﬁneris, compre-
hendit, utinl, 4.9. 1.8 12. Cde Except. & snl. i. C.de J.&9 F. Ign,
Welenb. #, ff. 4 Exe.n. 2. fiveintentionem adverfarii IpSO Jure
five per exceptionem. tollat, Zang. de Except. p.1.c.3.n,1.  idqve
exciptendo,replicandd, duplicanddstriplicando,.vel qvadruplican-
d6.{.2,;0‘} 2.3 ffd. Exc, Ludvv.. d. {.1. b. Vel fpcciaﬁtfr, ac
ftricte , pro €6 remedio; qvod a&ioni jure civili conftitutz &
reo oppofitum, hanc ipflam zqvitatis ratione excludit.pr. & g.1.7.
de Except. Zang. ducv3. w2, Ludyv. d.lit. b, Etvecatur. exceptio
juris Perey. Cod.d.t.n, 3, | | |

§ 4. Licet veroaperte hinc hqveat, omnem exceptio-
nem reéte defenfionem dici, utpote ad defendendos reos compa-
ratam pr.7. h.t, Sed non contra omnem defenfionem efle {ta- fee dl
tim exceptionem pmpriéd-i&am; Vide Pinn. in preleg, ad tit.1. d, / B o
Excepr. Ulu tamen interpretum. juris omnis generis defenfionem, bel
five juris, five fa&i negatione a&toris intentionem impugnet,exce:-
ptionis nomine venire Vinn. d,. I, annotat & Adollensh. in Divsf
Ferid. centur. 3, divif. 18. b fine, |
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s 5 Dorrd confideratur exceptio dupliciter,
prout nimirum velin persond reiradicata & in aétu primo; el
utin judiclo contra actoris petitionem propofita & In actu fe-
cundo. Dn, Struv.d. Ex. 46. 0.2

s 6. Pro varii hac acceptione varic qvoqve defi-
niri neceffum eft. 1110 modo defcribitur exceptio, Gvod
fit jus,S. juris remedium impugnandi actionem ad excludendum
a&orem, re0 competens;pr, & f£.i.j.de Bxc.L.2.& 22. fl.eod, pr.j. de

Replic. Hoc {enfu non incommode cum Theophilo /z-

fiit. Tit. d. Except. & Zang.d, Tr. p.1. C:3.7. 24- definiri poflfet: Qvod

fit judicialis allegatio, reocompetens adverfus intentionem acto-

ris. t¥. in L.un. C,de Satudand. VVf:ﬁ’ﬁb- Z ﬁ: de Except. n. 3. Ibigj
Pl Reverend, Dn, Dr. Pmﬁ’x, FEantor ac Promotor eyiterna mentis
gratitname colendus in Dilat, ad -VVefenb. verb. Judicialis aliegatso.

B, Dn. Carpy.proc, Tit, IX. arto1. . 3.
' Quz delcriptiones cum aoftrz intentioni fufficiant, aliasDd.

smiré varias examinare inftitutiratio prohibet: qvaproptet ad di-
vifiones progredimur, |

¢ 7. Bx divetfitate caufarum multifarias qvoqve exce-

ptiones recipiunt divifiones.  Verum enim verd , miflis
his quibus a causa eﬂ:lcien_te.,impulﬁvﬁ;remot:"i;proximi;fubjeEco}
obje&o, & forma aliz atqve alie ¢ribuuntur qvalitates, qvas O-
mneslaté perfequuntur Zang. d.c. 3.7.34-© feqq. Coll.. Argent.

d.Except.0. 4. VVefenb. 7. ff. & C. cod. €A tantum, qv& Noitro

labori fatisfacit, & fumma ac principalis vocatut. Coler, ad rubr.
Decretal. de Excepts n, 10, 1N (cenam Pfoducemus,

5 8 Deducitur illa 4 fine & effectu. rudve,
4 Ex XVIL Q. 1.Vinn.ad §.8. de Except. qvi eft aGionem & 1nten-
tionem agentis VCI ad tempus differre: VC totaﬁtél‘ tﬁJUﬁI:C > fa
9. 10.7.d.t. Et ab hoc exceptio difpelcitur 10 dilatoriam

ac temporalem: & peremtoriam ac perpeti-
am 4, 9.8
illis cum Bocer. Cl. P1. Difp. XI1. §. 62. Ludvv. d. EX. 8.

2.d,& Petr? g.ff.de:‘.'. de ?mx Nomﬂ:ﬁb. 4. Ca 7.5, preterea,
etiam ;

acceniemus




rnm——

LY == b i L

Predrun

T e R

etiam,qvas Dd.modificativas,five modificatorias condemnationis:
& cxecutionis appcllare folent, utpote, qvz minuunt {fummam
condemnationis ad tempus, donec debitor ad meliorem pervene-
rit fortunam L. ##. § cum a. 7. 0. de R, U, A.

Lo § 0. Dllatorme dicuntur, qvZ rem 1n tempus aif-.
ferunt . 10.5.de Except. L. 2. g.fin ff. eod. Et quia differunt, dila-
toriz, Bersugliche/ qviaverd ad tempus hoc tantum faciunt,tem -
poralesappellantur.. Vinmad 4.§.10.

~10. Peremtorice Zeefideliche/ funt, que adio-
nem in perpetuum tollunt,adeoqve agentemab agendo plane &
totaliter repellunt, #.9.7.& L. 2, f.d. ¢, Unde in L.2. C. de prec.
Ump. offer. dicunturtotius negotii cognitionem tollere & vires prin=
cipalis negotu exhaurire.

§ 1. Perpetuitas hzc non tam ex adjun&o temporis,qvo
oriuntur & opponi poflunt he exceptiones ; Sed effeGu earum
z{timanda, qvod allegatz ac probatz ita obftent; ut ne quidem
polthac a&tio intentata nocére, aut exceptio temporis lapsu un-
qvam evitart poflit. all.l, 3. ff, eod. L1off d 7, 8. aliter {ane atqve In

dilatoriis, qva principale negotium non abolent, fed tantum vulne- -

rant acledunt Cuy.in 7. ffde Exc,arg. . ult, (.inqguib. canf. reftit.in
snt. neceff, non, eff, adeoqve ad tempus tanttum nocent, & {zpe evi-
tari poflunt. 4. L.3. fin.

g. 12.. Qvemadmodum autem Dilatorie non unius generis

funt; fed fubdividuntur in dilatorias {olutionis, qva ipfam
caufam ac petitionem differunt §. 10. j.de Exc. ortumqve trahunt
exipsire & causd, hocell, ex natura contra&us, vel etiam pacto
dependent , & fzpeipfiinhzrent a&ioni. Argentor, d. th. 4. ver[. IL.
Temporales. fol. m, 135, fine. ut exceptio Prejudicialis, pacti tempo-

-ralis; Excuflionis &c, 7id, (orvin. in Enchsrid. Inftit. de Except, O,

Qe éxceptiones concernunt ipfam canfam. Ludvv. Ex. XVIL th, 2. d.
Dn, Strav. Exere. XLPT, th, 6. Et Dilatorias judicii {eu

~ A e s ;
Pl'OCCﬁ?UfS g.fn.q.dyt. qve concernunt vel INtrinfeca Ju-

diCiOl’un‘j,- videl, pCl’fOI]‘E!S conftituentes & actefforias, ju-
dicem, aGorem, reum;horumqve procuratores; mandatarios. &c..

&
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& modum procedendi ; Vel extrinfeca judicii
& accidentia, ¥id, Dn, Strauv.d,l. §. 5. :
6. 13. Ita & PEI’»CI’HP!IOIHIUIH genera variant Schuob.

Difp, adw. XXII,th, 4. Harum enim 3115:3 diCUHtUI JUris,
qva revera ac propri¢ funt exceptiones {upta §.3. fine , definite.
Dn.Sravtall. Alie faéti & intentlonis , non qvad
ex fa&o oriantur; fed qvibusnegaturadtio efle, & qvando a&orx
opponitur, qved tantum de facto moveat a@ienem. A%. C. A. 4,
Except th. 4en.m. 5. & fol.133. Uibi notandum -c§0~{11mun}ter
qvamyis pro iisdem ufurpentur exceptio intentionis & fadi;ta-
men 4 qvibusdam ita diftingvy ut cxceptio fact chpqe&unu
hgbeaf ad aGionemnungvam competentem; € xC@pth INtChn-
£t1ONIS verdad a&ionem, gve gvidem competlit, jure tamen
ipso fublata eft, Bach,4d Tr, V. 2. D. 26. th. 1, C. poft med. Pre- Noe

bilif. Dn.Prefes in Colleg.[f. adV Vefemb. kot 1.2, <
§. 14, Ulterius peremptorig qvedam ex jure canonico &

recqpt{?) fori ulu Bocer. 4. D. 12, n, go. CL V1. Pl‘ }.Vllcglat%’:
appellantur, qvz {cil, in primoraio judicii oppofite, ac probatx id
continenti, litis ingrefflum impediunt, jus actionis omnimodo tol-
lentes, ita ut inftaurari judicium amplius non poffitiex. in cap.1.8 2.
de Lit, contefp. VA, VVelemb.w.[ff #.7.8 C. 3, ¢.de Except. Du. Strwvs

d, Ex.46.th. 9. | ﬁ
Ad gvarum claffem referri pofle videtut Defenfio pre avertenda

inqvifitione, deqvi B. Dn. Carpy. criminal. g, 115,
§. 15, Quot autem & qv fint privilegiatarum titulo decora=

tz, inter Dd, controverfum eft, aliis certum numerum , vel bi-
narium: Rei judicate ac Transa&ionis » Bocer, d. th, §o. V d {er-

narium: addendo jurisjurandi, Vinn, ad g.fin.1. de Exc.n.y, per ver-

b% 0.12. L. 1.ff. ad SEtm. Tertyll. Judicata, transatta., finitave: V—E‘l
qvaternarium, {cil. & prafcriptionis. arg. verb, fin,d. 4. 12, L.1, Dr.
Tabor, in annot. ad Coll. Arg.d. th. #. 713 referentibus; Aliis multo
plures addentibus ; Aliisveroad omncs omnino peI-

-;mtpria—s » de qvibusin continenti conltat, hoc extendentibus.
i : i Bach.




A

tis, Reijudic. Jurisjur. Transaét, & przicript., verim omnibus afiis
peremptoriis , per qvas concluditur jus actori non competere, vis
impeditiva procefsius & obtinendi abfolutoriam a causd .. feq.
toany nun alfo 2¢. exprefse tribuitur, modo ilico notoriz fiant,

SECTIONIS PRIMA
Carut Il

Qv jure antigvo circa exceptio-
wum oppofitionem aliter atq, hodie,obtinuerint,

extra controverfiam delioans.

54— 16*
PRaemuniti ita exceptionum divifionibus,qvantum. qvidem ad
noftramintentionem facit,paucula ex jure Romano & proceflu
antiqvo referre placet de Exceptionumaallegatione, -~ ubi ;. Dj-

latori & Gftunt, qvas regulariter 4 principio judicii usqve ad
litem conteftatam opponere licuifle probat L. exceptsonem 19, C. de
probat, L.13. C. deprocur. tx.in L. pen, & ult, C, de Except, Col. ad
sap, Paftoralis ¢.de Except . s 1. Non VCEO PGQZ Lit. conteft.
qvia qved potiflime ad judicium conftituendum facit, ¢jus poftil-
lud acceptum, vix ac ne vix qvidemratio habenda eft. Perey, Cod.
de Except. n. 5. Ludvv. all. th. 3.b. = Unde {i advocatus oling
dilatoriam in litis exordio praetermxffam > poltea exercere vellet,
gvandoqve unius libre auri condemnatione multabatur. ¢x.in L.

[i guss. antef. C. de Exc.

g.17, Exceptiones PCI ;:mtoria‘-: plg diver(itate a&ionum
: ex

Bach.ad Tr. V.2, D, 26. ih. fn, lit, C. Berl, p. 1, concl. 18, #.49. Dn.
Stranv, Ex. ¢46,.th ¢. Coler. de Pr. Ex. p. 4.6,7. € altbs. Quorum fen-
tentie noltrum fubtrahere calculum religio eft, utpote communio-
ri & 4 verfatis{imis jurium practicis non minus, qvam in judiciis
receptz, Col. ad cap. Cums venerabilis 6.de E xcepr, qvin imo ab ipsi
EleCtorali Serenitate iz Ord. proc, Tsty non Exceptionen XL §. €8
fyaren Denn a¢. approbatz, ubinon modo qvatuor illis enumera-
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proponi . {olcbant. ¢, In 1His videl. poft litem conteltatam

femperusqve ad fententiam definitivam, & quidem una juridicd -
unam, alterd aliam, & fic deinceps Boer. Devif} 3. 7. 1080 [eqe
Berlich. d. c.18. n.57. peremptoriales objicere: licuits qvamyis
voniam bon: fid, judicns: ex« -

formuld 4 pratore non expreflas;
ceptionesipso jurcineflecredebant. sx.in L, fed etfi 21, ff Soluto ma-

trim. Undejudicem omnes omnind, etiam tum derum; poft= -

qvam 4 prztore difceffum effet; 4 reo oppofitas, €x vi claufule bo-
nz fideijudiciis inferi folitz ; Ex bona fide ; Qvod 2qvius melius ¢
attendere oportuifle, dubio caret. Bach. Tr. d. Altion. Difp.V1th. 21

q. ]1‘1 {trictis VCI’E) aﬂ:ionibus ultra gvod mn judicium no-

minatim deduum, judicis officium ac poteftas progredi neqvi-.
bat. 2x. L.18.ff- Comm. divid. atin judiclum nihil dicitur dcdu@cUm,;
nifide qvo lis apeeecconteftata fit. L. #n, C.d. it conteft. & quod'

. \ = o R o 9 v o 0N a LN
praztor formulx exprefse indiderit : cui judex deinde pracisc adi

ftriGuserat. Bach.d. th. 21. princ. Quam (ententiam confirmant
verba L.9. C. de Exc. Habitd conteftatione: Zang.p. 3.C. 26,7 38

& non rejiciendam dicit Ummius Difp, ad proceff: I1X. th. 9.7 57-
gvoad illatempera’, qvandiu apud Romanosactiones a pratorey
certis inclufz formulis ; judici’ difcutiendz ac definiendz com-
mitterentur. 5
g, 18. Non tacendum, qvod olim ex jure Codicis exceptio=
fnes peremtorias antea omiflas in causa appeliationis adhucallega-
re: fuerit permiflum, zx. i L. 6. g, 1. C, de appell. & L.¢. C.de

tempors & reparat. appell, Sneidvv. ad tit,f, de Exc. num: 9. V' efemb.

eod, T, & num.Cod, csrcafinem,

- .'g,19. Et cum prater enarrata; ni
cidat, qvod hodierni mores; qvantum qvidem nobis conitat, non
approbaverint, tranfitum facimusad oppofitionem fecundum ju-
ra hodierna Romano-Germanica , nec non Sayoniea. Ubi qvin-
tuplex {tatim intuitus ac refpe@us mentem noftram ferit.  Confi-
derarienim potelt Oppofitio exceptionum , Vel 1. ratione perfo-
naram opponentium, qvz funt aut principales, aut min s, procu-
ratoresytutores ; Curatores, fidejuffores: Vel 2, refpedtu caufa.

| | ruii,

i
»

ex §. 28.7. de altion. bonz fidet. vel ftricti ].’Lli‘ilS varic olin..

hil ferénotatu dighum in-

_,_.-_*J. A —————
i
L]




rum  in‘qvibus allegantur, qve funt altiones criminales & civifes+
Vel 3. ratione ipfarum exceptienum, videl. qvas & qvot unicuiqve \
- hoppencereliceat. Vel 4. refpectumodi & temporis, ‘qvomodo ac /
.qvando inducendx fint Exceptiones. Vel denig; 4. ratione finis

h. . & e,ﬁ:'é&ﬁ's‘, feu q_yi'intcntione allegentur. €, Qvoniamautem ¢
4L 77 rres priores magis juris effe, duz polterioresvero magis proceffum
= L <7 attingere videntur, rejedtis illis in aliud commodius tempus, no- - &
o f " firunrpenfumablolvent hz ultime. ~ Sititaqve cum DEO - .
N & Y QA Pt 5 s -
 SECTIONIS SECUNDZ
3 Caurutr L i
Ha s e p S ] ,, Z‘f & Z -
1 Regulis aligoor ampliatis ac re- £
A firictis modumopponends oftentans.
SN , Egula I. Omnis exceptio regulariter alleganda, L, figvi- 1
e dems 11.3big, Dd. C. ae E xcept. .(S}:lgmb, Difpad . 22, th. 10. B. D,
. . Carp. . Refp. 3.7. 24 Non enim judicis eft, ea ﬁ_ippiere, qvz in fa-
. l &o verfantur, Prelandat. Dn. Dr. Pref, i 4. Coll. FVefemb. de
= . W | § oF. Amphatur regula, ¥, 1. Sive fitdilatoria’, five
;  peremtoria, Zang. 4. Tr. p.3. €ap.26, n. 7, g, 2, -Etilam{1 ex-~
2 [ ceptio fit notoria, tamen allegarl debet. L, cives 11. C.de edppell. R
S _ Ladvv. exer. XV th, 3. 4. (’mp% d.n. 2. Struv.Exerc. XLVI.n.12, £
: E 7,3. In omnibusomninbjudiciis,criminalibus.c’iyilibus;fmgmariﬂ 2
- L is acordinatiis per txx.& Dd.generalit, . - 9. 4. Sive bong fidei I
\ ; fint five tri®z a&iones, Berl.p.1.c.18. n.64. D ( arpyov. part.te
: - conft.3.def;13. num. 3. ~qvia hoc dilcrimerni altionum moribus no- 3
: . fris plane incognitum cit. Gudel, ae Jur. Novif] li.3.¢. 13, 9. fea
: | guid morivons, Vinn. ad §., fin.j. de E__.}'c_'ﬁpr. 7, 6, | S S :‘_
: Extendicurhoc - 4. 5 Tamad forumcivile, qvam Saxe-
' nicum. Etenim §. &8 {oli¢ auich €. . Rec Imps.de ﬁﬂ_ﬂo‘ﬁlﬁ‘f##fﬁ O_raff
. - proc. Saxon, Tit. X1, g, fin. gene‘ralltc‘r loqvunfur? nulla-plane ftrict
- 1 jutisac bonz fideia&ionum feparatione facta.

- B z : 'él .Zﬁun
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e | | - § 22. Limitatur & fallit preedicta regula: §

i ’:*“"* . B | i _ I.In civilibus,t fi exceptiooriatur ex ipsd contra@u, vel + ex

e . confeffione partis,” vel T ex adis judici de e2 conftet, Tunc

| f}[ i k enim {upplere poteftacdebet, L. un. C. #t qve def. advoc. part.jud.

i * ; 1 ﬁiPPL Vieleml, 7. Cod de Exé.n, §. ZANg. d,c.26,n,15. & feqq. Gail,

1 2. obf, 17. 7. 2. Schneb. d. D. th, 10. q. Id qvod de prafcriptionis |

{ | exceptione in his regionibus exprefse conftitutum legimus. part.I. 'Y
it sonft, Elett, 25, € Dn. Carp.ibid. 4. 1. & 2, | f

1. In criminalibus. ubi gvam maxime propter irre..
parabile przjudictum humani {angvinis ; officio judicis incumbit,
pro rei defenfione laborare , & defe@um {upplere tx. L, i non

@; defendanmtur ff, de pen V Vefemb. . ff. de Accuf. circafinnezver). Qvin- .
i etsamfi &9¢. €. Imo Dd. hoc adeoextendunt , ut accufato vel :
it inqvifito etiam non petente judex innocentiz exceptionem{upple. 5

re teneatur,. L. abfentem 5. ff. de peen. Specal. Ist. de Inguifition, §. 1.
ver[, fed nunquid. jaceb. Schultesin Loc. comm., Vocab. Exceptio. n. 16,
. Volckm, proc.crsmsn. paré.3.con|, 25. #. 27, B, D, Carpy. criminal,
) queft, 115, 7,13, .
§. 23. Qvamvis autem Ummius 4. /L 7 s5. regulam illam
videl. judicem neqvaqvam attendere debere exceptionem non
il ' allegatam, ut maxime ex a&is notoriam , univer{alem, & de pun-
¢to juris veriorem dicat , tamen pofteriorem limitationem 2qvio- |
| rem effe, vel ipfe fateri cogitur, qvam etiam utpote in foro rece- P
ptam, calculo fuo approbavit Con/ultif. Dn. Dr. Prefes, Jepe cit.
coll, V'Vefemb. n. 9. Qvoinclinare videtur Pcrf{,, Cod. ut que def. ad-
1 v06, n, ult, fin. Etfactunt, qva tradit Dz, Dr. Nicolas Procef]. part, 1,
i ¢4p. XV .n. 7. Item B, Da. Carp{:p. t.conft. 2.d, 11, n. 5,89 6.
| % S. 24___ Regula II_ Omnis eXCCptiO allcganda eflt ad
i acta. FVefemb. Cod. de Exc. n, 9. pr-per cap. Qvoniam 11, verb. Fx-
| ceptiones. de probat. Zang.all, cap. 26. n. 1. d, Recef], Imp. §. €8 folfe
- I aud binfﬁbro 3¢, 9. Vel in {criptis, vel vivd voce, pro judi- |
* . ¢lorum obfervantia & judicis arbitrio Argentor, de Exc.th.1,n4m.8, Z
& R 4. R. 7. 9.1qre e8 Dennt verb. in Schrifften cder Mundlidh 2c. l
ji‘ Ss. 25. Fallit polterioris membri alternatio qvoad forum '
i Saxo0-

__ﬂi-_-—-r :_,._;——




Saxonicum,ubi omnia otetenus praponere oportet, Confl. El, 1.6

: 9. p-1.#trobig, D Carpy, da 1, h
| ¢. 26. Ampliatur hac Fallentia in judici crimi- D .
: nali ordinarid. Nam hic utriqve parti femper & tantum viva vo- s

ccagendum. ' Cﬂi'p% d.l. d. 6. ex ratione L. 38. ff depatl. h fg;f ~ ;
2 ¢ 27. Limitatur fallentia incivilibus. .1 Quan- IR
, Y % do partes ipfemet mutuis {criptis procedere conveniant. Carp{: d.
| C, 1o Afo 5o €, 2. Velab ipso judice hoc impetraverint. 14, d.c.
9.4, 1, 9. 3. Vel exceptio declinatoria fori notoria oppona-
tur, qvamin {criptis allegare fufhcit. Carpz. Proc. T2 IX art. 2. 7. 8-
€. 4. Limitatur qvoad proceffum executivim, in qvo hodic rcus
omnes exceptiones in [criptis allegare, & ad A&a mittere tenctur .
i_ Videtnfrs §. 52 q. 5. Limitat. in exceptionibus (41Xl contra
? perfonas & dia teftium , qvas poft publicationem atteftationum
mutuis {criptis proponere permittit Pe, Hrdn. Fif, wie qufy p#- i
blicirten SBeeif perfabren werden foll. 29. 7. obivohl. 1. qvam
contradocumenta probatoria s H hOfUm=-magnus numerus p[‘(j.- 'i
du&us & gravismomentl caufa vertatur. e, Oedns 4. 2.6, wANN
abet, 3. B. D, Carpy. proc, T. X¥. 4. 2, . 28. € 29.. + Quz ulti-
ma extendirur ad cunéta judiciaordinaria criminalia ac civilia. 4.
At a1e N 15 1617,
| § 28. RegulaIll. Omnis exceptio proponi 3

| debet fpecificé acdilucide. Idem qvippe jus a&oris atqve rel.
{ I non debet acFori. 41 fjr d. R+?. Cap. non licet altori.32.e0d.1n VI, Et
qvamvis hoc non ita {tri&t¢ intelligendum,ut a reo exceptio zqve
{olennitet in {criptis , atqve ab a&tore libellus, inferenda {it: Non
tamen fufficit nud¢é ac generaliter, & absqve petitione exciperes;
B Sed contra. communem a Bart izl i ff de Exc. n. 5. adduitam. »
! certi fumus cum Colerd adcap. paffaralis #.n.13, Claré;perfpicue
ac fignificanter,qvin & nece flari®é cum conclufione defenfiones a
rco propomeneas eflfe, Facst cap. Dilettus 29.89 cap. fignsficant 34
de Refcript. 2
§29. Ampliatur reguh.q 1t procedat tam in Imperio
Romano-GermanicO Rec.lmp.d.anno 1654.5 €3 {olle quch hinfihzo 2. &

;f B 3 verbs .
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werb. fus/ nervosd; deutlich; audh untetfchiedlichund Haty frem peci-
i fice, &9c. Qydm in provinciis Saxonicis.: Carpy, lib; 2. Refp. 1. .
i 1516, 17 . i e | Hes St

i q Extcndltur : Ut ctiam exceptio propter obfcu-
_ titatem ac ineptitudinem pariter ac libellus, vitietur,  Sichard,
i adl. un. C: *I}be qgipg:gﬁt, ﬂgm,_ﬁ'ﬂ’c, q & oblcure excipiens pro ]
L nen excipiente habeatur, Rosb. proc. civ, Tst. de Except. 39, ;"'
r. . 11. % o =
9 30. Limitanda videtur regula in proceflu crimina-
li. Qvemadmodum 2. in hoc generalis petitio fufficit , nec ob
generalitatem conclufionis vitiatur . libellus. . VPefenb. 7, ff. de
accrf. na2, poft med. Carpy, crz'mimff. g.106.n.15.: Ita defenfionem, -
innocentiz five exp'refsé,fpeciﬁce & cum circumitantiis ex qvibus, 3

| 'obje&a fuerit ab accufatos five minus,femper admittendam effe,
i “favor ejus {vadet,ne videl.innocens damnetur, contra, L, 5. pr, ff
#. pen. | S s S -

il s 3r. ‘Qvomodo a,8& qvibus formalibus qvzlibet exce-
ptis indpecie, vel plures conjunétim, legitime proponi poflint_,,
- videantur Terminei, Nicolai , Fibigi, aliorumqve pragmaticorum
F proceflus & przprimis Coler, in Tit. Decretal de Except, ubi
tam dilatoriarum,qvam impeditivarum ac peremtoriarum for-
mulas confcriptas reliqvit.  Optima verd Magiltra erit ipfa pra-

i XIS atqve’ experientia, o) e , . |
- SECTIONIS SECUNDZE
‘ st AaAPUT, 41, ' _
é Tempus proponendi dilatorias |

'f monfirans.
o _
REgula: Exceptiones dllatonx hodié regulariter in pri-

mo ftatim termind, & ante litem conteftatam , fub pcena a-

1 miffionis funtinducendz; -~ 9 tamde jure Imperi, d!.R*].ﬂ*f(%Ié ‘
f % . . SR SRS _.[‘* 0 |

{ o
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folfe airch ¢ sbig; Da, Textor Exerost. Academ. 4.0.34.¢ €. qvanw
dce ]U.l‘ﬁ' "J&XGI’ﬁCE}; Caﬁ?ﬁifffl. 2P0 Zs P?‘._O}’d. 7 XL 5l ‘Refa[,,Sg_
xoit, novifl. Tit, pon Faftitien- Sadhen 2. . 17. o keiin o
+ § 33.. Ampliatur : g1 Et gvidem omnes fimul; o .
vb, expreffa dd.ll 1 Qvod tamen iterum limitatur rationes [
declinatoriarum- pra@gnantium ac notoriarum, qvas feorfim & i FeE &
absqve prx'judici& aliarum exceptionum allegare licet, d.R.]. 5o
und hat det. lbig, Text,d. 1§ 0. " €.2. Inomnibus omnino caufiss
ordiaariis ac fummaris, civilibus ac criminalibus per t.vx.geﬂﬁd.’..
Polcksm, proc. crimin. part.1.6.17, 7.7.8. 2.8 cap,19. 1 3o
it EX_C‘IPC caufas executivas, qvarum novam praxin
Electoralem Saxonicam vidiinfr.cap.nlt.g.45. ~ §.3.-SWe judiciumy,
five folutionem attingant dilatorie, Ludvv.d, Ex. XVIIL 0.3.0,
Dn. Struv. Ex. XLV §.7.  Umm. proc. Difp, 8. 9. 1. 56. poft med,
€. 4. Ex Imperi conftitutione : Licet reus comventus pto-
rogationem impetraveric nihilominus primd juridica omnes.
dilatorias inducere tenetur. 4.R. . f. fware ¢8 Dennés all, Text. 6.
37, - Ubi [peciale hoc dicit. AmpL, €. 5. Ut reus tardius, qvam ifLs
termind primd plane nonaudiatur. 4. R. 2. cir. 5. E8{olle. fme:
ver[umterlafien; thmeheenad) der 2Leg folches suthun benommen.
Dn, Text.§.35.65 [eqq. Berl.p.2.c.18.7.11. Carp?. proc. 1. IX. 4,17
24. 8 fegg. 9.6, Slve in primo comparuetit {ive penitus cman-
ferit. dd. fl, Namterminus exceptorius peremtorius acltrius
elt. wmm. d. 0. 9. n 60. med, Q& ampliatio'tamﬂn falht g SR
in cafu,qvo utriusqve litigatoris circumductione annullatus fuerit N
prxﬁxus terminus. q.7, Licet n primo termino.prot.eﬁétus | N
fuerit de aliis dilatoriis opponendis » Coler, ad cap. paftoralis 4.
#um.», Ubi pro & centra allegans cum negativa receptd tan-
cdem tranfit, ¢. 8. Ut nec judicis interlocutum fuper pre-
clufone neceffarium fit. Dn. Text, d.l. §. 30. Quod enim lex
ipfa exprefse difponit , fuper ¢o fruftra defideratur hominis

provifio. v ;
s 14, Limitatur ac fallit regula , ut cffeqtus

preclufives reo non noceat. 9.1, Siratio excipiendi poft primum
- dempum

1 Sl
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demum terminum exorta fuerit noviter , tam ordine rerums,
qvam ordine ad nos. Cap. pafioralis¢, lbig, (olon. §.5 9. Text.d.

Exerc. 4. 0. 35, fine &S Difput. V1/. B.s¢., Dn. Struve all. §.7. B. Dn.

Carpy. da.1.n.38. M. Coll. Argent, de Except, n.11.f. m.141.
+Quod ultimum tamen juramentoexcipientis probandum. 4. cap.

4. VVe[emb. C, de Exc,n.i0, crrca med, vf, nifi de novo emergentes. Berl..
fzpe citic. 1816, €. 2. Siexceptio ex causd fuccelliva fuos nata-

les ducat; ut loci non tuti, inhonefti &c. qvz pro duratione gra=
vaminis, qvandocunqve proponi poteft, etiam poft litera contcita-
tam. _C}ail.f.O.y;.ﬂ.g.Lﬁdvv.d. §.3.0. Zang.P.2.Caf, 1e3s g, % St
reo convento legalisterminus exa&e non conceflus, vel libelli ,
aliorumqve ab a&tore produétorum decumentorum copia not.s:
transmifla, vel aliud {ubftantiale citationisnegleGumtfuerit, 4. R.

7.5. €8 folle: of voann nundex Klager/ & ibid Text, §.34. Berl.d.l,
n.23. 9. 4. Sijudexinterloqvendo reo exceptiones refervave-

rit; Vel exprefle cap.ad diflolvendum 4. de Defponfar. Impub,

Umm.d.0.9.n.56.except. 45 vel taciee; pronunciando ; Dag ¢t fich
tin[aﬁen und antrorten foll/ non facta mentione litis contef’candfr.-
B. Dn.Carpy. 11~ Refp. 8. & Decsf. Elect. 14.9. S _laffin - it
q.5.Sireus fententiam vel appellando;vel leuterando {ufpendat, &
gravaminum loco, dilatorias omiflasalleget ac deducat. Berl.d. c;

187,12 Cm‘pf{; Proc.d.au.n.35.6% eqg. 4. 6,Sicondemnatusadiegi~

tima impedimenta eadem docuerit,  Carpy. d.l n.§52.9 feqq.
q.7.51 libellus propter ineptitudinem reje&tus a judice. Tuncn, alio
propofitd ‘etiam dilatoriz admittuntur. 4. p. . C. 3. 4. 21,
q.8.Fallit in terti0 interveniente,qvi etiam poft litem conteftatam o-
munes dilatorias opponere privilegiatus elt. Argent,de Except. n. é.

f141.Gail.1.0.71.1.8. Zang.p.2.c.22. 2. 4. 9. Si minor ex omii-

fione dilatioriz magni momenti inintegrum reltituatur. Hartm.
Piftor, Obf: 203, per tot. Berl. d.l.n.12, q. 10. Quoties effetum.s
procefsits annullativum habent. Tunc n. femper re&c¢ allegantur.
arglirq. ff.de procur. Marant, de ord judic.de Exceptin.9.& [eq. Bach.
ad Tri¥ol,2,D.26, §.7.E.F,G.¢5 H. poft princip. & ver[. Ut ad rem
vedeamus. Dan. Carpy. proc.d.a.i. T.9.7.39. Tt Arnpl_ h XC
limitatio, ut poft tres conformes qvoqve nullitas valid¢ objicia-

tur




tar, Covarruv.Qq. pratticab. 25. Bach. d.l.of: Idg, adeo Zang. p.3. c.
26.17.68. {inempe exadis fit notoria & in continenti docibilis. Bart.
in L.fife 2.5,6.1.3.65 ¢.fFd. Re jud.perl.2.C. ad 1.Cornel, de falfalids non
attenditur.  q. 11 Fallit in dilatoriis anomalis, qva ante & poit litis
conteltationem ,qviu & inexecutione cum effeGu 0pponunthr. Ut
i Exc. excuflionis, divil. cedend. a&ion. &c.

| § 35. Ethe {unt limitationes inforo freqventiores, czteras
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(alvol, in pract.anr. S. Exceptiones contra libellum. concluf. 1. per & t-;-- |
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| s 36, Sed qvid fi forte reus.ftatim primd pofitione ad ¢ 8 ’1
} pun&tum principalem refpondeat, & in codem primoO termino ‘
3\ duplicando inferre tentaret dilatorias ? Elumbes emnino acnon 3,
: attendendas dicit Zanger.d. l.n.g. Cum przpoiterum ac meptum ¥ OF
admodum fit judicio jam accepto,de ejus conftitutione gvarere. ¥ L

Cnjac. lib, X11X,0b(. 34, Nos hisconqvielceates dilatoiiarum.a ' 1 |

oppofitionem finimus feqq.qq. 1. Al ‘allagauo alius di- ;
latorie declinatoriz fori prejudicium faciat 2 (e

| In qvi definiendd ancipitia admodum Dd. cerebra offendimus, &
contentionis ferram hincinde ftrenué reciprocantia q Negan-

tibus id accerrimd & fubtililfimdé jurium difputatore Bacho-
vio ad Tv. V.2. D2 Q.nltlit,a.& de e Altson. D:ﬁ?. 1.0.28.col, 14, Mej.

[ Coll.drg.de Jurisd.0. #0. @ aliis; & Affirmantibus contra
! Gail. 1.0, 3312 11, Umms; proc. D. 8.4.2.1,7. Snesdvv. j. de Exc.n. 9. Pe-
rex. Cod. eod, n. ¢. Rittershnf, sn Cxpofnovell. p. IX.C.6n, 106, Zang. pe
2.6.1.%.3. €8 Dn, Carpy.proc.T.1X.a.2.n.7.proprer tx.sn L. Sed etfs fuscepst.

;;_PT. fa’e‘?udic. L. exceptionem. 19,3019, Gl. C. de Pmbﬂ;_ Sed h15
4 ob jura alleg, & praxcos autoritatem magls crcdlmus,'

gvam illis. | e . = e

1. Qvoordine dilatoriz plures alIclgandx )
Cui maximam partem ex priori fatisfieri autumo, Nam nullo
inde negotio colligere eft, prudentis ac fidelis Advocati officium

effc, pro legali dexteritate fud feleGum exceptionum habere, &
St - C primo
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primd emnium declinatoriam fori vel recufatoriam judicis , & his

przjudicium, adverfario tamen magis nocent, adeoqve judicium
impedientes, & ficacinceps reliqvas anteterre ac{ubnectere.

SECTIONIS SECUND A
LAY I
Fatale opponendarum per-
emtoriarym obfervans.
| g, 37,
H’ic tangvam notum przefuppolimus, eXCQPtioncs per-

L A emtorias dupliciter opponifolere, vel (1) dedu-

cendo ilfas 1n ]HdiCiUI‘n ad repellendam a&oris petitio-
nem, idqve vel in principio litis pro intentione ejus planc excluden-
da fupra §-14. Vel poit litern conteftatam y ad tuendum fefe con-
tra a&oris probatienes. « Bear, Dn, C arpRovs i, Refb. 3. num. 1.

(I,) impugnando iisdem exccutionem inipsd exeqven.-.

diactu, dil num.3. :

s. 38 De priori oppofitione firma ftat regula :
Omnis exceptio peremptoria, non nifi poltlitem conteftatam alle-
gari debet. L.g. L. 9. C. de Exc.Col. ad cap. cumvenerabilis, 6. n.62.
Pr.Oedn. T.X1 g. wagabe. s.verb. erft nachder Kriegs- Hefefitz
gung. Carpy.p.1.c.3.d.14.& Decif. 229. n.13. & prepoitercagere
dicitur, qV1 prius eam opponit 4.c.6.ibig, Col.».62. cum enim me-
rita caufz concernant, non nifi poft judicium acceptum eas tracta-

*

re convenit_- Gal. 1. 0. 74.7. 13. 7.0, 119.n. 9. - -
5. 39, Ampliatur rcgula: ~ q.1. Quinipfi ftatim
litis eonte tationi feu refponfiont principali fubne&ende, vel im-

mifcendz,tam de jure Imperii,per R.]. Spirenf. d.anno 1570, 5. D,

nadh follen die gesvohnliche Tevtmine sg. poff med. & d. anno 1654, S
¢8 folle 2. qvain SaxonicO Conff, EL 3,p, 1.t Ordl. 4. 2. g.fom,
o Cﬂrpz:

imiles, inducere, deinde illas femper, qve ceeteris nullum adrerunt -

—_A.l"“
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Carpy.dom 3. - . 2. Omnes imul ac femel {ub peend praclufi
d.5. 5 folle. ver( alics auff cinmabl. Dz Text. Difp, adeund.IV.4.35,
¢. 3. Utomifleiiitis conteltatione necin reprobatoriis cum efte-
&u deduci poflint, Donzll. inl. frgvidem 9. C.deExcon, 2.6 6. Duar,
ad d. t,ff. poft med. verf. quod facere non poffe videtnr, Zang. p. 3:C. 26.
1, 30, verf. quod i exceptis, Qyia terminus exceptorius elt exclufivus,
8 qvod per conteltationem non inducitur, circa id officium judicis
non occupatut, L. 18, ff. Comm. Divid.*PL. Deon. 7. XX1, . DY
auch SHeklagie. 2. €. 4. In omnibus omninad judiciis civili-
bus, otdinariis ac Summariis. ¢. 5. Utincaufis mandatorum
reum pracise & przclufive (uas exceptiones contra mandatum in

rimd termind inferre jubet Ree. Imp. de anno 1654.S.belangeno &
s. nechft Diefern s Sfems. in ey mandatis, Do, Text. Difp. ad d. R.
IL th. 49. 1ta obfervantia noftrarum curiarum provincialiam
ceftatur reo inhibito idém in proximo (fzpe non Saxonico ) termi-
noinjundtum effe. Carpy. proc. T XXIIL, @. 4.7, 20.65 26, & de Inht-

bit, cap. V. th. 45. 1. 30. &9 36.

§. 40 Limitatur regula: Primo qvoad perem-

torias privilegiatas. ¢. 1. Quotiesenim peremtoriz cum efie-

&u impeditivo opponuntur, toties antc litem contc{tatam vel ree
fponfionem ad negotium principale allegari poffunt ac debent.
YV efemb, o ff de Exc, 7.7 civca med, Carpy P.1.0-3 d. 15 p. 2.8
proc, T. Lua,n2sarg A, s Eg folle.R-]. T Ampl, limitatio
hzc, + ut omnes impeditive conjun&@im opponantur in primo
termind praclufive, 4. R. . 5. ware e8 Denn, tbig, Text. th. 35, Re-

fol.gravam.Saxon,T.poN JufiienSadhen .. 7 Extenditur por-.
toexR, Js t Licet termini prorogatio. decreta fuerit, Text.

th. 37 ¢.2.In defenfione pro avertenddinquifitione, ita ut in-
quifitus cumilldante refponfionem ad articulos inqvifitionales au-

diendus fit. Demonfirante D Carpy criminal. q.115. 1. 24+
. 41. Quzftionisforté efle. Numin cafui, ubi reo

nova obveniat peremrorna in continenti liqvi-
dabilis, vel objecta qvidem ante, fed ob dete-
&eum prafentis probationisa judice re pulfze,pro-
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do.

v, 9. 43, Limitatur Tertio in caufis exceutivis, viz
Dear-feq. & (Qvarto in proceflu criminali ob Gnovinic ; 3
= 7 Q, i . L a4ngvinis Immnocentis

batio fuccurrat, cam pro impediendo ulterior;

procefluallegart, & judex caprum judicium ab.

e A ¢

{olutoria interrumpere valeac? Videtur athrman-

dum per €a qva ex Caltrenfi 1z L, 451 pretor 7. pr.de jurel, tradis
Bac/y.‘ad Tf‘: V. 2. D, 26.th.g. C. & D. Et fipé'ﬁt: ut judicio jam
conftituto,a partibus tranfigatur; ubi iniqvum fane effet; fi '
concederetur reum continuatione procefsis defatigare

Secor- § 42. Limitatur Secundo qvoad peremtotias fim-

plices & propric difas, vel

q. 2. anteaiguoratas per jura fupra
po1.c.18. 7. 65. 8 cancl. 39. 1. 21. Vel q.3. etiam ante viderms
impeditive indu&as, propterirrelevarntiam verd 2 judiceq ‘roﬁh bt

conteft.rejeCtas,qvarum repetitione in litis conteitatione fu;erfedéﬂ
r¢;ac nihilominus reprobando deducere poteft reus. :

+ Qir:od tamen 1ta procedere putamus, fi litem conteftans earum
mentionem per modum relationis fecerit,

proceflum retro annullantes. fiepra 6. 34. limit, 1,

1.1 Noviter obortas , vel

CAPs

periculum, tam ordinario, in qvo fufficit, {i accufatus in refpop-

{ione & litis conteftatione tantum proteftando defenfionales fuas
jultoloco & tempore proponendasrefervet. Petr. Theod. Coll. exs.

msm D, X1 € #ult.th. 6.bt. C, panlo poft prim:}v.cﬁsrp% CrEmin.g.33,n.6,
qvam inqvifitorio, ubi reus feu inqvifitus fuas exceptiones poft

relponfionem {emper allegare valet. Carp{w* ibsd.qvaft, 1ig. ». 21,

1 Am_pliatur In Uroqvce gvoad innocentiz defenfionem,

qva non folum ante fententiam femper, fed & poft unam atqve al-
teram condemnationem deduci poteft, Berlich, p. 4. ¢, 14. 7, 26. &

ﬁqq. ]m:aéu Schrelt, Loc, comm. vocab, Exceptia'. s 16. tx,in L. u1i15 18,

g.cognssuramg.ff.de Qg. eddd. L, 2. 0. 1.fF de cuftod, & exhib, veor.

L.1g. ff depeen. Carpy, d.n. 21. & g,33. n.14.

). 44. Alter oppofitionis modus, impus-
nandi videl.executionem,reftas,  Jura & obfervantia nos edocents
qvod

I+ 34 limstation, ;. afiegg. Berl.

. A
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‘Seqvitur ergo

qvod fententix, qva inrem judicatdm tranfiit, exccutionem eon=
feqvendi duplex victori fic prodita via, ordinaria ac
fummaria. 1la actio judicati, hec imploratio

officii judicis nobilis, &esb.proc, civ. Tir. LXXIX. uit. n.

13 Gadi1.0.113, n. 9. Mindan, de Mandas, cap.58: membr. 2,pr. Col.
de pr, EXe P.3. Cs9. 7 6. per ls Miless. §. jndscars fl- de Re judic
¢ Sed fimplex ac ftolidus effet dicendus, qvi relictd compendio,
ordinarium, multis {zpe {fumtuofis ac annofis intricatum amba

‘gibusingrederetur. Hinc cum pofterius magis freqvens; ac tu-

tiusomnino fit,executionem per implorationem judicis {umma-
timac fine {olenniteld petere Cyn.snls.m2.9f fi a. eligitar &, C.
guor, appell, non recip, aliisqvoqve plurimis cafibus non minus,

ac in re judicatd parata {edem inveniat executio,qvibus omnibus
tamen non rar0 magna per exceptiones injiciuntur remorz,& cit-

ca has, prafertimex conftitut. Ele&. Saxon. Noviflimis muita.
fpecialia obtineant, ideo in peculiari capite iftos modos, gvantum
ad propofitum, examinantes, finem imponemus noftro labori,

Carur IV

= & ultmur.
Oppo/itionem exceptionmmin exe-
cutione admisfivilium tractans.

S | S: 45 _
Voniam fumtiia inter rem judicatam ac ezferos modos exes
cutivos intercedit paritas , hic conjungimus. Nam ho.
di¢ omnis creditor; five rem judicatamm, five confeflionem debito-

ris,vel infirumenta gvarentigiata aut alia liqvida ac recognita pra
{c habeat, paratam ftatim confeqvi poteft executionem, Berl. p. 1,

Ci' 7?-”: 4- & 6-304. ﬁnf;

. Illud hicmoverifolet. An jure civili absqve
intentato proceflu, & ante finitam ationem

ordinariam executio admittj debeat 5 Et licet ne-
C 3 ~ gantium
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antium agmen ajentes longe & ita fuperdre dicat B.Dn, (arpy. l
proc. T.XX{l.4,.n.1. utnon nifi, gvi communi Interpretum juris ci-
vilis voto contradicere przfumferit, hifce affociare felc qveat.s :

: Tamen Mindaa. lsb, 2.de < Mand,cap.70. NON ab omni parte tutum
| id relinqvere mihi videtur. = §. Nos potius ab hac controverfia, |

i tanqvam otiosd, mentem ac manum abftrahimus , contenti ob- |

(ervantid & confvetudine totius Germani communide qvd uter- <y
! qve Diffentiens Dz, (arpy-a.ln.13.9 Desif- 125.n. 8. Mindan.d.l. i
i prep imaie membr.7.65 §.Gasl. de areft. [mpe-r} CAPG s 1§.Colerde Pr. Ex,
0.21.3. fogq. teftantur Qvod HOdIC ubiqvé fect locorum,
{pecialiter in terris Saxonicis, przfertim Electoralibus, privata pa- |
' (i liqvida acindubitata fint, h. €. qvo= |

riter ac publica inltrumenta, | 5
It rum afpe&us ftatim notorium facit,quid,qvantum & qva ex causa B
i debeatur, ita ut aliis probationibus epus o{lc non videatur , fa&a |
it ecognitione,extemplo & absq; alid proceflu zqve ac judicata exe- |
t{ cutioni mandentutr. \
. . 46. Contra hanc verd reus iterum exceptionibus

i munire fe valet; carumgyve vel Dilatoriarum, qve . exccute- |

ti ipfi, vel executionem petentibus objici folent. Zang. p. 3- ¢. 26. 1e
2. Berl.p.1.¢.83.7.6.7.8.9, Vel pcremtorlarum, ratione.s
rei judicatz non qvidem omnium indiferiminatim ;3 Sed ¢ve vel
¢.anteain judicium nondeductz. ( ;zrpz;lié.z. Refp.3. vel €. plene A g
i ed non difcuflz. Id.d.1, Kefp. 5. Boér. dectf. 43.7. 4. Berl, all.c.o2. %
n.95. . Vel §. non-ipfam fententiam antea latam dite&0 im- 17
pugnant. L. Nefennius §.ult Ivig Dd.ffde Exc. reijud.Berl.a.c.79. |
47. Bach.ad Ty .V 2.D.26.0.7.E.E.G.H.circa med. . Sed execus |
tionem veltemperant & modificant 7Vefemb. 7. 4. Except. n.10.

fine. Schneidvv, ad 9.36.5.de allnaz.68de Exc. n.9. & 1&1om In- N
tentatz contradicunt. Gail2.0. 17.7.9.8 10. modo in continent 3
integré ac plenc demonftrart poflint. Carpy-d.l Refp. 6. Bier.decsfs _
i 265.Incip © Et primo prreﬁtppaﬂa.m7.med;(:a!. d. Pr.EX,p.#-Cl. 7163 |

{ l{ 166. ac multis alsis locss.
M 6. 4-. Sed ultra limites' progreffuny pedem retrahimus ad ,
] temporis adjunctum, qvo ejusmodi exceptionesoppont convenits '

i

i - .. - - s : <A

inqvo cum ab Imperii & fori Saxonici COMMURIS obfervantia g
con- |

o b, e e et T g




7P Y conftitutionesacrefolutiones EleGorales noviflimas divertiffe de-
l prehendamus, non una hic reguld opus tuerit. q. Prius a, e
quarere animus poftulats An In Pl’OCCfﬁl Sl.ll‘.a.'ll‘ﬂ:li’l(): e é‘
. = E » ® e Y- e 3 | .3 O
, Executivd peremtoriz in continenti ligvida;,a e
| rccognitione pariter, ac In ordinario a litis con- .
-. A - L A :.::-i‘
.y teftatione, reum conventum liberare potes {int 2 S
b thvin afﬁl*ﬂlell]US;-nihil impedimenti videmus, qvod obftet s ; :ij'
Sed potius adjumentum habemus ex rationis identitate, qva £ B
casiis pares qvoad juris difpofitionem conjungit. L.32 fad L. Aguil. ;*3%_
Liog.ffd. V.0.lg.0 .2.ffd. Edend.l.7 .Cide revoc.donat, : _ J
A2 & 48 Dejurc Imperii & communt eft re- Lo
? gula . Exceptiones contra executionem admiflibiles intra termi- “ {,
J num exccutioni prefixum praclufivé funt inferendz. Rec.7.de an- Y
| n0 1654.8 Damit auch die auggeforodyene Ut/ g. feg. Inweldhem g
ermin. thig, Text, Difp. VI1.§.64. Berl. pac.gtn.11.€ C.84.-n. 85

fine.  1.1d qvod tamen extenfivé intelligendum ut In ipso a&u

) executionis admittantur, D'mCm-pZ}l:b.n.Rcﬁ.ﬁ, 7.7+ € Decif, 151
#e7. Text,d. D, . 49. e

§. 49. Limitatur autem i forté executandus ante ter-

mini adventum, ejusdem prorogationem Impetraverit.
Qvo cafu , qvoniam prorogatie non facit a&um novum, fed

ey - ' ey
| 'I unus idemqve eft cum prorogato. Tiber. Decian Confil.11.n,32.CarpY.
' decif. 51. nas, adhuc allegari poflunt exceptiones, a7¢.§. ¢8 fHere
| Detinn . R.}.ibig, Text. f. 49.princ. - 1
'j " < X » @ A -}{_‘-.
6, 50. D¢ jureverd Ele¢torali Saxonico fqvens o
U hodié obfervanda elt regu]a. Debitor executandus & execu- 5 f |
- tivé conventus intra primum terminum, & qvidé przcilc tres fe- mﬂ%
"- ptimanas a die factz infinuationis vel pracepti executivi: Vel Citatio.. & o
[' nis ad recognofcendum, {uas exceptiones {ub pra judicio praclufi, - e
| n (criptis judim transmittere tenetur Reﬁl. g?’ﬂ@ﬁm.ﬂawﬂ. Tit. von | :
Suftitien - Sadyen .2.€5 3.€5 Decif. Elett. 2, | .
' Sy §l. Amphatur reguia . €, 1, Easqve tam dilate-
g i xias,




rias,qvam peremtorias. Eadem qvippe in utrisqve militat ratio.
+ Si modo antea extiterint & rei notitiam non effugerint.
¢, 2. Sive debitum €Xre judicata, {ive €x alio inftrumento liqvida
5 exequibili dependeat dd. allegg. 9. 3. Nec prafcripto fatali
negleto in executionis adtu, licet ex ipsO contractus inftrumento,
& a&tis nOtOr1IS e:icep_tionibus reus ulterius audiendus. 44, 0.3. fine.
§. 4. Sivedeindein termin® comparuerit, five plane emanferit,
& hog paffu documenta in contumaciam pro recognitis judicata
€uerint. Nam in his cafibus contumaciz pcena privatio excepe
tionum ¢l Dz, Carpy. ffi?- 2. Refp.9.7.18.819.8 Refp. ste #ta25.

6. 52, Limitatur ac fallit regula: ¢ r1no
exceptione {olutionis ac compenfationis liqvidz. 4. g. & dectfe
q.2. Inexceptionibus i judice ipso {upplendis, vg. prafcriptionis,
qvam judex in executivis £tiam non oppofitam attendere debet.
Cum neqve par neqve zqvum fit, aligvem condemnare ad 1d,
qvod temporis diuturnitas jure approbata {ultulit. g.2.Limit:
Sireus conventus dilationem impetraverit ad opponendas exce-
ptones. d. refol. 3,9/: heenach avee. q. 4. Siforma proceden-
di refol.3.6 decif. 2. praicripta przcife ab actore vel judice non fue-
rit obfervata. ve. Literas petitorias procitando ad recognofcen=
dum debitore,vel copias documentorum obligatoriorum,vel ctiam
liqvidationes przztcnﬁonis aGor judici non obtulerit, vel hic reo
conveatonon omnium produ&orum €opias transmiferit, vel ter-
minum faxonicum plenum & die infinuata citationis non concel-
{erit.&c. qvibus cafibusreus fatall trium hebdomadarum nofls
L dftriG&ns; ‘Sed omnes omnino exceptiones alids ‘admiflibiles 1n-
ducere poteft. Solennitaten. non obfervatd totus corruit actus.
1.9.0.17. Ibig, Bart,n.1. ff.de Tranfait. Gasl.1. O,1.5. 36. Et ita Serc-
~ifimus Nofter Term. Trinit. 1667. in cafu non concefli integrs
{pati faxonici judicavit, reum cum {uis exceptionibusnon efles
precludendii. €.5.Nec inproceflu mixtd(vid. Dn.Carpy. p.1.CX.du1lo
& lib.g, Refp.31.1.24.8 [éq.) reus exceptiones intra tres hebdomades
non allegatas perdit, Quippe LL. correGoriz novz de cafibus tan=
tum expreflis intelligendz, Berlich. part. 1. concluf. 53, nsns. 6O _wrf :

Leges &, correltorids ibiggnllegg* Tantum'
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~ BeNeDICENTE JEHOVA, 1600 ;7 7
Confentiente [llultri JCtorum Ordire,

PRASIDENTE VIRO '
Pluyimum.Reverendo, Pre-Noviisfimo , Amplisfime, Con=

fultisfimo atg, Excellentisfimo,
] DoMIinNno

ARTHOL. LEONHARDO SWENDENDORFERO,
U. 1. D. Famigeratiffiimo, Pand®&arumin hac Philyrea
Profeffore Bene-merentisfimo, Capituli Martisburgenfis Majo-

~ gis Canonico Graviflimd, nec non Inclytz Facultatis Juridica ac Curiz
| - Provincialis hujusloci Afleffore Celeberrimo,

Dun. Patrono,Fantore ac Dollore (1o omni honore

L]

E5’ obfervantia atatem venerands,

Confiderationem legalem ejus ,
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Opponendarum Exceptionum
In Curiis Romano-German.ac Saxonicis hodie obtinet.
Benivolis, placidisqve Themifta cultoribus publice
ventilandam exponet
Lipfiz pro cathedra Petrina
Die XXI, April. M, DC.LXX.

JonanNn ANDREAs VockroDT; Molhuf. Tyrigeta
A. R, -
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