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2 DISSERTATIO JURIDICA
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“ 3 Conlenfu Magnif. acNobilifs. JCtorum Ordinis

PRESIDE

- Viko Magnirico

/. | NORILIS.SIMO, AMPLISSIMO CONSULTISSIMQ -«
7 ATQVE EXCEL LENTI.S\SLIMO N

»4 Dnx. CASPARO ZIEGLERO,
41

JCto & Anteceslore in hic Academia longeé celeberri-
mo, SERENISS, ELECT., SAXON, Confiliario, Facult. Jurid, Ordinae

rio & Seniore,Curia Ele&oralis, Confiftorii Ecclefiaftici & Scabinatus
Affeffore gravisfimo

DN.'PATRONO, PROMOTORE AC HOSPITE SUQ

1$ A£TATEM DFVENERANDOQ

2 publice defendet

]r; _ s AuToR e
GOTTEOB GRIEBE/
) Dresd,

. In Auditorio JCtorum d.  Novemb.

Horis comfuetis.
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WITTEBER G A,
Literts MICHAELIS MEYERI, AnnoM DC LXIX.




F -5 v e Vi R 3 .
Nobilusfimo, Excellentisfimo Confiltisfimnog,

Dx~. CHRISTIANO 4 KL ENGEL .

| ;]Ctofummo&incluto;Serenifﬁmor.Princip.Anhalcin.

~&e.&e. &c. Confiliario San&iori atqsintimo,necnon Ecclefiattici
Conliftorii, qvod Serveftz eft, Prafidieminenti &c,

Maecenati meo fubmifsd animi cultu ztatem devenerando.
- - Lt &5

V. LR IS | !
Novilusfimis, Exce[imti{ﬁmo, perguam Strenuss , €5 i
!

rerum Civilinmjuxt a ac militarium experientii celeberrimis,

Dyx. MELCHIORI a SCHLO-

MACH i S?I'C[ﬁf' & BeberSDOrfi/ Serenifs, ac Re-

verendifs, Principis ac DOMINI DN. AUGU STI, Ducis Saxon.
X6 &e, &, & Poftulati Adminiftratoris Primatus ac Archiepifcopatus
| i Magdeburgenfis &c¢. Confiliario Camera

intmior: &c.

Dx. GEORGIO &bttt

i Kleinopit/ Serenisl ac Porentis, Ele&or, Sax, &c. &c, &C

Pratecto excubiarum fupremo, & prafidii Caftrenfis Dresda
| Capitaneo maxime {trenuo, &e. |

Domiinis Patronis, Patrints ac Sufceptoribus mers Lker-
RALIR WA reverentis bonorandes

Hocgqvale qvale Studiorum Civilium argumentum ¢a, qva decet
- pletate, confecratum cupio |

AUTOR.
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X cujus invocatione bonum
o (equitur initium, melius medium &
o e optimus finis Gloff, in Rubr.Pream, Inft.
74, bt h J-_ | werbo Té/u. Nam difhicile, veriusdixe-
T2, rim, imposlibile eft , utbone peragan-
tur exicu, qva malofuntinchoata principid Cany Prin=
cipatus 25, canf. 1. gueff.1. Undeé & Sacratifs. Imper. Ju-
{tinlanus qvacunqve bona percgerit & perfeceriteven-
tu & exitu, DEO T. Q. M. unicé adicribit; Conf, Proam,
Inft §.1. thi aduuente DEO,S.3.cod.verbo: DEO propitioyl 1,
pr.C.deVet. jur.enne/, Et ut mentisdevotionem etiam
figno aliqvo teftaretur, qvandoqve ipfamet nofira ini-
tialia verba (uis prafixict Conftitutionibus, 4 7. C.de ofic,
Prafecl, Prator. [, 2. pr. cad, &5 pasfinm 5 {ancté perivafus,
bene univerfa geri & competenter, fi rei principium.,
fiat decens & amabile DEO, utiipfe logvi amat in Novell,
6.infin, prefat. Nullom autem potelt fier1 decentius
& amabilius DEO principium, qvam fi precibus piis
opera noftra& inftitura inaugurentury Deoqve offe-
rantur, Tuitaqve b JESU & meis adipira coeptis acane
nuevotis. Dum verd exercitii gratia de aligvo the-
mate examen inftituere in animum induxi, multim.,
. mihi diudve cogitanti, qva ex ranta clegantisfimarnm.
: ' A2 parks



pariter acutilisfimarum materiaru
pra ceeteris (efe offert illa

elt. Cujusfiprolixam pramittere conarer commen-
dationem, operam certé perderem, lateremqve lava-
rem,cumqvanta iftius ficutilitas & in foro non minys
qvam inScholafreqventisfimus ufis y Vel me tacente.,
resipf(a logvatur, & experientia rerum magiltra fatis
fatisqvedemonfiret. Hoc itaqve Thema ut valdg ne-
cesfarium & qvotidianum plenis qvidem eslet perera-
&tandumacdifcutiendum, proutmonet JCtus s# / 2.
- delierar, leg, verim ciim innumerabiles feré Dd. ac
interpp. qvorum extant Com mentarit, in explicando
tlodcelaborando defudarine, faltermn Thefes qvasdam
imprafentiarum conlcribere, publiceqve ventilationi
fubjicereanimuselt. Pracif itagve omni verborum
baxurid; auxilioqve eterns denuo invocats non meo
freeus ingenio & viribus, fed DEO, quiresetiam peni-
sts defperatas donare & con 1 mmare {uz virrueis ma-

ghitadiae potelt /. §. 2. C. devel Jur. enucl, rem i plam
apgredior.  Sitigitar

Thef, 1.

lepmationem lemper adefinitione inchoari debe-
re, utintelligatur qvid (it'id, de qvodifpatatur, Tul-

Gius in ljb. 1, offic. teltis eft. Cujusqve enim relpotisfima

pars cltdefinitio, arg. L1./7:de0. 7, &rei propofitz fi-

nisfecund. Podin. lib, 1. de Repub), capa. Abhicitaqve &
nobis initium facere lubet.
' il I
Eltyeroaliarei, alianominis: De k
minisconlideratio fpe in disferendo maximas habeat
commoditates, & folemne etiamac familiare fic J Ctis,
{gvorumadtio noftra debetelseinftitutio, ) notitizx rei

pra-

iCy, CUM NO-
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pramittere ptincipia nominis , prius esfet agendum ;-
Qveniamautem hoclocoeaipfa neminem latere pot-
eft, plura de cddem verba facere operz pretium haud
erit. Qvilibetenim, necme monente, videt, defcen -
dere Procuratoris vocabulum 3 verbo Procuro, 1dq;
compolitum esle ex prapofitione {eparabili pro & ver-
bo curo,utprocurare nihilaliud fit, qvam pro alio ali-
qvid curare, aut aliend nomine aliqvid adminiftrare,
utiipfe etiam explicat Wefemb. in Comns. al -deprocur.

#.2. Dereali definitionein Thel. feq. videbimus.
' i1l
Procurator eft (authore Ulp. in /. 1 ff. de procur. )
qvialienanepotiamandatudomini adminiftrat. Ge-
nerisloco, recte monente Wefemb. d. foc. ».;. (ubintel-
hgendus et -Adminiftrator , Curator &c, Omifit

namqve iftud Ulp. in definitione , qvod JCiis elt
ufitatislimum : Hi ip{i enim non fimulatam (ed ve-
ram affectantes Philolophiam /., §-1. i de 7. €5 7.
I, §.5: [ de var. € extraord. copmit. & non verbis aut
arguriis, fedopere ipfo philofophari ftudentes, defini-
tiones{uasnonex Diale&icorum formis, anxijqg; con-
cipiendimodd, qviin {cholarum obrinet umbris, fed ex
Philologia principiis acfine, qva vitz (mul& do@rina-
rumelegantiam commendat, rei fcil. vim ac pondera
appendendo, non numerandb voges, aut infitendo
formulzDialeCticorum, proponunt, uti fatis eleganter
hacdere disleric Pomere{ch. in Noz. 24 Inft.1it.de 7. &5
Y. inexplic.defin. Juflitia. verb. ESL.  Differentiam ( pe-
cificam verba mandatn Dowmini perlpicué declarant.
Differteaimhocips6 Procurator 3 Defenfore,in {pecie
he diko( proutaccipiturin/ 9.§.6,€5°/34.§. 3. ff- de jure-
Jur acpasfim, & qui ut talis Procuratori opponitur ) ac
A 3 nego-




publiciauthoritate,vel teftatoris, vel leys vel magiftra-

tus, adminiftrant. Vid. Dn. Franzk, fufius hane ipfam de-

STILIONE X /zmmem in Comm, adtit 1. de Proturatar.
I 2

€5 defenfar. dnum.12. usg, ad 30 1V efemb). a’ &t .loc, €5 alios.

Lbinotandum adhucvenit, vocem adminiftrare b loc.
pradicari de pracuratore dupliciter : Lazé(cilicet, qvo.
{enfu hignificat officium Procuratoris fivé bonorum, (1=
vélits, /n b33 8 0./ b2, & firicle, ubi negotia tantim

extrajudicialiter gerere dicitur Procurator, eigve agere

opponitur,qvod de judicialibus pradicatur, / 30, pr. de. s
Procurator, Drn Hahn. in Net. ad Wefewb. bic. :
15K 1V,

Nuncad divifiones progrediendum erit : Procus.
ratorenim 1. ) ratione objectialius cft generalis, alius.
Specialis. Hiceft qvimandati fpeciale habet & cuiuna

resautunicusaliqvisattusfpecialiter comisfus eft£26,C.

b.t [0, §.1.439. S utt. ff.cod L25. §-1f-de minorib. - Sub-
dividiturhicrurfus, qvodalius (it quiad judicium, alius
qviad negotia extrajudicialia datur, bz, S0 6. 2. /33, pras;
ead. 13.§.2 [F.jud. folv.l.10.C. . deprocur. llle feu generas

liselt , qvi gcnerale habet mandatum de univerfisnes

gotiis gerendis, £60./f\b.tit.1.25.§. 3. de &dilit, ediét. b 25. S.

{.‘ZI?:(/C mzﬂarlﬁ.
| V.

Num verd diltin&io illa Procuratoris, qvod alius ,

Ot fimpliciter totorum bonorum vel negotiorum, alius
omnium rerum cum liberd, juri Civili (Jure Can.enim

eam esfe reccptam patet ¢ C. 4. de procurator. in 6.)
fit

-
e b &

negotiorum geftore, qui fine mandato agunt, & nego- -'
tiantur. Difterchic ratione etiam Procurator i Tuto-
re, Curatore, Adminiftratore Civitatis&e. qvi res mi-,
norum aut aliorum, non iploram mandato, fed vel.

--w -

e e ——



alienum qvidem negotium , at in commodum pro-

fitcognita, valde inter Dd. difc'eptﬁtun_ Affirmantes
adducunt 58 ff deprocur.l.9.§.4. ff-de 4. R.D.§.43 F.de
R. D. ubi exprefsé Procuratoris, cuilibera concesfaeft

“adininifiratio, mentio fit, Nosnegantium fubfcribi-

mus (ententiz ; cam hajus diftin&ionis nullum in Jure
Civili itfundamentum, nullautilitas 3 nam qvi (uti
praclaré (entit Dn. Habn. in Not. ad Wefemb, n.3.) inal-
legat. /58 b. .65 19. §.q. ff- de A.R. D. dicitur Procura-
tor cuilibera concesfaeltadminiliratio, is Synony mi-
cé & explication’s ergd dicitur procurator omnium re-
rum, in 87, fF defolut. ¢.1-§. 0. fF bty univerforum bo-
norum, in A27.§-fin..[fs de jurepur. omnium negotio-
rum, totorum bonorum, plenum mandatum habens,
& cui generaliter rerum fivé bonoram adminiftratio

commisfa eft, /.6.8.6. ff- mandat. 1./ 69.§.4.e0d. [.60.1.63.-ff+

b tit. (12, pr. [ de folur. ¢, Qub etiam facitl6o.§ 4./
smandat. ubi Lucius Titius Sejo, fratris fui filio ,folenni-

bus qvibusdam verbis liberam concedit poteftatem.
agendi,utipfiliceat vel vendere vel pacifci, vel emere,
fivé quodcunqve operari , ut domino omnium {uo-
ram,ipfiusfcil Titii, bonorum, & tamen hacipfalibe-
ra Sejo concesfa poteftas in eodem textu plenum mane
datum vocatur, verb, plene mandavir ; utitafatis ma-

. pifeftum fit;plenum mandatum & mandatd cum liberd

nihildifferre. © Qvid autem de diftin&ionis hujus uti-
litatedicam 2 - cdm ne qvidem intelligi posfit, qvomo-
do adminiftratio omnium negotiorum vel bonorum
fine libertate adminiftrationis confiftere posfit,

.\ Ratione finis Procurator alius eftin remalienam,
aliusinrem fuam. Procurdtorinrem fuameft , *qvi

prium




- prium, domini mandato gerit,/ 32.§: fn. l3p.L 42, §.2.
W-deprocur, - 1d qvod fecundim Dd.duobusfic modis :
I. ) cum debitor creditorem, ut id qvod exrgitur, cedat
1 commodum Procuratoris proprium4 4 Co b 2.4 1.§.
w.f. qvand. appelland. V. g. cui nomen infolutum da-
tum elty dicitur procuratorin rem fuam, ciim debitor
actionem, qvam habetindebitorem fuum , mandat
creditor (wo , 41 C. de ablipar. &5 aél. Sic qvinomen
emit , Procuratorfivinrem fuam., qvam emit, /2.
C.decontrar. jud. tur. [.8. €. de hered. vel ald. vend. |,
67.8¢2. ff. de condici, indeb. 1t emptor hereditatis, 234,
bea.§ 2. [f vde procar, Qvodidem obtines in legarario,
cwrnomenaliqvod legatum autper fideicommisiume.
datum eft, cum icil.heres ermandat adionem heredi-
tariam, 7. f. de procur.fi8.C. delegar. §.21. 7. e0d. Qvas
actiones, cum-osfibes cedentibus whareant, procuras
thr ex penfonacedends inftituere debet ,  unde etiamy
procutatordicitunlicetin proprivm commodumagat,
ligi Cude pracup.. . Sunttamen aliz quoqveipfi concesla
uities acliones,qvas proprio, nemine inftituere poteft;
Vidv vy StruswnSyntagm.. Tur. Civil, tir. de procuy. Toef,
26, 2.) Gugquis gum, &:qvod caufam habet, conftituit
precuratorcm 1 rem (uam , ut is.ipfe periculo fus ex-
peristury V. g, cum: fidejusfor reum habet procurato-
remyd. Lgz8iz.deprocun, - It.cum venditorabempto-
re indite proprietatisaut.evidtionis datur procurator in
vemy fam, 466.§ 2. /f. de eVicl, dlin exemplevid iinl.6; /L
de re judicat & hai$s3. & . fladeappell. - Subdividitur
Procurator inrem fuam alids etiam in voluntarium &
nacesfanium: Volunrarius efty guifpontanei velunta-
teo + Neceslariusy,qvinonnificogente,necesfitate if.
rom (nam.cantitun.. - Q&am.nmﬁtatﬁmqutimélgexf
- _ plicat




plicat Donell. Comment. lib, 18, cap.13s ubiin rem fodnis
exneceslitate procuratorem factum videri, dicit, qgui
necesfitate retfamiliariscogente , actiones fibi mandgs
tasaccipit, (iné qvibus acceptisaliasde fub qvid amitee<
ret,autin periculum reiamittenda caderet. Qualis eft
QVI' actionem cesfam habet contratutores, /2. C.de di> .
vid. tut. autcontra fidejusfores, Z 1 c.de fidegnfsor.
aut hereditariam altionem conracreditores hereditas
r10s,4. 341 de procur.
- VII.

Jamordinisratio poltulat ut de perfonis, qva pro=
curatores dare & conlittuere posfint, agamus; Funs
damentiautem loco hic ponenda eft regula { Omnes
posle, nifiqvi prohibentur, /. 43.§ir. f deprocar. - Pros
hibentur yero procuratorem conftituere 3 tyfiams; §
wlt, 7.de curator, furiolus & mente captus, ciitn nulla
1ftis (it voluntas, nec qvid agatur, intelligant, /¢, & 5.

Jde R 7.5.8. 7. deinutil, flipul. pupillus fine tutoris aus
Ctoritate, L, C' deprocur. naturi mutus & furdus, cu

animi (ul {fenf(a nullo modé,vel voce vel {cripturf expris:

mere poslint 5 alids, (i cafu qvisfortuité mucas aue firs

dusforet, & literas calleat, minime prohibetur,kgs, pvs

[f-deprocur. Servusetiam procuratorem ad litesy dies
Jure Civ, conltituere prohibecur, 423, 7 bis. licet enitiy

negotia peculiaria per alium gerere; & hoe ¢caltyprocis:

ratorem habere posfit, ageré tamen per eafideny fies-

quit d, 433. & Lis. pr flvexguibican/: magor. hifrfortd de:

(tatu {ud litiget , eumi hoecafu nondumiproferve ha-

beatur d./23: L1.pr.Code asfert, pollend. Jure Pontificio:

ctlam excommumicatus vel per fe' vel per procurateys

rem agere prohibetur cap. fim x de procur. capirz. ¥ e

OXCePlicap.\ eod.in 610.¢ap. 8, de [entens. excommunica,

' B Verum




74/t Rom. Leg. lib.x a8, num 7. qvem citat Magnif, Dn,

Prafles, Patronus, Preceptorac-Holpes meus zviter-
num devenerandus iz Comment. ad Inftit. Lancell. tit, de
procurat.§.13, qvod Pontifex hicratione falcem in mes-
femalienam mifenit, cuim excommunicaiio fit exclufio
‘acommunione fpirituali, adeoqve malé-ejus éffetus
‘ad judicia extendatur, cum injudiciis etiam illi audiri
‘debeant, qviplané funt extra Ecclefiam nati & educati.

Necenim excommunicatio quenqvam piivat dominio

-aut Jure naturali Gentium aut Civili, fed facit' tantiim

excommunicatum 4 beneficiis Eccleliz propriis. '#id.
MagnifDp; Prefesd. loc,  Filinsfam. qvoqve prociirato-

‘remconftituere neqvit, nifi ejusmodi fitadio gva 1pfe
‘experiri poterit, {i{c.peculium caftrénfe(in qvo pro pa-
tref. habetur/iz, S ad Sce, Maced,’) habeat aut injuriam’
pasfusfuerit; rfimenim & adagendum'& defenden-

dumipliprocuratoren dare licet, 7 4. faeprocur. Et.

fi quifintalii, de quibus Dd. pasfim, qvas omnes hic re-
cenfere, cum inftituti noftriratio brevitatem exigat,
opera pretium non erit, Numantem fubRitutusalium

Afubltituere posfit procuratorem nondum fatisinter Dd.

convenit 5 ‘qvidam enimdiftinguunt, an litem hic con-
teltatus fueritynecne 5 finon, nec fubfiruereillum

‘posieautumant, ‘qvoniam lite non conteltati litis et
‘1am dominusfatusnonfit. Ego autem posfe illum fub-
ftituere nullus dubito, non obftantibus disféntientium

‘rationibus : qvod fcil: litisdominus fa&us non fit yde-

i

indé¢, qvod fihuiciterum alium fubftituere liceret, pro-

- gresfusfieretininfinitun, & inde faciléprotrahérentur

fites.  Ad primam -entm - refpondeo objectionem:

:J.ng-

Verum nan immerico invehitur in Papam Mzltert. de

e e ———— ————— ""__ﬂﬂ“—_——_“,-“




Qvamvis litis contefatione litis dominus fa&us non fie,
perconftitutionem tamen procuratorisin fubftitueum.
dominium ttlud te. nlit, qvod procurator litis contefta-
tioneacquifierar; undeedamineum fertur fententia:

qvod fierinonposlet nili esfetdominus litis, #74. Myn-
fing. cent 1, 0bf. 43. ubiin caufa qvadamita decifum fuis=
(e dicitobla, C.de fentent €5 interlocus, Confer.Gothofred.

add,/ lit. B. & C, Alteram qvodattinet rationem no-

bis oppolitam, necillamagniponderiseft, cam fcilicet

fubftitutio & Procuratoris mutatio non nifijufti ex caue

saadmittatur, 1deo nec procesfus ifte ininfinitum facis

1¢ metuendus erit. | |

ftituere posfunt, etiam de iis qua dari qveant difpie.
ciendum eric : Quod ex eadem, cujusfuprd mentio-
nem fecimus, regula, omnesfcil. posfe, nifi qva prohi-
beantur, dijudicatur. ~ Prohibentur itagve omnes illi
qvilegitimam {tandi in judicio perfonam non habent,
utServus/iy. ff deprocur.l13. W frquss caut injud. fiftends
Jact [3.ff. ne quis eum, qiin jus Yocar.l.6. C.dejud, qvo=
niam procuratorem esle civile officium habetnr 4 3./
deR.7. Serviautem Juris Civ. communionem nomn.
habent, l20. §.7.ff. gvi teflam, fac, nonpoff, Foemina /;
$44 [+ deprocur.lif. Coeod.d. L2 fFf.de R, 7. de qva ele-
gantem videasrationem 7z 4 21, C, deprocur. Exceptio;

tamen efbin /i 41, /7, eod: ubi faeminis cansd cognitd in-
terdum pro parentibusagere permitticur, Ndm aue
tem ad liberosfit extendendalexalleg. valdé dubiratur
0b1,18. C.eod. Sed itaputocum. dnten, Fabr.add. [, 41,13
videhicet ea concurrant, qvan L. edd. mnprocuratione:

vl

i Cognitis nunc perfonis qva procuratores con-
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pro parentibus, prefertim cim non nunqvam ejusmo-
di calus fuboriri posfint, qvi{ubitam expeditionem re-
qvirant , 1ta ut tutoris conftitutio expectari neqveat,
Hzclicet Jure Civili ita {ele habeant , aliter tamen.,
in Jure Saxon, eft conftitutum , ubi mulier neqve.
pro fe neqve pro aliis in judicio comparere portelt aut
‘agere, fed [olet eiad exemplum pupilli tutor feu Cura-
tosin litem, Ein Kriegifcher LBormundajudice caulz
feu litis, coram qvolis vertitur, dari & conftitui, 2anda
vecht kb ziegq.65 46. Quam [ententiam poftmodum
etiam confirmavit. lluftrils, EleGtor Auguftus gloriof;
mem,in Novell. futs p.2, Cy 5o ubtverba : Dag die GHee
vichtghalter eined jeden Oetd / ungeachter /0b fols
ches gleich von feiner Pavt gefuchet wiirde einer
jedert. unbevormindeten Weibesperfon zu ibrer
Kiag und Antwort Ambesbalben einen Kriegifchen
Movmunpen gebenund juovdnen follen, 444, Nov.
Qrd, Procefs. lluftrifs. Eleclor. Foh. Georg. L beatiff, mem,
tie 8 wie die Weibeeperfonen vor Sevicht handeln
follen/ verbis « itben ynd Fungrauenfollen obe
ne Unferfdheid ded Altevs / fie halten gleich Kidgerin
- oder Betlagtenftat / nichtd fine ibre Perfon / fon-

dern allegduvch ibre VWormunden handeln/ da fie

aber mit Vovmunden nidyt verfehensrc. Quod ta-

mén cesfatin caufacriminali, tuncenim ipfamiet coms-
parere tenerur,nec Curator ejus admittitur, Carpz. Ju=

mpr. Fart’ﬁfp-l. . fff’f;j.ff}’rﬂx- crim.p.;. qbfﬂ. 10§. 92.
6. . Prohibetur etiam Procuratoresfe Miles, /. £.§.2. /

5@ fF depracur. l.5.C. de condict. ob canf dat. neli alieno
nomine judiciatradtare , & e curd occupari liceret,
armorurn curam omitteret, & a fignis fuis ac'-munere.
difccderet Domell. lib. 18- €omment. cap. .  Unde etiam
omnis,




omnis procuratioin milite patatur esfe contra utilita-
tem publicam & dilciplinam militarem, /7.C. de pro-
cur.b31,C, de locat. & conducl, € ¢, Exceptotamen ¢d,
qviinrem fuam procurator datuseft, vel qvi commu-
nem caufam {utnumeri perleqvitur, aut fulcipit, /. 8, §.
l miljtf-ﬁff; dt’pramr. /-ﬁi C_l C’ad- Qy&ri_tur ANLeEm blf, an
etiam miles pariter acmulier de Ture Civiliin caufa pa-
rentum €5 liberarum admitti posfit ¢ Affirmant id Do-
- nell,loc. alleg. € Umm.in ProcefS, Difp.3. theg.n.20. qvia
| eadem in milite it neceslitas & pietas qva in muliere
| arg. .41 ff. deprocur. Sedcontraria verior mihi vide-
tur ob 4,7 C, eod. € §.fin. T. de excepe. & quia di-
{ciplina caltrorum charitate pareritum Romanis fuit
antiquior, L. §.7.ff de cape. & postlym,reverf, d.%.%,C,
deprocur. milesqe patriz magis qvam parcntibus fit
obftritus, De minore2s. annis, niim Is procurator cs-
{e pos(it minime inter Dd, conv:nit ; & qvamvis Ne-
gativa expresfe probetur tx. Juris Canon. incap. qui
generatiter §. § ult. de procur, in 6. & defendant eam
Zanger.de except,p.2. ¢.§. Anton. Faber. injur.papalitst.
6.princ, 7 illat. 14. Philipp. Matthai. 4d/42. §.1.ff: deR. 7,
Carpz.inprocefSitit.s.art ,v.n318 fegq.ac alit:M thi tamen
affirmativa magisarridetcum Daxel, 4. loc, Treutlwol.l,
Difpybs.Perex.Cod.de procurm.g. Franzk.exerc.2. modo
-ip(efitmajor1y,annis,g.. 7.cus &5 qvib.ex cauf manumirt,
nilie .13 [fae manumif(vind.(2.8z.ff-depoflyl.S.ut. 7.d.¢.
cui €5 gvib. ex canf-ubi hzcztas17. annorum moderata
vifa eltad procedendum in publicum, & licet hi txx. de
advocato loqvantur, non incongrué tamenad procu-
ratorem extend1 &accommodari posfunt, gum hoc ca-
‘ (i qt_illa commoda diﬁ’crcptiz ratio inter hos reddi
\
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Dn.Prafes loco alleg: ad §, 2, ubi hanc (ententiam fuam‘
qvoq; facir,  Brocuratorisvero vices fuftinere iterum

prohlbu:ur mutus &furdusl,43ff depramr. [temcri-.
minis alicujus reus 46, C. eod. ciim ipfe innoceutiam
fnam prius purgare necesfe habeat. Qvod tamen de

grimine capltall intelligendum erit, 2.2, ¢, 6. ﬁ de poflul.

Necnon furioflusZ 2.§.1, f bic. Is quiperpetnd laborat

morbd 4, sq. pr-eod. L.y, ff- de poftul.  Qvod per bonam
confequentiam etiam obrinet in f{enibus decrepitis &
xtate confeis. Vid. Harprechs.in Comm. ad Inflit. tit.
de hisper gvos ager. paﬁ§ rya7e.  Deinfami an is ad-
mittaturhocloco.ctiam quaritur, ¢ Etcommunis Dd.
opinio eft, de fure Civil. repellicum -non posfe, ob tx.

in§.ult. 7.de excepts. Verum diltinguendum viderur
inter notroricinfamem & eum, de cujus infamia adhiigc

dubitatur : Hunc ab officio procuratoris minimé ar-
¢cendum esle manifeltumeltexa §. #4. ne fcil., dim de
hoc altercatur, iplius negotii difceptatio proteletur 3

Penitius itaqve infpectoalleg, textu notorié infamem. .
non admittifacilé patet. Cum quvd bene etiam con-
venit Jus Pontific, omnesindiftindte infames repellens

19 Can.1, &5 2.Can(3. .7, €A% 3. Caufs. 4.3, Idem qvoqve
moribus noftris in judiciis bene conftitutis, veluti i
Confiftorio Principis & fupremo Camera Imperialis
judicid, obfervari te(tantur Pesr. Heig. add. §. ult. 7.des
except. €5 Gail.1.0bf g3 num.7. & 8. De qvo textus eft
in Ordingt. Camer. p.a. tit 1§, @dﬁbw Advocafent uno
Procuratores/ che tid bevor fie sugelaffen oder anges.

wommen/ Dllle) Sammney- m(fbfﬂ no Asfcsf;l en
wrer

qveat. Facitqvodin/z; ff.de minor. minorem alienw.
litis procuratoremesle, diferte dicatur, Vid, < Mag mﬁ Sy




ihrer Rebre/Gefchictliafeit/ Nedliafeit/ rechternas
thrlicherebrlicher Gebuhre/ Wefend und Halfens
PHalben/rc. wobl examiniretfverden follen. Necre- y
‘cedit ab hoc Jus noftrum Saxon. ubi infamis in nullis 11
‘penitis caulis procuratorid officio fungi:potelt per LT
‘2ext.€5 Gloficordin. in Qandrecht lib.z arta6 eircafinibi: T
QBer aber beflagetfoitd # mag feinen Klager wobl 1 Ml
dbfeifen /alé obeinvedbtlofer geachteter Hiann eie s
nien beflagte/dem darffer nicht antfvorfen. Ecdein-
de, ver[,Denndag Necdhf. ubihac : Dafdie Rechtlos
fenfeder inpemlichen noclyin biirgerlichen Sachen
porfprechen follen/darumb/ daf fiemit Ehren vov
Gevicht nicht ftehen fdnnen, Schulz. in Synop/ Inft. In-
per. it de exceptilit,C. Crteruma procuratoris offi-
‘cio repelluntur Potentiores; 2oz, tit, C. ne lic. potent. pa-
trocin. litig. praff. cim impottunis jplorum interces-
Tionibus feu patrociniis {@p¢ adverfarius tenuior vél
opprimatur, vel faltem metus & terror ei injiciatur,
-qvo minuscaufam {uam liberé agere & perfeqvi posfit.
‘Hinc Claudius Imperator conftituit, ut qvi fibi poten-
rigrum patrocinium advocas(ent jactura caulz aut de-
‘biti afficerentur, uxz. l.1.d, t.qvod etzam-Impp. Arca-
dius, Honorius & Theodofius 7 /. 2. eod. poltea confir-
marunt.  Sed & ipfe potens in patrocinium litis cau-
faalium fufcipiensarbitrarié punitur , di /v, C.nelic. po-
‘tent.ibig, Dd. Potentioresautem h:loc. vocantur,non
folim.qvi publico officio, qvo metum atqve terrorem
alicui incutere posfunt, funguntur:; verum etiam qvi
“opibus & divitiis, vel deniqve qvavis excellentii va-
‘lent, qui parsadverfa pragravari potelt. Wefemb, ad d,
- 2it. C.welie.porent, - Hilce potentioribys non immeri-
(g0 an-



¢d ancumerantur Refpubl. & Filcus, unde etiam nullo
privato contra privatum procurationem praftare,
T 1B qveunt, Rubr. ne fife.vel Respubl. prucurar. €5 ¢. iImo nec

18 {ub prarextu debitly 42 £5°3. ¢od. Donell, 1ib,18. cap. 1.
' Tandem procuratores esfe prohibentur redemptores
alienarum hitium,(eu qvi procurationem canfx ed fusci-
piunt conditione, ut fibi exlitis eventa vel victoria cer-
ea pars praftecur.  Cim hoc paétum, (qvod vulgo pa-
&um de qvotdlitisvocatur ) it contra bonos mores, 4.7,
fomandat. L.15.C,de procur, L 53. [ de pact. L.5. C, ae po-
ftul, €5°c. quod djure femperimprobatur,/27. §.4. /. de.s
patl. lo.c. cod. Undé etiam ejustmodi procuratof aut
advocatus; quide qvorilitiscam cliente fud pactus elt
non tantim fumptus aut expenfaslitisnulla unqvam.
JAione repetere potelt, d. L.6.§. ult. [ mandat, & /.20,
. vod. fed & ipfeab hic profesfionie [Ld penitis arce- '
tur, ex Conftit. Conftantini Imper, s# 4. /.g.c. depoflul.
£5" Can.2ycanf3' q.7s

P

Hodié¢in Judiciis noftris non omnes indiftin&e,
qviprocurae cupiunt, autjure non prohibentur, ad-
mitcantur, fed quipublicum teftimoniutn eruditionis
fuz & profettusin ftudio furis exhibuerint, velaliterde
eb fidem fecerint, Ordin. Torgenf,de Annol583. ¢it. YOI
Advocatenund Procuratoret. Nov, Ord, ProcefS. tit. eod.
8, befonders abey. ubi haberar + IWir fvollen Krafft
picfee begehrethaben/ bag unfere Dearbte uid ane
pere Gerichtd Herven oldye ungvalificiree Perfos
e wnd dieibrer Eradiden und Gefchictligteit bale
ben fein Sengniif vorzulegen/zun Advocituren (ind
Procuratavent iny ihremanbefoblmen und verliehenets
-~ Berid)-




SGevichtennicht admicven umd sulafien {olies Ad-
de Erled. dev Landes:Gravam. de anne 1661 tit. PP

zqveactn

luﬁititﬂ;@. Rubr. Y011 Advocaten Und Precuratol’tss

In Camerad quoqvelmper. nemo mnnumerum Procun,
ratorum recipieur nifi Dod&or vel Licentiatus, Gail. 1.

abf. 434 BUM. T+ Sed & in Curiis naftris provincialibug,
Cameri certus ¢ft conftittuusProgurasorum
numerus, guibusnegotiain judicio trattanda alitigane

bus demandari debent, nec admittuntur alil eXtrane,
qvia Protonetario , cul hocincumbit , innumerum

mandatariortim recepti haud {unt, id qvod oblcryan-

tiam comprobasfe teftatur €arpz. Proceff. tit.so 478 2o

nym.37, Quanqam in fupremd Appellationum judie.
cis, aliisqve etiamnum , qvicunqve procurare volung,
mado fintidonet, admictantur, Carpz. 4. loc.
. | Xa

_ Explicanda nunc venit materia, feu ad qvasresgos
rendas procuratores conftitui posfint vel non, - Cone,
ftitui autem in judicio potelt procuratorvel ad. omnes
caufas, velad unicam tantum , totam tamen, HOn ali~
qvam ejus partem /38 ff. de procur. &.5. 9. fiv. [f-gudigs.

folv. Ratio eft,quiaalioqvifiunalisa duobusau pluris

bus procuratoribus ufciperetur, aGorunam canfamin
plures divideremnecesfe haberet, & ficin olures.ctam,
adverfarios,non {ing magno fLo.detrimento &ancomsy
modo diftraheretur , contra difpofitionem /2. ff.de
exerc,ald. L5, Sopen. ff-judicas. folv. Harprecbe. @, Joc.g,
28, Add. Vuiter. libaz. Jursspr Rom.c30.929. Idem qua-
q.VC inLCamcra lmpel‘- _,Obrc*‘_vé-[l)l' 3 :P*rOl{Lt Vldc e _-C:ﬁ ox
Ord. Camer p3- #8125 & o pielbenn. @b hachabens

tur ; ;69mlmnn:,bis.@awdgt betrifits {0 -,.b%b,g_v
/ ~ ﬂl}!




M arthey Procuratores fiirbringen / follen diefelben
nitht ad unum acum, fondern juder gangen Sadye
qeftellet feyn/und anderer geftalt fur gnugfam nide

angenonimen erden, Vid. Gail.. oéf, 5.2 1. @‘od
tamen in executivisnon timanxié obfervari, fedibiet-

jam ad unum articulum nen nunqvam contiicutioneny
Procuratoris admicci tradit My»finger. cent.s.06/. §4.ubi

in caush VBamberg conera WHirsburg ¢jusmodi con-
fticutionem ad exceptionem tantim proponendanis

admisam fuisle teftatur.  Qvod diximus ad omnes

caufasprocuratores dari posfe intelligendum de civili-

busacpecuniariis , qva fcil. permittentelege abutra-
qve parte per procuratores exerceri posfunt, 4.2.C. de

procur,etiam fine judicis conceslione , nili forté litis

gvalitasrequirat utob caufamjuftam ac vehementio-
nem litigatores prafentes esle ac perlerelpondere de-
beant, tinc enim a magno judice cogi posfunt adésfe
& refpondere, /i 26, Coeod.  Jultam verd caulam inter-
pretatur Donell. Comm, li>a8, c.10. fi autde jurejurando
litigatorisapud judicem praftandd agatur, aut defacio
obfcuriore, cujus veritas facilé erii nonposlit, nily ex
Reiipfiusvaltu & fermone.  Magnum autem judicem
intelligiceum qvijus multz dicendz haber, ut (cilicety
vocatusvenire recufet multari posfet, & multd indicta

cogi. Veriim hoctantum modo competitel, cul pu-

blicé judiciumeft, non alii nifi fpecialiter ei conceda-
etir; / 2.5.fin. [ dejudic.  Ergonéinpopularibus qvog;
a&ionibus qva {unt Civiles procurator admittitur? Mi-
fiimé ; hoc enim {atis confatex Lg2.p7ff de procur. & 1,

.C.depopul. act. nifi forté a&or (de Reo namdve nul-

?um eft dubium, qviindiftin&é procuratori, potins di-
| - xerim
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xerimdefenfori, defenfionem fuam reté committie

d.ls-C,dnpropul.act.) pra reliqvis privatum comnio-
dum illa a&tione confeqvi posﬁtd. l. 42, pr. de procur
tuné enim non tam in populari qvam privata caufa ut
dominusipfum confltituere videtur. Pzd. Umra. difp. ad
proceffi3.th.s.n.26. ubletiam qvid de caufis famofis fta-

cuendum, num inillis qvoqve procurator intervenire

qveat, querit, & re@eid afirmat modo fint civiles ¢4/
6. §.1.17 de his gvinot. infam. L. Yer[.plané ff. anper alinns
cauf appel. Cimiliter fefe res habetcuminterditode
lieberis exhibendisducendisve, qvam actionem régu-
lariter paterip(e,non vero perprocuratorcm inftituere
debet,nifi causa cognitd,id eft,(i &nominatim hoc pro-
curatori mandatum fit, & pater valetudineautalia julta

caufaimpediatur Zgopr. ff.de procur. Ratio,cur pater,
nifi jufta aliqva caufa impediatur, per procuratorens

agere non posfit, hac elt, qvod, cum ad minuendum li-

beri hominis & Civis Romani {tatum pertineat, eum
proimp

duceretyr, (tatuere potuerit, quod {olus pater, qvi fi

lium in poteltate habet, facere potelt, Donell,d, loc.
X1, _

Hec de Civilibusa&ionibus,nunc brevibus etiam
. criminalibus obtineat videbimus.  In Jure Ci-
vili regulam confignatam habemus iz / pen, §. 1. ff- de

quid
publ.jud, Adcrimen judicii publici perfeqvendum frufira

intervenit procuratorsmultog, mags addefendendum\ln«
dé concluditur in criminalibus judiciis, medo ejusmo-

i (int, ex qvibus peena relegationisfeqvifolet, /1. ff. 4%
C1 per

erio petiad exhibitionem & dudtionem 5 non
temere hujus rei petitio cuiqvam permittenda fuerit,
nifi ei qvi poteftate hominem ducere , & in eum qvi

i R
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por aliwms canf, appell, redd. necpro adtorenec pro reo
procaratorens admirti debere,  Quangvam enim in
d./ 1. reperiatur pa rticulayusg, non exclufivé tamen {ed
inclufivé fecandum Dd. communiter ea eft accipienda
arg.lfmr. [ de Senators i, Lverf.licita. de extraord, co-
gwits Ratio,cur pro aCtorenonintervenireqveat pro-
curator, elt, tumqvia in caufis criminalibusaccufator
deprivato danmb nonlaborat,autpropriumagic nego-
tium, fed publicam utilitem-exeqvitur, utcoerceantur
deli®a ; tum quiaad peenam talionis inlcriberes
piecesle habety/i7. ff de accufar.d.ult. C. eod. Can,3.canf.
2 gvafl. §oey. x.deprocur. ut (cil. fiin accufatione defe-
ceritad fapplicium vocetur, /. ult. C de accufat. & in-
forippuly.pr.ffeod,  Facilé autem poenam iftam con-
texprieret aceulatory {i ei ableati crimen perfeqvi per
procuratorem liceret,Donell, d.loc.n,50. Etlicfentens
tia fierceeluforia,qviscondemnato procuratore, cons
ffa cumut innocentem executio fieri non posfet, cri-
finaqve maneren timpunita, cum tamen Reipubl.ins
terfie, utmaleficrapumantur,lig. C. depeen,ls1.§, 2. ff;
wdL Agw#: Exceptio tamen elt{i criminis objecti poena
miinior it relegationey uti {upra jam dictum; curn iniltis
infcriprionisvinculum neceslfarivaynon fis arg. 1.6. [} dé
Acmﬁt. &5 d./.1.ff.an per A/iummuf app, Deindéilluftri-
bus perfonisfpeciatiter concesfum eft,; utattionem in-
jarigramicriminaliterintentare perprocuratorem poss
fintl w42, C.deinjur. Tandemetiamis excipiturcalus,
qrando Univerfitavaliqva actionem nfticuic criminas
temyvig, excrimine peculatus facnlegi e, tine enime
quispvoprermultituding finguli difficulter congregary
&judiciointer esfeposfunt,per proguratorem {ou po-
LIS
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tins Syndicum), agercdebent, Menoch. gvéft.arb.g.7%-
n14. Ethaltenusde actore feuaccufatore. Curetiam
pro reo, & qvidemm ultd minus, procurator non ad-
mittatur,triplex dari poteftratio;1.) enim hoclocoitée
rum {pectanda venic {upraallegata, qvod contra procu=-
Latorem utinnocentem executio fieri non posht. 2.)
Quia fi ipli reo per procuratorem e defendere li-
ceret , mungvam ite in judicid compareret {ed fa-
cilé fe fubduceret & qvasvis latebras qvareret, ut peee
nam delicto condignam evitaret, 3+ ) Qvoniam rel
prafentiaomnino reqviritur 2d veritatem eruendam,
cuim ex valtus pa]lorc,-con&crnatione, tremore, ac in
feonﬁant‘i&fermonisimu"lta*cr'imin‘is admisfi indicia de«
fumiposlint L10.§.pen. de guaft. Sed & hic qvidam exe
cipiuntur cafus, i qvibus procurator feu defenfor, utl
{oecialiter nominatur, admittitur 3 1 {cil, pecuniarias
qvadam fueritposna ex judicio publico civiliter inftr

tuto : ( de omnibus enim criminibus autciviliteraut
¢riminaliteragi potelt,4un, C. gvand, civil. alt, prajud.
Erim.cap,16.x.de accufard.q42,8.1-ff de procur. ) quod
fanifeltd patet ex/ep. alleg I, 1.§. plane 1+ anper alisims

¢anf. app. Namomnis pecuniariapoena gvavis corpo=
salilevior e@X nro.infin - de pan. & 1n ejusm odijudiciis,

Yicet reus (Ui copiam non faciat , res tamen judicatas
(yam fortiturexitum, xq; ac (i in causi civili procura=
sor fuccubuisier: clim poena millam pecuniariam reus
non -]ua‘*t-c*orpme.(uo{:'cd inbonis, ex qvibus pecunia {13
m¥ pos(it, ub icunqrvc_fﬁt *dotm' nus Dowell. d, lib-20.cap. 104

mfin. Deéinde exeipiturenamca (usalleganda & excu-
(it da ablentias; Inq VO procuratores €x om nmbuscaufis
etidth publicerum judicrorum fntervenire posfunt, 4
pemSult ffide publ.jua. [3,G.de avcu L7 1 [fde prowur. EX
| C 3 hisce




codetenfionem nonplenam, ut (cilicet ablolvi poslit
Reus, fed faltem ut fententiadifferatur : feu defen
bonemablentia tantim, non verod caule iplius prine
principalis, Qvodtamenlitnitant Dd, in perfoni pa-
tris, qvifcil. non folim ad abfentiam fili exculandam,
verum etiam innocentiam ipfius oftendendam incer-
venire poslit. Vid, Carpz. prax.crim. p,;. q.105. n.§1 &5
Schulz. Synop[ Inf?, tit.de iis perguasager, poff. lit.B., Coa-
terum de quaftione hic iatricatisfima ac {ubtilisima
Vid.Dd. qvi mulaim (emper de explicanda illa labora-

rung, inter qvos haud ultimd loco ponendus erit Me-

noci. dearbitrar. jud. gvaft, &5 cauf.gvafl. 8. ubiperay,
columnasde eadem dis(eric. Add. Carpz Prax.crimp,;,
#1085, 010, us g, ad fin. Excell. Dun. D. Martini, Patronus ac
Preceptor meus atatem devenerand, in Colicg- Crim, I ifps
10.1. 31L& feqq. ' '

XTI

Noftris autem moribus poftqvam lex talionis &
[olennis inlcriptio in defuetudineemn abiit, penitusqve
fublata eft, ne {cil, metu propriz (alutis ab accufatione
quis deliftat, & fic crimina impunita remaneant, qvod
tamen utilitati Reipul,uti fupra oftenfum,perniciofum
elt,nonampliisad eam tenetur accufator, uti Jure Ci-
vili, & ideo cesfante ratione prohibitionis recte per
procuratoremagit, lautem inaccufatione defeceritad
fumptustancum litis refundendos, & multam pecunia-
rlam proinjuria reoillatd preftandam tenetur ex Conf?.
Crim, Carol, art, 1. ubj etiam conflituitur, accufatorem
velejus procuratorem cuftodia tradi debere , donec
idoneam cautionem i, e.qva fithidejusforibus, praftet.
Ferois. ©Qbald der Angetiagte su Gefdngns ﬁoa"'
qgenom-

hifce txx, fatis (atisq; apparetintelligendam esfe hoc lo-




genommen 1ft/ foll der Anfldger oder Rin Gefvalt:
habev mif feinem Leib vevivabrot fverden/ bif er mit
Birgen Caution, Beftand und Sidyerung gethan
bat/ &mox : Dafider Anfliger 0o er die peinliche
Aechiertigung nicht ausfiihren oder dein Redhten
verfolgentonrde/algdenn den Koften fo draufFaans
genift /. audy der Beflagten umb fein jugefigte
Sdymad) und Schaden Abtrag thun olle. Hodie

tamen in foro noftro Saxon. hac Conftitutio , qvoad
perfonam accufatoris aut procuratoris cuftodiz tra-
dendam,nonoblervatur,(ed cautiopecuniaria de fum-
ptibus litis & injurixillatx (atisfactione perinde ac in.,
c¢'vilibus canlisimponitur Wefemb. nx. tit.de accufar. ».
1z.niliqvisbonaposfideatimmobilia, tuncenimab el
liber eft, Carpz.sn Jurispr, Fof.p.1, C.5.def. 23, €5 prax,
crint p.yqaob.n 46.47.48. Sed & [iacculator neq; bona
immobilia habeat, ned;idonee cavere aut fidejusfores
Invenireqvear, cautiojuratoria, da Kldget fchivehret/
dafier glaube/dager nady angetoendeten moglichen
Sleif die Caution mitBiirgen und Pfanden nicht
beftellen mogeny lufficit, Carpz. ilocis allegat. Hac de
actore feuaccufatore. Ex parte autem rei ne noftris
qvidem moribusincrimine publico admittitur procu-
rator,{ed tantim ad ablentiam ejusdefendendam, vel
exceptiones declinatorias vel dilatoriasante litem con-
teltatamopponendum ; niliipfeinjudicio prafens fit
reus, tunccnimadvocatusipfi eft adjungendus, non.
qvidem ad refpondendum accufationi velinqvifition,
autinterrogationibusajudice fuper deli®s fa@tis, ctiim
hzcomniareusipie facereac peragere necesfe habeat,

{ed tantim ut ipfum inftruat reum ac confili6 juvet.

Qvod




fatum per procuratorem comparere postepatet ex Ord,
Cam.p.rtitzs. Db Fhirften/Pralacen/Srafen Srep.
bevven / Riteerichafft oder Seandeduvch ihre An,
fald oter Reovner /oiefiemit thnenbradt oder fchia
efenn/oder andeve, Doeh ehrliche und tiichrige Perjo,
nen in by felbft Sachenwoiten reven oder handelny
dasg follen fie juthun madht baben ¢, fmo inills,
Confiftorid non aliter quam per Procuratores caufas
agitari posfe tradit Gail, de pac-publ. lib.a, c.10, Exceptad
tamen abfolutione bannd Imper. qvaa {old bannitd
prafenteinjudicid poftulari debet, nifi fore¢ de adver.
fa valetudine, autaliisjuftisfimisimpedimentis, qvibug

Jimpeditus comparere non potuerit, vel inftruments

publics velatteftatione:magiftratus illius loci ficem ju-
dicifaciat, tunc enim procurator admittitur, gvod 1te-
rim obfervavit modolaudatus Gaili &udib. 1. ¢.10.2, 9,68
fib.2,c08.m,25. depac.publ.
' X111 .

Formam ipfiusconftitutionis feu gvomodé pro=
euratorconflituatur, qvod actinet , perficiturea cons
fenfn & mandatd, vel exprefsé, veltacitd 1 Exprefso,
Laff de proenr.velutiper conventionem interdominum
& procurateremfuturum, £ ¢.pr.ff-de mandat.vel per
nunciumautliteras, 4 Lo ff.b.2 [.2.ff . depall &5 d. L. f-
mandae, “Tacivo, qvandoquis prafens & (cienscaufam
fuam absaliqvd agi,non contradicit, fed id fieri patitur,
L6852, 0F mandar. |Patientiaenim)pro confenfu habe-
varylag, g, f. mandat A6.C.eod d, baff-de R, F 5. S10,

f detois guieffiud. Sicracitd-conflitutus procurator exis

ﬂ;im%-r

Qué de plendagit Carpz.inprax.crim.p 3.q-1os. #.46, &
feqq. InCamera tamep lmper. caufis fradte pacisaccu-
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(timatur, qviliteras, in qvibusipfidominus procuratio-
pis munus defert, accipit, nec contradicit, 445. ff. £, 1€5
Clement, 1. eods ubi expresfe conftitcutum eft, ut etiam.
invitus hoc cafit ad caufam agendamcogidebeat. Sem -
perenim ejusmodiliteras ad e datas fine proteftatione
recipiens prz{umiturapprobare caomnia, qva in iis
(unt comprehen(a, /6, ffide Sct. Maced, Secus tamen.,
eft, iqvis rudis literarum mandau literas acciplat, &
peraliqvod temporis {patium {ecum reuneat, 1s enim
mandatum (ufcepisfe non prafumitur ,- cum-ignorans
vel errans non confentiat, £ i5.f/.de jurisd. ¥id.Harp-
vecht, Comm.ad Inft. tit. deits, per quos ager.pofs.§. 1. u,
199. €5 feq. Pratered eumqvoq; dominus tacité procu-
ratorem conftituere cenfetur,qvando inftrumentacau-
(x principalis, h. e. qibus caufa inftrui ac probari pot-
eft, alicui tradit, Wefemb. inmm. lit.de procur,n.g.
A X1V,
~ Conftituitur autem procuratorvel exdie, velin
diem, vel ad diem & certum tempus, velfine tempo-
ris prefinitione, vel puré vel fub conditione, 43,47 4.2
item vel fpecialiter adcertam tantum caufam, vel gene-
raliterad omnia negotia, L.6o. € /,63.ff eed. utifuprajam
diQum inth. 4. Vid, Wefenb, d.n. 6. Porro Procurator
conftituitur vel in judici6, velextrajudicium. Injudi-
cid a parteactoris, ti dominus mandatum actisinflinuet,
(euliteras mandati offerat judici, aut mittat, &adacta
redigi curet, aut i ipfe coram judice procuratorem eli«
gat, ejusq; perfonam confirmet, & f¢ ratum habiturum
quicqvid ille gesferit autegerit ; promittat & caveat, §,
3* 7.de.fatisd.l.b5.[F ae procur. Wefembdloc, Et hiccone
ftitcuendi modus omnium tutisiimus eft, cim.adtajudi-
| D cii
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bandireleveat,Harprecht,d.loc.n.217.Qvid autem, num-
né claufulaillade ratihabitionein mandato 1ta neces-
aria eft, ut i omittatur, inftrumentum procuratorium
Iritietur? Non fatis hic de reinter Dd.convenity qui-
dam enim putant non vitiari qvidem in{ftrumentum,
per ejus omisfionem,{ed tantum yeilem esfe ejus adje-
Qionem, & hunc habere effe@Gum, ut mandato cum li-
bera aqvipolleat, Hilliger.ad Donell. lib.18.¢c. 12,012, E E\
Verim contraria fententia hodié in praxi eltrecepta,
& claufula rati hisce feré verbis: fuag genenncfer mein
Gevolimdchtiser bey diefer gansen Sade in mei:
netm Nadmen vervichten und bandelnwird/ willid
porqenchimb und als mein cigen achten / atch thiw
undfeine Subftitucos jederzeit voriveten undfchavlod
halten - expresfé mandato procuratorio infert debet.
Carpz.in Procesf.titib.art a.n77. & feq. ¥ efermb, d,loc.n,
7 vers, dludetiam [ciendim.
' ' XV.

Procurator itad; tali intrudtus mandato cautros
nem de rato praftarenecesfe non habet: qvando enim
de mandatd certé conftat fatisdatio ifta necesfaria non
ety Lric bt Lunic. de fatisdandd.z, ffirat rembaber. quos
ties verd de ¢d adhuc dubitatur, fi forté mandatum
proferat ex parte aliqvd mutilum autinfufficiens, absqs
cautione deraty nonadmittitur ,d. A1 Cob.t & 130.§.1.

fF.¢0d.  Siquisautem nullumomnind exhibere potelt

mandatum, tuncnec offerens cautionem de ratd,invi-

td adverfarid , admittitur,nifi pro conjunéta perfona, 4 |

35.0. 40.§ wlt [Fh.t.l12,c.e0d. quandd fcil. parentes pro It-

beris& contra, fratres pro fratribus aut foreribus, affi-
: | | nes

ciiinter partes notorium faciant, acidedab onere pro-




“nes proaffinibus, liberi pro patronis, maritus pro uxo-

re, & confors litis pro confortibus procurationem fu-
(cipiunt, d./zs. ffib.t.L.21,Ce0d. Lult.C. de confort, ejusd.iit,
Qveritur autem num aliis etiam ulterioris gradus a-
gnatis hacipfa faculeas fiv concesfa ¢ Nonnulli Dd.
furer GguosSichard. ad v u.6.4 deprocur.adio, gradum
eam ‘extendunt,  Pleridy’'tamen ad quartum:usq; gra-
dum exclufivé eosadmittunt, itauc fecundum compus
tationem Civilem frater tantummodo patruus & a-
vunculus, it. fratris vel fororis filius ut conjunctz perio-
nxin linea collateralifine mandato agere pos(int. Cum
qva fencentid facic Conflit, Elect. i Ord. ProcefS jud. tit.
7. ddd. M agnif.Da. Prafesin Not. privaiim Communicg-
175 ad Ord. ProceC. d.Joc. §. 40iv [afjen aber / verd. bify ing

pritten Grad, Verimad qvem affinitatisgradum illa
eritaxtenrdendafCerténd nifigenero proSocerd & §o-

cero pro genero hac dabiturlicentia Ord, Procef, d. tit,
g §. eod.verbis : Dev ©dwvaber fur feinen Epdam
odet Tochtermana und der Epdam oder Lodters

- mann fiir feinen Sdhivaber/2¢.  Sed qvid,nummé

Uxoregeneridefunctaadhucdurat faculrasde rato ca«
vendi? Negatid iplum Berlich, p 2. conclufi14.%. 49- (ed
abipfo disfentit Carpz. iz ProcefS. tit, 5. ar.0. 8.48 & 49
Ad conciliandum tantorum virorum disfenfum ele-
gantisﬁmé ditinguit Magnif- Dn. Prafes d.loc, Derb. DCE

‘Sdvaberfire feinen Epdam., & plurimum interesfe

putat,niim ben¢fibiinvicem cupiant Socer& gener, an
odium & inimicitias alant. Prioricalu Carpzovii affir-
mantis 3 pofteriori Berlichii negantisopinionem ams-
ple@endam esfe, doget. %
, ) 4% FIERE _ _
Eodem etiammodd conftituitur procurator Rei
D3 ey
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defenfor utiadoris,velin judicid,vel extrajudicium.Sed
femper &indiftincté cautionem judicati folvi praltare
tenecur, Lgb.ff. b.t.l.unic.C.de fatisdand. & ideo reus hy -
-pothecambonorum fuorum pignori (upponere debet, 1
§.4,7.de fatisdat. Siverd principalis fatisdationem hanc
'non praftiterit, iple procurator ad eam compellitur,
-nec prias recipitur; anteqvam cavisfet, juxtaregulam:
Nemineminrealieni defenforem [ine (atisdatione fo-
yeidoneum,inlgd.§.2.fF.deprocur §.1,65 3. T.de fatisdat.
‘Malé enim cautum esfet adverfario de executione, f1
'ned;a domindneq;ejus defenfore ejusmodi fatisdatio
‘praftaretur. Vid: Wefembid. loc. Hodietamen de con-
fvetudine Saxon. ex parte rei conventineq; cautio judi-
. garum folvi, neq; judicio (ifti exigitur, fed penitusabufu
sxeceslit, ¥id, Carpz. in proceff, tit, 9.art.s na2-€5 13. ubip, |
24, hancfententionandiformnlam annedic: Daff L
“tlagter mit der gefoderten Caution billich ju verfd)os
‘nen/ S8 R, W3- Exhic (el ratione, qvod reus jam an-
tea (atis(itgravatus, qvod hociplo fuerit judicid pulfa-
~tus .+ & neipfiutafflitto ulterior addatur aftlictio, ang.
-dagiffdeoffe, prafid./; antepen. C, depen. Secus tamen
veltfide fogh fored ficfulpettus Carpz. d, loc. n:14.
- XVIL
Porrd qvod ipfam mandati procuratorii formam
! foncernitybrevibusqva potis(ima ejus [int reqvilita vi-
; sidebimus. - Conltare autemillud debet cumprimis no-
2E ‘miné & cognomine tam: conftituentis & procuratoris
“conftituti;qvam adverfariiy contra qvem, necnon judi-
-'&is coramy qvd-& apud qvem ,ut & caufam: actumq;ad
qvem conftitutio procuratorisfadta elt, Wefent. b.¢.1.7.
Carpz.in Proces(tit.s.art.Ekn.52 Eaveromaximein pro-

euratoriofunt exprimenda,qvefpeciale mandatum re-
qvi-




qviruntynecingeneralicomprehenduntur,.cap.q. &5,
deprocur.ind.v, g. contractus fponfaliorum & matri-
monii, ¢ap.#lt,eod.ind, juramenti delatio & praftatio
cap. ult. de juram. calum. in6.0.34.8 1. /1 dejurejur. alie-
natio rerum tam mobilium qvam immobilium, nifi
fruétus aut alizresfint, qva facilé corrumpi posfunt, /4
63 ff-de procur.lab.c.eod.petitio reftitutionis in integrum

l25.§.ult.fl-de minor.S: qua funtalia,de gvibuws vid. Harpr.
add. tit. 3.deitsper gvosager.pofs n.241. 1deoq; qviple-
num liberumd; mandatum daruruselt, horumaliqva
ininftrumentd exprimat & poltmodum [ubjiciatgene-
ralem clanfulam : & omnia reliqvaagendi, qva 1pfe do-
minus prxﬁens facere posfet,lmb alleg andere bl‘l‘lllég
vechtlicher Ordnung jubandeln/ juthun und furs
sunehnen/ dag dev Principal felbft/ foerjetcrzeit ges
aenmartigwere/tbun fot/ fonte/oder modhte, Hac
ennn claufulaincluditomnia, qva expres(is funt paria.
S0b, Emeric. ARosbach,in proces/ jud. tit.20 n.2%, Mynfin-

ger.cent. 4.00/.99. Carpz.d.tit.s.arta.n §7, Adfubltan-
“tiam mandati reqviritur porrofigillatio & fublcriptio,
-Qvanqvam enimolim fubfignatioidem fueritac {ub-

(criptio /. z0:ff-de# 8. & ligillum idem qvod (ub{criptio
operatum fit, hodié tamen mandatum , nifi & {fublcri-

prum & Ogillatum imul fit, minime valet, Or4. Proces/,
17§ daatichverd: Die Mandata ynd BVollmachten

follenallerley onigbrauche/fo darbey eingefchlichen/

5111ae1'|11cmcn/nicbta[!cm pon den Varthenen gefies

gelt fondernaud unterfchrievenfepn. Qvidautem fi
qyis figillumnon habeat,nec ipfe etid fubfcribere pro-

priamanugqyeat ?Véa’.Cf?p{:’,. d.foc.n.96.65 fegg. Manda-
tatamen Regum, aut Principum [0l6 figill6 firmantur,

etiam ablq; {ubfcriptione; qvodtamen ad Comites &
D3 Baro -
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Barones nonextendi debet, fedin judiciis noftris pros
vincialibus {1 ip(i fubfcribere nolint, Secrecarioruni
aut aliorum officialium (ubfcriptio reqviritur, /4 D,
Carpz.d. locmtof, Caxrerum qvealiaadhuc fintleg ti
mimandativeqilicavid,ap.Dd.quos citat B.D»#.Carpz,
d.loc. quibus addatur Harpreckt ad d, tir, Jae 25 ey guvos
ager.pofsang2, & feqq. |

XVIII,

Probatur autem mandatum iisdem ferd modis,
qvibus conftituttur, fcil. per inltromenta vel publica,
qvandd mandatum actis ¢t inlinuatum § 3. 7, de fasis-
dat. velprivata,qvando inltrumentum conftitutionis
a Notario vel Domino iplo confedtum exhibetur, 4 4;,

_F’.()epramr.mp.g.x. eod, Aut per teﬂ*es,coram qvibﬁs

hic contractus celebratuselt, £ iy.c.de fid. inftrum.Liz, c,

depalt.ly g, ff- de pignor, Aut deniq; prafimtionibus,
veluti ex conjunctione fangvinis, 3§ [b.t.E5 [,21.€.e04,

- item, fi conftet dominuin esfe prafentem nec contra-

dicere procuratoriagenti/Z 8./ sandat,nec non fiin-
firumenta ad caulam pringipalem pertinentia perfe-
rantur, qvanemo (ine nrandatdalicui cesfurus prafus
mitur,Fid Wefenb, d.locin fin. Rosbach.d.cap. 20.1.36.65
[egg.ubidiftingvit,utrom probare posfit hic inffrumen-
taillafibiabipsé domino tradita fuisfe,necne: priori
calu admitti eum dicit,etiam fine aliqvd cautione ; po-
fterioriverd, admitti cum qvidem, fed cum cautione
rati. XIX.

Finis mandati procuratorii eft, ut qvi varias ob caufas re-
bus {uis {uperefle vel nolunt, velnon poflunt, negotia fua per
alios ad id idoneos expedire qveant, / & infin, . b ¢. Ex hoc
itag; mutua inter dominum & procuratorem héci pso confti-
tutum oritur obligatio, qva duplicem parit ationem , dire-
ttam & contrariam’: A&tio mandaci direéta compertit domi-
no1n procuratorem, variis ex caufis, ut{i forcé procurator fu-

* {ce-

T
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{ceptum negotium exeqvinolit, 1.8, §. fnfF. de procur. l.45.e04.
(. §.§. 2.ff. mandat. Siper collufionem adverfarium abfolvi paf-
{us fir,d.L.8. § 1.ff-mand. {iin officio fuo dolo vel culpa,etiam le-
vislimd, domino aligvid detrimenti intulerit 4 . 2;.65° 2., C.
mavdar. {i omniwm, qve ex mandatd confecurus eft,rationem
redderereculet, 4 44. 8. 4. ff. de procur. Altio autem mandani
contraria datur procuratori adver{us Dominum, utfcil. do-
minus ipﬁ fumptrus litis neceflarios prafter, aut fi qvid in utili«
tatem domini ex mandate impendit , reftituat, £ 12,4 i5. L. 27
840 & L. 50. §. finff, mandar. ne procurarori officium {fuum fit
damnofum. Undé etiam procurator rerum gvafitarum re-
tentione {ibi confulere poreft, nifi dominus ei f]olwrc fit para-
s, L.25. & 26, ff- b. ¢. Siautem dominus {olvendo non fit ? tunc
licit¢ petit procurator,ut ex re judicatd {ibi fatis fiat, L0 f.e0d.
X X

Haétenis de procuratoris conftitutione ; nunc gvomodd
eaipfaiterum diffolvatur aut revocetur erittandem recenfen-
dum. Revocariautem illad domino ante litem conteftatam
poteftliberé & fine canlsa l. 2.§ 16, fF. mandat.cap.s. §.1.de pro-
cyr.ind. Led. ff.hr. Poltlitis verd conteftationem, qva res in-
tegra ¢fle deliit, revocare mandatum aut mutare procurato-
rein ipli non licet, L17.ffb.¢. nili juftis ex caulis,gve recenfentur
inS. ult.d. lr7.cum aliguot fegg. f.h.t. nec commodé illi fe op-
ponere poreft procurator, ne fiat{nfpeétus, qvodin rem ali-

enam invito domino fe ingerere velir, nifi & ipfe juftas ha-

beat rei caufas, ut quia fumrus fecit, aut inyrem fuam datus eft,
aut dominus falcem partem aligvam negotii revocat, 4. /4 25.
§,fin-1.55. L. 27.fF b.t. Econtrarid autem procurator etiam ju-
{tis ex caufis, (de qvibus vid. [.8. in fin U/qu.;?ib,r.) petere
poteft, ut invito etiam domind ab officio liberetur , £ 2. 24.
25. &5 27. ff. mandat. Donell.libag. Comm.c.17.Dn. Struv, Syn-
ragm. Jur. Civ, Exerc. 7.th. 7.imfin. qvo modo autem renun-
ciare debeat mandato copiofe demonftrat Gail.nobf46.Deindé
finitur mandatum, finitd ipfo negotio feu caufa, propter gvam
fufceptum fuerat, /7. & 21.C. de prosur. Sed vehementer
difceptatur & ambigitur, an procuratur ad litem datus,{fenten

tid contra ipfum aur dominum lata, non folium appellare, fed

etiam
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etiam appellationem interpofitam profeqvi debeat ? Pu-
tart \elemb. Comm. b.t. num.12. Geil. 1. 0bf. 1. 39. & Dd. ,
communiter ad [.17. C. b. procuratorem appellare cjvidem te '
neri, {fed perfeqvi appellationem non cogi. Sed contraria |
{ententia verior videtur, procuratorem imerpoﬁram appella-
tionemetiam pcriﬁqvi debere, L.2. f. an per al.caufappell. Con-
ftar eciam hujus fenrentia ratio exed, qvod qvicaufam judicio
agere iﬂuﬁjipit eam jll(’lit‘.‘i6 I.‘Cl‘iﬁ&.]‘r’i pmmitrat; j:IIIl altcimn hOC
perfeqvinihil alind eft, qvam tamdit perfeqvi, donec agendo
confeqvi poflumus, nec prius definere, gvdm aut confecuci {u-
mus qyod volumus, aut certum eftamplius agi non pofle Do-
well. th. 12.¢.16. ubi contraomnes adverfariorum rationes ob-
jeCtasq; Leges {ubtiliflime dilpucar, & Harprechr. fap. cit. loc.
n.275. €& [gq. Tandem mandatum finitur morte utriusg;
contrahents tam mandantis, qvam procuraroris : hujus qvi-
dem {ivé integra adhucres fit {ivé non, clim certa perfona co-
harear, & cum el extinguatur, arp. L 3. ff. folut. matrim. J
In domini aut€perfond diftingvendum éft, utrum ante an ve-
ro poft L. C. mm’@atur? Prort cafu certé mandatum revoca-
tum cenfetur, nift jamanted pro ipfo procuratore confentiente
judicatum fatisdedic, Z1p, foh.r, aur nift ingnorante procurato-
re ante’L. C. titmortuus § z0. 7. de mandat. 1. 20.pr. L3, ff. eod.
aut aliqvid poft mortem {nam faciendam madaverit, L12.§.ulr.
ﬁ: pad. Poﬂeriori cafu neuriqv;i mrevocatur, RCC novo hcre-—
dum opus eft mandatd arg /23 C bur. Hodié ramen in Camerf
Imper. haredes ad judicium citari folent, ur litem reaflu-
mant, Gail.t obf.109. Qvam confvetudinem tamen, tanqvam
qva heredum multorum malitias & tergiver(ationes fovear,
valdé improbat. Add. Umm. difp.ad procefs.3. th. 7.n.45.
AXI.

Sufficiant hac: & fiqvis uberiorem hujus thematis de=
(iderce craltationem,isipfos Dd.&Interpp. adeat Commenta-
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