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c. 26, de accufat. ¢, 6. de judic. ¢, 20. beret,in 6o, Llun, C. fi de mo-

ment. posf- I. 3,§. 9. [f- adexbib. l. 14. C. de agric. & cenf 1.5, C.de naufr.
Anth.nifi C.de fent. ex pey.reci. Extray. Henrici VI
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Qlfd (/T
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Juridicz p.t. DECANI
Domini, Promotoris ac Przceptoris {uiztatém
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Pro impetranda Licentid ad fummos utriusq;
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In Auditerio Furidico boris ante & pomeridiawss
- publico examini exponit
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Debita gratitudiniscanfs
halce thefes inaugurales
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. D. Com

ncipis & Do
lario gra:

In Nomine JESU!

Udicii, qvatenus modus & medium, qvo jus
noftrum confeqvimursatq; ficforma quali Jurispru-
dentiz eft,varias multiplicesq; effe divifiones, tam

ab efficiente,qvam fine materia, formi, aliisg; circums
ftantiis petitas,notum fatis eft, & ex Wefenb. Maranta,
Rosbach. Ummio & aliis Procesfuum commentatori-

busabunde conftat. ‘Qvarum famen primariam eam,
qva 4 forma illudin Ordinarium vel plenarium, & Exe
iraordinariumvel fummarium difpefcit, quivis facile
fatebitur,cuia@orisin hujus pofitum fimplicitateacve-
locitate, non ignotum habetur commodum. Ejusali-
gvalem delineationem & tractationem, licet exercitatus
practicus feliciorem & pleniorem dare posfet, publico
& erudito examini in fubfeqventibusfubjicio, -

Th. L |

Non verd totam judiciiillius naturam confiderabo,fed
pratermiflo materiali;ad qvod refero pe rfonas tam judicantes,
qvam litigantes,& vel principales,vel accesforias,formale ipfi-
us feu Procesfum , obje@um mez Disqvifitionis faciam. Ne-
qve etiam {copi eft Caufas, qvz 1n (ummario proges{u venti-
lantur, premittere; referunt eas fat copiosé Glinl3 § [es-
endum ver fummatim ff. adexbibend. Marant.in Sp. p- 4- dist. g, -

».41.]Jacob Schultes 04/3.Rittersh.inNov. p.9.cap.3. .27 o feq4

- Zanger. de Except.p.1.cap. 1.5, 60. Gilkenin!l.un. C.delitis con-

teft. . 98, & feqq. & cum Scaccia lib.1,de judic. eap. €.53.9.13.
diftingvi posfunt, qvod vel fint ex fe & fui 4lege vel confve-
eudine tributd naturd tales,uti Ecclefiaftice Rufticorum




Carpz. lib6.Result . n1,& ﬁ_qq.& e.vel ex a’ecidcnti,t_ﬁm ex Prin-
cipisRefcripto,qvam partium copfcnfu,potn_:{} enim caufa, fi
confentiat reus, tradtari fummariter, etfi alias fit ordinaria,
Carpz. p. 1. JoFi2.8ef 18,

I1.

Advitandam autem obfeuritatem,varii ordinarii & ex-
eraordinarii feu fummarii procesfus eruendi funt fignificatus.
Notum eft aliter]Ctis,aliter hodiernis Dd. ordinarium &extra-
ordinarium dici; Illisilleeft, in qvo folenniter impetratis &
obfervatis formulis, non ipfe Magiftratus, fed judices pedanet
cognofcebant: hic,ubicesfante formularum folennitate ipls
Magiftratusin caufa judicabant,/, 47.§.1. ff. deneg. geft. &°¢t. ¢,
deextr.cogn. utadeo Jultin. §, ulz. 7. de inter. fublatis tim for- -
mulis & inpetrationibus, /. 1. & 2. C. de for. € inp. (ubl. omnia
judicia faciat extraordinaria. Hisordinariuseft, in qvo fos
lennis procedendi obtinet modus, qvem paucis delineavit Rof-
bach.inpr. civ.tit. 21. n.3. Damhud. iz pr.civ, cap. 21. Extraordi-
narius,ubiabsq; talifolenni ordine impliciter & de plano cau-
fadeciditur,Rosbach.d. ) #.7. Alio fenfu iterum Marantz is
Sp.p- 4-4ift, 10.judicium appellatur ordinarium, qvod ordina-

rio remediovi actionis exercetur ; extraordinarium, qvod po-
teftate & officio judicisintentatur, unde nonnulli diftingvunt
inter'procesfum fummarium & extraordinarium , Speculat. iz
Tit.de off. omn. jud.§.8. pofiremo n. 13, Communiter tamen hi ter-
mini pro iisdem accipiuntur, & defcribitur ifte procesfus extras
ordinarius;, qvod in illo procedatur fine ftrepitu Advocato-
fum &'judigii,ﬁmpliciter,dc plano, fine figura judicii, {ols
Telveritate in{pe®a, mann regia , Cl fepe de Verb, Sz'gn; qvz or-
dmgrla {edes habetur_hujus materiz , Cl. difpendiofam . dejudic.
€.0lm 26. df’ chmﬁc. dilet16. X. dejudic.c,20.de beret, in 610 Ex-
;'::1: Hr?r.w[z VII, 4# r;primm&am‘. S_:cacc.d, €.§3.70 41, in qvo

matim 4, 5. §' g-f df dgﬂ- Cf 41- 115. l | §. 14..5[;5!3 Ventr. in

pos.&e.l.3.8. 9. ff, ad exhib. fine {cri ptis & aliqva expensi Aurh.

.mifs C.Aefent.expe. recit, levato velo, /. 5- C. denauff. celeriter, /,

14.C.de agric, & cenf. v'eloci;er,No vell. 33. cognofcitur.
. II, Etk




am ex Prin. e ) 3

m c;ufa?ﬁ Bl enim Bartol, ind. Extr.ad repyimendums in verb. fummarie

ordinaria, & [eqq. Scaccia d.cap.§3u 113, & feq9. Damhud, in pr, Csvil. caps
22,23, & 24. alium faciant procesfum fummariumvel fmplicems
alium qvi de plano, qui fine figurs judicii, manu Regid, [ol4

narii & e1- veiverirateinfpedtafit; hxeetamen verba omniafummarium no-
gnificatus. ftrum procesfum mihividentur denotare,atq; hinc,fi fummarie
ym &extra: caufla fuerit commis{a,etiam de plano, fine judicii firepitn &e.
petratis 6 procedi debet,Scacc. d, [y n.50. qvamvis miniménegem,fumma-
ces pedanc ril procesfusefle gradus,atq; alium alio celeriorem & expedi-
nnitate ipl tiorem.
gefG1. 1 ' i e IV. :
s tim for- In genere defcribo procesfum fumarium, qvod fit ordo ,
ybl, omnia gqvo fimpliciter, & mediis ta ntim iftis, qva naturd ad deducti-
in qvo o onem & df:fcnﬁcnicm neccs{:arla funt, caufa cpgnofcitur,_ vel
»avit Rof* 10 qvo omisfis plerisq; & pm:lfﬁn‘{ls Ifo}lenmtanbus,qvm cx jure
Exeraordi- poiitivo d_ef‘“ﬂdm‘lt ) €Z tantum reqviruntur, Qv naturaliter
Taaiio ad cognitionem caufz pertinent , Scace. 4. cap.53.9. 21. Carpz.
i d Refp. ult, lib. 6. 7. 54 In definiendis autemiis, qva ajure pofi-
_ tive {int, non conveniunt Dd. Scacc, #./. non dubito tamen,
»d ordina: Fh L 5, : i :
qvin libellus, litis conteftatio , dilationum ftata intervalla,at-
; q}zod pr teftationum publicatio, coneclufio caufz &c. fintjuris civilis,
iftingvunt ¢ contra fimplex qvadam petitio,narratio,praftatio juramenti
peculat.” calumniz exa®i, probationesa¢ defenfiones, & {ententia, natu
pen hitef raliter exigantur, Carpz. lib.1. r¢fp-79-%-7 & fegq. hzcenim
SSJS eXLr omnia in qvovis{ummario interveniant necefle eft;
\ vocato | V.
Jicii , ol Sunt namg; aliasillius gradus, Specul. de. off.omn.jud. Se 8-
9, qVZ OF Pofiremo n, 30, qvidam qVippe & rationedilationum celeriores
). dejudlt & qvoq; refpeétu probationum faciliores habentur, in qvibus
in 610.E¥ non tantim fine ftrepitu judicii & velociter caufz pertractan:
41, inq7 tur, fed etiam probationes femiplenz fufficiunt, utin fumma-
p yentt: riisfimo posfesforio, qvod diftin@um ecft 4 posfesforio ordina-
nsh Auth rio vel plenario, zqve tamen fummariter ventilando, utadeo
eleriteh /. adhuc qvzlibet caufa posfesforii fit {umaria vel 11*1S<?:rnentam}:I ;
_ ' - . 18. Sic proces
" I, un. C. ﬁdt mom. posf. & ¢.Carpz. Ifé. JAR?.QJ 1§. Sicp 3o




exl=cutivi regularitec teftes,eotamgq; examina non admittunt,
{ed ad nudam confesfionem partis adverfz, vel exhibitionem
& recognitionem inftrumenti judex in i1s progreditur, Carpz,

lib. 3. Refp.52.m.140
3. Rep.s -

De fimplici tamen vel regulari procesfu fommario mihi

3
potisfimiim hic fermoeft, cujus diﬂ:crcn_tias & fingularia -a'b 2
ordinario commedius arbitror eognofci, fi per partes hujus
progrediens , qvid in qvavis {peciale fit, notavero, .l?iviqo i
autem Procefsiis partes, licet hicvarient Dd. ut ex traditis Hil-
lig.in Donell lib.23.cap.1,lit, @ & D.apparet, in has, qva pra-
cedunt judicium ( qvatenus hoc denotat difceptationem poft
litis conteftationem ) easq; vel fubftantiales vel accidentales,
in illas,qva in ipfo fiunt judicio, & iftas demum,qva feqvuntur.

VII, '
Ad praparatoria fubftantialia pertinet, Aditio judicis €5

gstationss per fupplicationem inpetratie , qvz uti in ordinario, ita
| & infummario qvovis necesfaria eft, cim fineilla citatio ajus
dice fieri neqveat, arg. L 63. f.dejud. [ 4. S.8. - de damn, infect. ;i
Hillig, in Do, & alleg.lib.23.64p,2.0it, S, Et tanto magisin hoc F
reqviri videtur,qvantd certils eft, hancfupplicationem vice & 1’
loco libelli hic fungi,dum enim in fummario qvalis qvalis,
ceumoxdicetur, {ufficit petitio, non poteft non lupplicatio ea
iplacefle, qvippe qva fadti brevem narrationem & refultantem
eX narratispetitionem continere debet, Mindan. /i5. L.deprocesf:
€4p.6.1.3, fegq. In eo tamen diverfum qvid habet fummari,
umab ordinario, qvodin hdc,ut ex Denaifio notavit Ummius
4i[p.5. ad Pr,m.7.de ftylo Camerz, qvem Curiz pasfim obfer. |
vantin f.cripfis ﬁfpplicari necesfe fit, in fummarijs autem, te. !-
fte €Xperientia, viva voce citationes impetrentur, Supplicari H f
. G,I_PHM'P' posfein fummariis, ita ut poit Rcfcriptum Principis .
! l lm.s conteftationis obtineant effe&a, Juxta t.z. C gvand, M?y

' l Prin. dat 5c, dubitandum ndn elt,imo volunt ?

. ptum loco petitionis 4 parte dud : ?Stllflale Refcri=
| | ‘ . : I‘CPI‘O UCtUum vice 11 e l - :
11 | SUHT Rubr.de nyll. fen.ex def pron, 20, lle,Vane ‘

I} = bt



| admittun,
chibitionem
tury Carp,

matio mihi
ngularia ab
artes hujus
o, Divido
raditis Hils
s, Qv pra-
jonem polt
cidentales,
feqvuntur

 sudicis &
(Nario, Ita
tatioaju
mne infidl
gisin hoc
»m vice &
1S qvalis,
licatioea
ultantem
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1§94

Alterum fubfantiale eft Cizzzio,qve tangva m bafis & furts

damentum ordinis judicarii, X ine qva cognitio inftitui ne-
qvit , /. 47./f de rejud. necin (ummariisnegligenda, Carpz.p.
1. 2. def. 17, . 5o cum & Princeps abfolutd poteltate uténs eam

adhibere debear,Scacc. dejudic. lib.1.cap.88. 1. 2. alleg. ab Hile
lig. d. cap. 2. lit, A. Reftringunt tamen hane necesficatem ad

primum potisfimim terminum, 1ta ut in progre{lu qvandog;

omicti qveat, Zanger. de Exiept.p, 1.6 2.#. 7. §. cuml aliasin
gvovis actu ordinarii ea fitinterponenda, aliogvin citra eam a-
&us non valet s nec nocet haud citato, alleg. ab Hilliger, d.4 bz
B. Etfi autem refpectu conceptionis & expeditionis qve exfecu-
tionem vel infinuationem & relationem continet, inter citatios
nem procesfus fummarii & ordinarii nulla videatur {ubefle

diverfitas,nihilominusin illa brevior terminus peremptoric,
qvim in hac przfigi poteft, v. g dejure civili qvalibet legitima
citatio fpatiumro. dierum /. 64. & feq. . dejudic.vel 30, dier.
continet, Novell. 112, ¢4p. 3. tantum tempus in fummario obfer-
vare necesfarium haud eft, fed ejus determinatio ex arbitrio ju-
dicis pendet,qvi, poftqvam & in ordinario hodie pro Iubitu ter-
minum adfignat, pro ratione circumftantiarum & qvalitate
noftr1 proces{us, in eo breviorem & faciliorem dare tenetur.

Sic terminum juridicum hic in ultimum diem posfe incidere

“arbitror,qvanqvamin aliis contrarium fervari doceat Carpz,

Poto J. F.2. Aef. 23
i IX.

Subftantiale etiam prazparatorium eft libellus , qvi in fum-
matio non reqviritur, Cl. fzpe de 7. S. eft veroillius logo petitio

qualis qvalis, ex qvé tim judex,qvam reus negotium difcere, &

hic perpendere poteft, an cedere velit,an veto litigare, Zanget.
d.l.cap. 2.n.15. quz qalis qvalis petitio, definiente ex Papienfi
Scaccia d.1. 1. cap. §3. ., 2, elt brevis facti narratio continens
nomen aloris,rei,& rem petitam,ut elici posfit intentio actoris
Non autemintereft,an in {ctiptis an oretenus hae petitioﬁa t,li=
cet pofteriori cafu iNotario ad a&a notari debeat,Bart, /# E’z;




adreprim inverb. & figura n.8. Marantin Sp.p, 4 d.9.»,12. Scac,
d.l,n.6.ubi,ethi alids excommunifententia fumptibus adtoris
libellus edatur, Scace. d.2. 1, c4p.100.9. 10. firens exemplum pe-
tat, propriis fumptibus {ibi edi curabit, Marant. 4, L. n. 15. Scac,
d.l.cap,53, n. 9, Lanfranc, s Cl. Scpe, verb. libellus . n. 4. Ceslant
ergo in ‘hde petitione omnia difputata , qvz circa ob-
fcuritatem, generalitatem & ineptitudinem libelli in ordina-
riismoveri folent, In {fummarie enim. hzcqvalis qvalis peti-
tio, poteft efle generalis &incerta, modo non adeo obfcura,
utreus {fecumdeliberare neqveat, Marant. d. Z ».1;. Bartcl, i
d.Extr.vero.&5 figura.n, §, € ibi Not. lit. K. & Scacc. 4.1, ¢. 50.
u. 17.& inepte compofita, modo exea qvid a&tor velit appareat,
Marant.d. /. n.14.Vantiusde N. S. ex def. proc. n, 24. & alleg. ab
Hilliger. lib.23,cap. 4. lit, Iinfin. Atq;fic nec conclufio nec alia
libelli folennia hicreqviruntur, Lanfran, in Clem. fepesver, libel-
busn. 6. feqq. Scacc.d.l co53.2. 7, Multominus cjaufulz ille,
qv in libellis ordinariis ex pra&icorum potius more, qvim
gertojure citra effectum plerumqs; apponuntur, necesfarie e-
runt, licet additz nonnoceant, vid, annos. Hilliger 4, L. 2. cap.
4.0ie. D. perinde ut libellus folenniter.compoﬁtus in fumma-
rioabundare, minimé vero ordinarium procedendi modum in

portare intelligitur, qvamvis tum velint Dd. apponiclaufulam:
Nonin modum folennislibelli, fed &c. ne coipfoin ordinari-

um confenfum videatur, In Foro Saxon. ineptuslibellus ar-

ticulatus habetur, & necin fummariis admittitur, Carp2.p, 1.
JF2.d.2, '

X.

Ad accidentale PrZparatoriorumpesrtinet contumacie 4¢-
cufatio, qva & in fummario fieri poteft, omniaq; hic obtinent,
tamratione accufationis,qvim poenz, Ummius 4ifp.6.th, 7. qvae
1n ordinario circa hune articulum tranctantur; przterqvam
qved citius in fummario qvis reddi qveat contumax, dum
brevior terminus przfigitur , & una tantum. y cum alids

trina 4ut una peremptoria reqvsratur/. 53-9: L ff. dere jud, cita-
tio fufficiat,fecundiim Jalon. ind.l, 53, my11. Im6 notat Marane.

4.4ifl,9.1.36. contracontumacem in caufis fummariis poffe
procedi

e ——— = e——— s R P e E S R




”.II.SCI(. . ' . .
bus adotis procedi ad fententiam definitivam lite nondum-conteftats,

contra 4 13.§.2.C, dejud, 1dq; conve nit ¢. gvontams. §.porro X,

mplumpe.
,,_P',’-'SCEC‘ u¢ lit.non conteft. Scaceia d. . 1. cap. 96.#.17. In proceflu exfecu-
4. Cesfan tivo fi inftrumenta veniunt recognofcenda, in pecnam contu-
ooaiiglh maciz pro recoguitis habentur, Scacc. dejud. lib.2,cap.11m 898,
S i Carpz, p. 1.3 F.17. 4, 13, :
yvalis peti | - XL
o oblcura, Dilasienes in fommario proceflu minuenda & breviores
Battcl, i dandz, qvimin ordinario , Clem. fepe de V.S, Maran.d.ln.21.
WANR) Scacc,ib. 2-cap. 3. n. 150. idg; multoe magis, cum & Jure Civili
t appareaty in pecuniarid caufdordinaria non nifiunaconcedacur /. 7. Auls. ;
% alleg.ab if. defer. qvamvisin praxiid non fervetur, Hillig, in Don. /.
o fecalid 24.cap. 6.lit. D. & plures etiam dilationes admittat ip{a CL
. ver. libel Sepe , Bartol. in d. Extr. m. 1. Et legitimé omnino datur parti dis
(] illz, latioad Advocatum gvarendum etiamin {fummario, {fecus ac
e, qUam Bartol, opinaturin 4. Extr.invero, fine firepitu cum carere Ad-
O vocato fit magna defenfionis patte carere, . 14. C. de aavoc. di-
L2.cap. verf,judici. 1. 4. C zit. féq. Annot.ad Bart. d. /. lity B. Terminus
Biams prol-aatonus ,qvi Jure Civili arbitrarius eft,l.1.C.dedilat.c,in-
odumin ducie 4. §. [patinm 3. 9-3- {iin aligvojudicio certus{it,utiin For.
yufulam: Sax.eft 6. {ept, & 7. die, ad caufasetiam fummarias pertinet,
rdinari: Carpz.p.1, . F,16.4.1: 7,5, & [eq9. & alias asfignatus peremte-
. Sak, ‘#iccurrit, Scacc. d. lib. 2y Cap. 3. .27,
II'PZ-Pt ls ] ik : XII-
g ~ Ferie Divinz in fummariis qvoq; obfervandz funt, /. 4/,
C.aefer, Scacc.d.l, b1, 64D, §3.7. 23 uti & profanz honorariz,
Wi o ;ei fepentinz,v g. propterres profperé geftas inftitutz, /. 3. C.
L figients .2, cuma&ain hl? irrita fint, 4 2, C. 4.2. & nec confenfu liti-
Qv Sa“"”;}n rata fieri posfint , arg. /. 38. ff. depait, Hillig. 4.1 24.
s cap.7. it X. @"T-Bacl:lciwﬁ vol. 1.4ad T. difp. 5. th- 9.lit F, In feriis
.crqd . ok Pff}fan_ls ad utilitatem hominum inftitutis,uti {unt mes-
X ll?*i ﬂun} &vindemiarum, qvz alids &iis profunt, qvi in illis occu-
”j :i;:' Patt‘ ?ngfunt, Hill. 4.l lit. 0, caufz fummariz re&té expedi-
: ' n : : : ' . ;
faran B R s e Lo, B e oop 1 T
is pofl B X1,
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- XIII. | Lo
Exceptiones dilatoriz five procesfum judiciarium cone
cernant tamg; refpectu judicis qvam litigantium,five actionem
iplam, in fummariis etiam opponuntur: fic Lanfran. jn Cl. [¢-
peinverb.& fignra &5c. docet in fummar. ZqVe procuratorem tes
neri prius de mandato fidem facere,atq; fic legitimationes per-
fonarum in fummariis itidem reqviri, Marant,iz Spe. p. 4. d. 9.
#.38. Adferendz verd funt in primo ftatim termino,vel adtu
judicario, Berlich.p. I.Con,18.m. 9, ita ,ut fati ad merita cau-
fz refponfione val oblatis articulis fub manifefti gvantumvis
proteftatione: Szlvis excepsionibus , exceptiones dilatoriasams
| pliusoppongre non liceat, ut contra Felinum ftatuit Jacob

Schultes 04/ 49, 5. 10. &5 Jeqq.1dq; haud fine ratione, cim & in
ordinariis de Jure Civili ante litem conteftatam objiciendz

fint,/,12.C, de¢ except.l.13.65 24.C, de procur, 1n caufis autem
fummariis prima qvavis contradi&io, pro litis conteftatione

habeatur; praefertim clim hodie in plerisq; curiisetiam in of-

dinariisin primo ftatim termino exceptionesallegari debeant,

tatem qvam rem ipfam concernunt,repellat,Bartol. i 4. exer.
&d reprs ' Ofigura n.g. &hoc ed certiysin exfecuti»
] vis &aliisceleriorem reqvirentibus expeditionem, ciim & ali

. - asinhis nonnifi in continent; ligvidabiles admittantur. Sic

notat Carpz, 4.z, Fur, Ecc. aef.27.7,10, in causfis Matrimonis

1 alibus dilatorias exceptiones plerumgq; rejici; item in caufisle-
1 v‘lﬁbus, Damhud.mpr. Civilicap. 23.7.5. Peremtorizin fummae
4 - Tus poft fa®am contradiQ: n

ontradi®ionem attendentur, cim
‘ in Donell, /3. 22, cap

XIV,
Satisdatio in fummagi_is xqveintervenit,ita ut f§ non de

omai-
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omnibus, qva exigit, Novell. 96. cap. 1. & Zuth. libellum C. Je lis.
contefl. de refundendis tamen expenfis, juxta Aueh. Generalites
C.de Epife. & Cler.&5" Novell.112. cap. 2. vel{fecundum hodiernum
ftylum, de expenfis & reconventione (fi poft conventionem es

demum inftituipoteft, 4 0. C deinjur.) per fidejusfores aug pi-

gnora cautio fit preftanda, nifi posfesfio rerum immobilium .
L. 15, ff. de bes qvi fatis. aut caufz privilegium, uti eft matrimoni-
alis, Berlich.p, 1, concl.20,n.18, & alimentorum, Tufch. zosms.
7+ concl. 39.m413. {atisdationisimmunitatem cribuant. Rei {a-
tisdatio, juxta L un. C, defatisdar. & hic qvoq; exigi poteft, nifi
coulvetudine & praxi fori inomnibus caufis regulariter (it ab.-
rogata, qvomodo Scacc. lié. 1, dejudic. cap, 101. n, 56. teftatur, {o
nunqvam vidisfe reum compelli ad ullam fatisdationeny, pre-
terqvam advenam aut {ufpe@tum de fuga; idem de Fori Saxo-
nic. {cribunt obfervantia, Coler.p.7. Pr, Exf. €4p.11.1, 98. Ber-

lich. d-L.n. 65, Carpz.p.1.5.def.30. in qvo foro nec Gvaranda

praftationem procesfus fummarius defiderat, Jacob. Schultes

ad Coler.p. 1. decif’109. n,14. &' ffq. & hinc nec coram Rectore
Academiz caexigi poteft, Berlich. 4,p. 1. con, 19. 1. 9 '

XV,

Ecliautem delibelli mysatione , in fummariis, dum hic li.
bellus propri¢non eft, tra@ari neqveat,de mutatione tamen
qvalis qvalis petitionis difceptatur, qvam poft fadtam aliqvam
refponfionem ad merita caulz , oblationem articulorum, tefti-
um vel inftrumentorum productionem, vel fimile qvid, illici-
tam probant Jacob, Schultes 04/ 49-1. Yo & feq. Berlich. d. p.
X.C0,23.m8.Carpz. p, 1 Con. 11. 4. 5. perinde utin ordinariis li-
bellimutationem, poft litem conteftatam locum habere com-
muniter neganc, /, 23. . dejudic, alleg. 4 Berlich. 4/, #.3. qvana
qvam & poft litis conteft. refufis inpenfis eandem admitti, §,
34.dealt.l.3.C.deedend. I 79.p7.ff.dejud. doceat, Bacchov. de a-
CFion. difp.1.th- 44 Donell- & ibi Hill, /. 23. ¢4p, 5. In Foro
Sax. polt Gvarandam tanttim praeftitam mutari vel emendari

libellum non poffe, notum eft ex Sandrredyt /ib. 3y art. 144 S-.
denn dicwell / Begl, Al.n. 4, |

B 2 | XVL




XVE.
Interyopationes , Qv ad przparationem & fundationens

judicii faciunt,Menoch, lib, 2,476.9q . caf, 51. 7.7 & feq. & ho-
di¢etiam adhiberi posfunt ,infummariis pariter interveniunty
in qvavis etiamjudicii parte, /. pen. ff. deinterr, ait. I\flenocl_a. i
¢4.G1. 7, 40. cim tamen poft conclufionemin caufain ordina-
riis judex vix facilé interrogare qveat, Cle. Sgpe. vero. zmerroga&,-

&'ib.gl deV, S.Menoch.d.l,n.19. & feqq.

XVII. | |
Reconventio , qve mutpa rei coram fuo judice five ordi-

nario {ive delegatoin imili controverfiarum genere fundatam
jurisdictionem habente L x4, C. de fntent. ¢. 1, & 2. de mut,
pes.petitioelt, [.38.pri. ff.mand. t. . X, demut, petit, in fumma-
riis etiam locum habet 4. Cl. fepe §. verum ,1dq; (1 tam conven-
tio qvam reconventio fummaria, adeo dubium noneft,; gl.n
4\Cl.verb figvid, attamen &lialterutra ordinaria, & actorin-
vitus , qvi {ummariam movit. , ordinario praoceflu pul-
fari neqveat, prorogata nihilominus cenfetur jurisdictio, ut
poftea forideclinatoriz lecus non fit ; Trentacingv, 2. pradt,
Refol. tit. demunt. petit. Refi1.n.13. arg. 1. 24.§. 4. [ deliber. caul.

Difs. Ummius 4¢/. 10, #. 24, econtra {i conventio fit ordinaria s
reconventio fummaria, hezcipfa ordinaria fit,dum-ita reus pri-
vilegio fuz cauflz renunciare videtur, Umm.4. . #, 15, Sunt ve=
r6 quadam caulz fummariz,qva reconventionem non admit-
tunt, uti exfecutiva, {polii, &alizrelatzab Ummio 4 L #.14,
&alleg. ab Hillig. /. 7. cap.18. lit. 0. Amplisf, Dn, Przfid.in
prelect.ad Proces/ mewsbr. 10.p.1, Jure Saxon. reconventio qvoad
cffeCtum prorogationis, in fummariis & exfecutivis facilius
obtinet,cum caufa conventionis & reconventionis non (imul
traltetur, {fed finitademum conventione, Berl, p, 1. Conc.22.

#.32, Carpz, p.1, 7. def. 24, atq; hinc proprié fi logvi velimus,

€o in foro reconventio nulla nec in caufis connexis datur,
CaI'PZ'“ dIZH d{ﬁ‘ 7-

XVIII,
Interventio, quz eltlitis inter alios agitatz ob interefle fu=

um Participatio y Novel, 1z, cap, 1, §. unde utiin omni caufaita
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% in fummatia locum invenit , Mindan. deproe, li4. 3, ¢4p. 9. 5m
pr. Umm, difp, 11. #. 9. idg; dc fpiritnali & Ecdefiaﬂicﬁ pro-
bat c.veniens 38.X. de teft.€5 arz. de posesforiis Berlich. p.1. concl.
25.mn,11. Procedit autem in qvecung; litis termino, modo {um-
mariter & femiplene interveniens interesfe fuum doceat, Betl,
d.l.n.18.6 [e99.& 1. 48, Carpz.p. 1. 3.def.30.€69 1b, 3, Refp 2.
7. 0. 2 XX

Nominatio prefuppolitis terminis habilibus, {c. actionis .
realis, & in noftro procesiu fieri potelt, /. 2. C.ubiin rem &5 c.
Umm. difp. 11, #.38. & feg4. Bexlich. p. 1. Con. 24. », 118. & feq.
pariter & landario feu denanciatio imminente evictione, tam
in reali qvam perfonali, Umm. 4./ ¢b. 5. Berlich.d. l.n. 41. &

feqq, cumhac pertineantad defenfionem , qva in fummariis

minime ademtavel przelufa eft.
| XX. -

Qvafliones incidentes & emergentes , quarum ille{unt, qve
arite litem conteftatam ortum habent & merita caulz con-
cernunt, hz qve procesfum refpiciunt, Gilken. 24 1, 1. C. de
ord.jud.n. §, Menoch. lib.1, arb. q9. 45. », 5. qvangqvam non
facilé utpote remoram facientes, in {fummariis attendidebe-
ant, fi tamen urgerites fint, zqve lummaric & fimpliciter ven-
tilandz venient, cumeo modo fuper incidentibus proceden-
dum fit, gvo fuper causd principall, utex Dd. per exempla proe
batMenoch.d, [, n. 9.6 feqq.

- ' XXI. |

_ Primum fubftantiale, qvodinipfo fit judicio, /itss contefids
tio eft, qvae uti ex Cl. Sgpe conftat, in fummariis non reqviritur,
Maranta in Spep. 4. dift, 9. ». 20. idq; haud fine ratione , dum e-
nim litis conteftationis & libelli mutuuns fit refpectus , ut
q.valis eft libcllus , talis etiam formari debeat litis contce
ftatio, Camillus Borellus in Summ. Decif. tom. 1. 113 50. 7. 12.
in {fummariis autem qvalis qvalis {ufhciat petitio , hinc
& talis refponfio fufficienserit , Carpz. lib. 3. Refp. 31 7. 106
atqve fic cesfant hic omnes difceptationes, qva circa fitis
conteftationem , illiusqve modum moveri folent, & inde

in Foro Civili necesfe non eft ut fub confyetda fiat for-




muli: Negonarrata prout narrantir&e. vel in Foro Sazon.

ut {pecialiter reus ad omnia & fingula capita refpond?r? tenea.
eur, fed fufficit aliqgvalis contradi&tio, qve & analogice pro li-

tis conteftatione habetur, aut primus qvilibetactusin qvotra=

&atur de meritis caufz, uti oblatio articulorum,teftium vel in-
ftrumentorum producio aut qvid fimile, Berlich.p- 1. con. 26.
#.6.& all. 4 Jac, Schultes 04f. 49, #.6. Carpz. 1 Ju. Ec'cl. /fé. 2.
def. 28, n. 9. ficin caufisexfecutivisloco litis conteftationis eft
recognitio vel jurata diffesfio inftrumenti, Carpz. 4. Refp. 3t. 7.
¥2.feq9. & p. 1. 10.def. 10. nifi ultra inftrumentum, libellus fuper
certis qvibusdam circumftantiis fuerit oblatus, cuifolenniter
& {pecialiter refpondendum, Carpz. 4. /. def. 11. Poft faltam ta-
lem meritorum caufz|tra&tationem,aut contradi®ionem effe-
Gtus, qvi asfignanturfolenni litis conteftationi, qvos cumulat
Borell, infumm.dec.tit. 50. n.98.65 feqq. Gilken, in Lun. C. de lie,
cont. n,48.O feqq. Umm.difp.12.5.19.& fiqq. zqvé & omni-
no etiam obtinent, Magnif, Dn. Kohl. Exere. leg. 4. 1. 10.
i XOET].

Utiinordinarjo procesfu juxta ¢. un. X, de litis contef?. pofi-
tiones interveniunt, facilioris probationis gratia, dem produ-
censeaqvin his continentur fateri,is contra qvem producun-
tur afirmativa refponfione confirmare, negativa qvid proban-
dum {itdeclarareintelligitur, Umm. difp,13. adprocesf n. 18, ita
& infummario adhibentur, cum & hic litis conteftationem fa-
ciant, Clem. Sepe verb, Et gviaScacc. lib. 1. de jud.cap. 6o. 5.1, Ex
petitioneitaq; pofitiones formanda funt ad el; clendam rej re<

tur,llmm,\d; difp.n.14. & hoe uti & juramentum relponden-

dorum {pecies videtur juramenti calumniz,arg.'cap, Prafentiym

2.ae1eft & attefl. in 6to. atq; adeo denud non preftari debet f§
generale calumniz Intervenerit, Umm, 4./ n,20, Pofitiones

autem ab articulis funt diftin&z, dum hi continent id qvod
qvis probare intendit & non probant congra articulantem , u-
tipofitiones contra ponentem,Gail, /5, 1, 05(79.7.6, forman-

surg; : Soldpes 4 beweifen fage wakr ¢y, Umam. 4, L5, 3, Reqvi

{ita
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fita pofitionum & qvemodo nec captiofz nec obfcurz effe de-
beant, explicat Umm.d. /. ¢h.3. Pofitiones{eqvitur Refponfio,
qvam reus facit per verbum credit vel non credit, v. g. den 1, po-
fir gldube wabr/den3: glaube nidht wahr/ {ub juramento refpone

dendorum ,d. cap.2.deteft, & att.in 61o. '
XXIII,

Probationes necesfariz in fummariis etiam funt faciendz,

d.Cl, Sepe Carpz. lib.3. Jur. Eccl. def.28.n.10, & 11. qvia judex

non aliter decernere poteft, nifi beneficio legitimz probationis

- 3pfi decaufa conftet, Vant./ub Rubr.denull. fent, ex def.proc. n.

38, &regulariter plenz & perfe®z reqviruntur, Scacc. i, .
de jud. cap. §3. n.23. per teftimonia vel inftrumenta, Hine
numerus & qvalitas teftium talis exigitur, qvalis in ordina
riis,fic nﬁn‘ {ufficitunius teftis depofitio 5 c. licet univerfis 23, Xo
deteft. &5 ateeft. c. admonere3i.q.2. Carpz. lib, 3. 7. E. def. 42. ne-
qveinjuratus hicadmittitur, L jurisjurandi,g pr.C.de tefl.adeo ue

. & miniftri Ecelefiz mediante juramento,qvod tamen coram

Ecclefiaftico Magiftratu, velillo cuiisid commifit, preftant,
€. qranquam i4.q. 2. teftimoniam ferre teneantur, c: nuper no-

- bis51.dereflib, & are. Finckelt. 04f, 95, Carpz. p.1. Dec.77. €5 lib,

3o - Ec.def, 22, Sunttamen qvzdam caufz fummariz,qva tan-
qvam majorem merentes celeritatem unico contentz {untte-
fte, uti fummariisfimum vel momentaneum posfesforium,0rd.
Camsp. 2,cap. 21, infin. Carpzov.in Difp. deinhib. Sax. th. 46 ne
43-in qvo & injuratis credi ftabilit. Carpz.d. L 2h.47,5.64.8
f699.& lib,1. Refp. 11.n. 7.8 féqq, cum hic non tam ordinariz
interveniant probationes gvam nudz informationes,ex qvibus
de juribuspartium aligvaliter conftare fufficit , Disf, Finckelt.
O©f;32.n.8. & ﬁqq. qva ratio etiam facit ut contra eundem
Ob/. 117, Dn. Carpzov. 4. Difp.th.48. recognitionem inftrumen-
torum, qva regulariter alias in fummaris pariter exigitur, i
fummariisfimo de necesfitate effe neget. ' Poterit & his caulis
judex, ficubi femiplene, v. g. per teftem omniexceptione mas
jorem,qvidiffert ab idoneo,Farin. 4, teftib. gveft. 62, 703. & /699> -
probatum fuerit, juramentum fuppletorium imponere,/, ad=
monendi3L. ff,deljur. etiamin matrimonialibus, Carpz. /10 3
Refp 5774 10.65'Uib.3. 7. E def. 46. | XX[V.




XXIV. £ & _
An autem iu proeceflu fummario reprobationes & Jifpu-
mtiones atteftatorum admirtend fint, ad arbitrium judi_ci:s
pertinet, qviin hiscausfis abi plena reqviritur, probatiofaci-
fius eas admittet, qvam ubi femiplena fufficit, Menoch. /4. 1.
870, quafl. 32. 3. 60 & feqq, {ic, Carpz, lib.3. Refp. 63,1, 9. & [éq9.
negatin exfecutivis, reprobationibuslocum effe.  Cavere ta-
;en omnino judex tenetur , necontra naturam {ummarii per
atteltatorum reprobationes & difputationes inmultim tem-
| pus caufa protrahatur, Carpz, 4. Dif, de 71b. S.th. 46. 5. 47. &
| : Jeq4. Didicicis aytem teftificationibus nec in fummariis alii
teftes recipi poffunt, Aurh. 4 quifemel C, deprobat.c.17. de tefl.
& art.Menoch, d. . gve34.#.5.6 fig4. qvamvis judex non tan-
| tum ex officio, fed etiam ad inftantiam partis, imo & poft con.
clufumin causa, teftes interrogare qveat, Maranta p. 2. Spe.,
aif}, 9. 1. 30. XXV, ;
Adinartificialem’probationem pertinet jummenti deig-
latio, qvz in exfecutivis qvidem procesfibus , utpote in qvibus
¢aqva probaridebent , in continenti liqvidare necesfe eft, non
" | admictitur, Berlich. p. 1. €oncl 29, 2. 62. Jacob Schultes 04/ 40.
l ' »s 14, 1n aliis tamen fiimmariis locum habet, Carpz. 4. I Refp.
| S2. 8,18 feqq.atq; hinc in caulis etiam mactrimonialibus,mos
do aflirmativé & pro confummatione matrimonii fiat, jura-

Sponfalianonefle contra&a, arg. 2, £ X. de condit.- appof. &' cap,

sit, X.de Trans, Carpz. d,1. 7. Ec, defs 44. 8.6, feqq. '

. XXV, ;

Conclufio canfe, qvz controverfiz discusfz tam in fado
qvam jure,ad decifionem fubmisfie eft, & vel expresfa vel ta-
i ¢ita, qvando ex circumftantiis apparet nihil reftare nifi fenten-
tiam judicis ,in causfis flummariis minime ef} necésfaria,'Ma#
fanta .l n.24.Vant. & all. fub Rubr, de N. S, ex def.proc. n.)45.
Menoch. /. 1. 4v.35. #. 1.qvamvis 1n ordinariis videatyr effe
de {ubftantia procesfus, gl.ind. Cli. Sape. ¢. gvoniam 1. X. de
| Prob.c.cum dilectus 9, de fide infir. Auth,jubemus C..dejud. Umm,
ARPrec, 4Py 19.myT, Cum, autem hodic in plerisd; judiciis cer-
-. TR L TS

e ————

mentum deferri poteft, non veré negativé fe, ue puella juree




i
1 judics
10" facl.

ch. lib. 1,
.8 fegg.
avere fa-
naril per
um tem.
1. 47.4
ariis ali
17. de tefl
10N tane
yolt con.

s 4. St

nti delye
n qibus
eft,non
00/, 40,

, L. Rep.

s, mos
[y jura
[a juret

(& ap

n facto
] vel ta
{enten-
13 Mae
0. P43

tus modus allegationum partibus ftatutus fit, nec ultra triplic
cam,aut qvadruplicam qvid admittatur,idem & in fummariis ob-

fervandumeerit, atg; adeo & in his tacite in causa concludi intelli-

gimus. XXVIL,

Ultimum fubftantiale, qvod in ipfo judicio intervenit, /éx-
tentizeflt, qva pariter in fummariis necesfario interponidebec, li-
cet certo refpectu prz ed, qvz in ordinario fertur, privilegiata fit;
fic volunt in fummariis fuper aliis posfe {fententiam dici, qvam fu-
per petitis , modo rei tractate congruant, Marant; 4./.». 33.¢um
camen alias libello conveniens {ententia exigatur, /.18.ff.comm, di-
vid. |, ult. C.defidei libert. Umm. difp.19-n. 47. lic Bartol, in Extr.
ad reprimenaum in verb. & figura n.22, & ex eo Mara nt.d. l. . 25, {ta
tuunt, in fummariisindominum , qvamvis per procuratorem litis
gaverit, posfe congeipifententiam, contra l.1, C. de [ent, & interl.
Menoch. lib. §. Conf. 415. n, 4. Poteft etiam in his {ententia ferria
judice ftante yd. Cl. Sepe Ver. flans & ¢c.cumin ordinariis{edens pro-
nuntiare cogatur, Novell. 82. cap.3. Umm.d, l.n 41. nec de jure
civili,aut fane n6 in omnibus cauflis umariis, per Auzh,nifi C.de fent.
exbre,recie, {criptura eft necesfaria, qvod tamen de jure Canon,
& praxi fori, ut teftatur Zang. p. 1. de Exc. c. 2. n. 43.{ecus eft, Vant,

d.l.n.70 Umm. d.diff.n. 39, £qveautem ut in ordinariis adaudi-

endam {ententiam citandz {unt partes, /. 47. i» pr.ff, de rejud. d.
Cl. Sape, ver. citatis Carpz.p.1.dec. 47, 0.2, Poterit etiam in fumma-
riisconfilium fapientum reqvirere judex,&fecundumhoclitem dee
terminare, Jac, Schult, & 2l 04f. 3. n. 278. Carpz.p. 1. 206, def. 3.
hocq;inrem judicatam tranfic, five judicis nomenadjetum, five
non,Bacchov. inTre. vol. 2. difp. 23.¢h. 2. lit. B.Carpz.d. l. def.1. & 2,
uniustamen confultoris fententia non tam facilé admittetur, nify
ad nnam perfonam collegium fuerit redadtum, . ficur 7. Soult. infin,
[ quodcuj. univer(, Confultores hi canfas & rationes {uis refponfis
inferere non tenentur,4rg. c. 16. defent. & rejud. L. 59.pr. ff. de rejud.
qvamyis judici petenti reddenda fint, Carpz. p. 1. Decyf. §5.n.18.
Circa irrotulationem a&orum eadem qva in ordinariis obfervan-
tur , & in fummariis interveniant necefle eft, atg; adeo citandz
funt partes, anteqvam. acta transmittantur , Schrad. de fesd,
p-10.[e(F, 14, 2,31, &' f¢q, fic & citatione opus eit, qvando aéta ape-

ricnda & fententia ferenda, Berlich. p.1. Concl. 59. #.19. & trans-
' C misfio




L

misfio utriusq; partis fit flumptibus, five utraq;confentiat,five alter-
ML, ¢. 1L §, asfesforem deRefer. 1 610, Besl. 4.1 ». 2.8 feqq.
XXHX, - *
Accidentalia judicii pracipua funt, jaramentum calumnie &
L g #n litem. 1llud, ut ex C/, Sepe conftat,in fummariis qvoq; praftane
dumeft, atq; ficetiam in Ecclefiafticis ) € L. §. quamvis, dejur, cal.
| 3» 6to. Finckelth. de Fur, Parrecap. § n.25.& foa. & tam ab ipfis litie
i gantibus,qvim eorundem progura toribus,c. ulr. dejur.caln. in 6to,
Hillig. lib, 24, cap, 3. lit. K, & Advocatis, /. 14.9-1. C. dejudic. c, 3. 4,
6. X. dejur. calum. nifi hiinitio officii {uj juraverint; Umm. 4.
| 9-adproc, »,29. Remitti illud expresfe neqvit, omningd autem ta-
cite, fifc. nonexigatur, . 7, aejur. cal. in 6to. Hillig.d 1, i, P, &
qvamvisin Foro Civili (nam in Saxon. non freqventatur, Ca rpz. p.
1.12. def. 21.) generale calumniz juramentum {ufficiat, /.2, C. de jur.
propt.cal, Novell,49.c4p.3, {peciale tamen 2qvein qvibusdam cafi-
t bus , ubi fufpitie malitiz fubeft, praftandum eft, Hillig. 4 /. Hoe
. juramentum i reftitutione expenfarum vidty
probabile eft, Carpz. p. 1. Decif; 46.5 p. 131
= libet caufa probabilistemeritatem excufer
_ jultz cauflz conteftatio , Z 1- pr- C. dejure;. prope. calum, Turamen-
| ~ tumin litemin fummariis caufis,prefuppofitis terminis habilibus,
, etiam intervenire poteft, ita ut qvod affettionis dicitur, dolum
| | non reftituentis pmfupponat, veritacis culpam aur!qvod resnon
 exftet, &ejus zftimatio probarineqveat, t.2. 1.6 Cd,in bt jar.vid,
Umm.difp.20, XXIX |
Poft judicium i partes in fententia nolunt acqviefcere, remediis

legitimis eandem in fummarijs qvoq; oppugnare posfunt, Atqy
| _ fic appellatio in his qvogq; obtinet, arg. l.1. inprf. de appell, Sunt ta.
k| men qvedam judicia fummaria

»1n qvibusappellare non licet, wtj
eit posfesforium momentaney

m feu ﬁlmmariisﬁmum,qvod appel-
lationem non admittit, /, u». C.fidemom. posfes/: Carpz, lib, 1. Refp,
3%.18.0 [¢99.& ind-Difp delnkib 1) $2.7, 124 & feqq qvanqvamil-
r leibid. 2, 53, in Inhibitionibus Saxonicis appellationes recipi tefte-
# | ' : '

tur.  Incaufis exfecutivis zqve frivola habetur appellatio, ¢. cuns

appeiationibus.s de appellar. in bro,itemin notoriis & fimilibus, Hil- -

hg. in Don. 116,28, cap.6. lir. 7, Tnfantis autem appellationis in
fummariis xqve lummariter & ﬁmphciterpertra&anda eft, cum in

* gva-

m liberare; non im-
def.3r.cum enim qve-
> multd magis religiofa




faﬁVC a}tcf.,
19

lumnie (¢
5 praftan,
dejur, ca,
b iphis liti
alu. in b,
A1, ¢, 3 4,
mm. dif,
autem fa-
i, P, &
y Carprp,
, . dejur,
dam cafie
. . Hog
rnon ime.
im qva-
religiofa
1ramen-
bilibus,
dolum
resnon
. vid,

smediis

Atq;
unt td-
ety Wl

~ gvacung; inftantia & coram qvocung; judice, qvalitas cognitionis

fummariz perduret, Vant.4, L, #.53. Schultes 04/ 3, . 105. Farale
interponendz appellationis idem eft, qvod in ordinariis ; 4usb. o=
die C, de appell, introducendz verd, qvod & alias exarbitrio judicis
pendet dejure Civili, & profeqvendz, voluntate judicis arctari
poteft, uteo citius cdufa ad finem perducatur,
XXX, |

Beneficium nullimtis in fummariis itidem obtinet, & Facilivs
gvidem ;0b vitium circa perfonas commisfum, qvam ob vitium
procefsiis vel fententiz; 1taq; (ijudex fueritincompetens, ¢.2. C. fz
non 4 compet, l, ult. C. dejurisd, omn. jud.vel gvando litigantes aut
propter naturz, aut legis prohibitionem in judicio ftare non potu-
erunt, aut qvando procurator falfus, vel illegitimus foit, nullitas
in fummariis zqvé commisfa eft, & deilla agipoteft, Nullitasob
vitium procefsis vel fententiz in fummariis non ita fagile occur-
ret uti in ordinariis, fi tamen certa& inillis per ftatutum loci pre-
(criptafitprocedendifolennitas, necea fueritfervata,tum & fume
marium nullum reddi poteft judicium , Vant. fub Rubr, de null, fent.
ex def. pro. n.54. ficfinulla petitio, aut ineptisfima, nulla citatio,
nulla caufz difceptatio intervenit, item fi fententia contra rem ju-
dicatam,vel jus feriptum lata,nulliter & hic procesfum fuifle intel-
ligitur. Agiauté poteft de nullitate intra annos 3o. a die latz fen-
tentiz, modd ettam tot annos negotium duret , alids vel breviori-
bus,vel longioribus terminis,juxta naturam negotii; deductio nul-
litatis circumfcribitur, Berl, p, 2, Conc. 61.7.5. In Foro vel Elect. Sa,
Xon. certum tempus,puta 6. feptim, & 3. dierum a die publicatz {en-
tentiz computandorum;prafixum eft beneficio nullitatis,Carpz. p.
1.26. defianin | XXXI.

Supplicatio in fummariis caufis,in qvibg de jure communi neqvite
apcllari, fc.ubi ob fublimitatem vel privilegium judicis, appella-
tic prohibitaeft, zqve expediri poteft,juxca Axrh. guaefupplicatio
C.depre lmp. off. & Novell. 119.cap.5. Vid,alleg. a Berl. p.1.Con.6o. n.
24, Sic & Reflirutio sn integram in fummariis qvogq; intentari po-
teft, modo deceptio & l2fio notabilis, & in minoribus minortas
pmbemr,l, 4.8 1. 5. C. de reﬂit. min. intraq; qvadriennium peta-

tus,/, fin, C.de tempor, refi. Caspz. lib. 2. Refp. 96.4.3, & [¢97-
f XXXIL




XXXII. .
Exfécutio tantd magis in {ummariis locum habet, qvanto expe-

-ditiorin his,utillaintentari posfit,obfervatur procedendiratio, &

im¢ ipfeexiecutivus procesfus fummarius & reliqvis celerior eft.
Exfeqvitur ergo fententiam judex ordinarius, ut & delegatus Prin-

- cipis,l. un. C.quiprofuajur, & is,cujus jurisdictio prorogata, ¢, gve-

renti26, de off. & pot. deleg. Ummius difp. 23. 5.5, ut & judex appel-
lationis , modo appellatio non fruftratoriaaut deferta fuerit, /32
§. 2. C. de appell. Et fitexfecutio in rem petitam & per {ententiam
aafignatam , velob debitum, in omnia bona, juxtaordinem /4
a4 Divo Pio 15.§. 2.5 feqy. ff. de re judic. exceptis inftrumentis ad a-
griculturam pertinentibus_, 7.6 8, C. que res pign. obl. & libris
ftudioforum & Docdtorum, qvibus tamen non parcitur, {1aliz res
non adfunt, /. 40. . devejud. l. 4.C. de exfe, reijud. Carpz,p. 2. I. F.
25.def. 20.n. 6, & [eqq. Proceflum & formam exfecutionis defcribit
Berlich,p. 1. concl. 71. & ex foricujusq;obfervantia melius addifgi-
mus, XXXIII, | -_

De Reasfumptione Procefsus, qvz eft d_eclaratio hzredum, qvod
litem, qvam defunctus habuit, continnare & abfolvere velint,(fors
mulam dedit Berlich.p.1. Concl. 27.%, 23.) qvari poteft,an & in fum-
mariis necesfariafit? Etqvanqvam hacipfa commenta {it Prai-
corum,adprotractionem litiumapprimc taciens,ita ut &Carpz.p.L.
Dec.36.7. 9, non immerité omnibus modis laborandum efle dicat,
atreasfumtio hzc vel prorfus abrogetur velad minimim reftringa-
tar, atq;adeoin {ummariis, in gvarum ventilatione ea potisiimum
exiguntur,qve naturaliter caufz cogniriodefiderat ynon videatur
necesfaria, non aulim tamen affirmare Reasflumtioné in his ceffare
contraobfervantiam fori, & cum in aliis etiam Proces{us {umma-
fii partibus qvedam qvajuri pofitivo ariginem debent, videamus
intervenire , atq; hincetiam ¢4. 4. diGum fuerit, plerasq; & po-
tisfimas omitti folennitates exjure pofitivo defeendentes. Verum
folennis reasfumendi modushicexulabit, & (ufficiet, fi citati heres
des breviter & {fummariter voluntatem continuandi procesfum de

plarent, Berlich, d. /. n. 2. Sed

tantillumde fummario Pt ocesfuin Pr-xﬁ;ntia;

rum attulisfe mihifufficiat,
SOLI DEQ GLORIA,
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