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A quo & quoufque exxquatio legatorum & fidei-
commiflorum fitfaéta..?

® Lienisfefeornaffe plumas Impe-
QLY yaror nofler idetur viris doctis , dum ve-
AL terum 7 Ctorumoperas fus ma’zz/b ie ven-
“"',* dicat €5 antigua pronovis vem non bené
) perpendentibus obtrudit. Qua inopinione
= wutnosconfs rmmz‘; prater ,z/zm,wp//z addu.
cunt etiam exmgvmumem /egzztarfzm &5 fideicommifforum,
guam Tuflinianus elsze gsz i [piritn fibitribuit £, 2, C. com-
mun.deleg. & in§.fed ng ufe}uej' de leg.cum tamen conflet e
Ulpiano acceptum f&rre i for.de /cg .40t Imperatorem a

afuperbie €5 [fallt notalibereny proconciliatione borum te-

Xeuum multa adducunt,ut Cujac.8.0bflc.4.Pac. cent.s. g, 2.
e e ) OGOl S Aad AL, CEN
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DIATRIB. DOMESTICAR.,

Revard.z.war.q. Vult.ins. 3. 7.de leg.qui Llp.tantim regu-
lam hanc in certis terminis pofuifle, Fuftinianum vero omni-
bus applicuiffe tradunt. Alir Tribonianum bic wnfurpaffe lice-
tiamdetrabendr & addendiab Imp.fibiconceffam 1.1.§.7.C.
de V. J.E.C5 limitativum PEN¢ detraxiffe,quod Ulp,addide-
rat.Hoto.in§.3. 7 d.t . velexceptiones in .1, appofitas,omifif-
[osdnt. Auguft lib.3.emend.c.y. Faching.cont.c.30. Dn Ari.
exere.y.th.ag . dliialiter,vide Duarib,2.difp.an.c.9, Albere.
Gentild lect.o k8 17, Robert. 2. fent. 23. Corafss.mifcell.17,
Marc.Lyckl.lib, 4 memb.Eleg 1, Nobis omniné vera videtur
iorum fententingui d. L. Ulpiano afignant, illamdg, exe.
quationem ante Fuftinianum noftrum in multis obtinuiffe
putant Hinc idem Ulp.in 1,8.8.2.4e condit &5 dem.frdeicom -
miffavice legatorum fungidicit. Panlus appellatione legati,
| @'}fdcimmmzﬁ}m cantineri,l,87.de leg.3.Tryphon in /. 3 0.de
pact.dotal, guoddixerat pralegatum,in ﬁaf vocat jd;;ca@_
miff1zm, €5 Pomponius legat um,boc 57, jz"a’_c’zcammﬂumzﬁdzz-
commiffarioreftitui,l.16.d.¢,VideCrjac. /15-.4-"% 27.pACCEL
0.946.Verba tamen,PéR OMNIATribonianifinum [fapere cer-
tum eStenam €5 jure Digeflorum multefucrunt differentic
inter legata € fideicommifla,quas ex Alex, Turamin lib.de s
exeq.leg.c L5 feqq.vefertEnncliDon.lib.8.c.2,/.c. Qe cit ab |
Imp.inl.2. C comm.de leg. compilatione Digeftorum prioys
(ut patet ex [ubfcriptione,post confirlatumLanpadii & Ore.
[flis,quiannus est anato Chrifto s ;», 910 &5 (ulbféquente com.
| poncbantur pandecie) effent fiblate, non potuit Tribonia-
\muts eff ugere antinomianifi adderet illaverba PER OMNIA,
shienim juffus erat aFuftinian.inep.ad 1pfum fcripta,l.a.§.7
314,65 quodimperfectum eshyepleatis,C.de V JE.Poffernus
|

erizdicere,quodexaquatio Ulpiani no fuiffet recepra tepore
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Tuftinianisverumcnmprior conciliatio fit melior € firmior!
MCrito cam et inenius, . |
Extendit autem e bac comparatio & exaquatio tan. i
tumufque ad effectum, nonadrem € naturam ipfam, id |
quod liquet.Lex §.3 Infl.de leg.ubi ipfé Imperator diftinguit |
inter naturamC commixtionem,eod, (ufficienter fignificat, |
EXRQUALIORCHS A [¢ nON propterea factam, ut naturaipfay |
confunderetur,fedut par utviufqueeflet effectus. 11 Siid|
propofitum fuiffét Iimperatoris , procul dubio etiam fuftulif-
[et nomina diverfa,cii non ignoraret ex diverfitate nomini,
reviiquog,diverfitaten argui,l.y.C.de codic. ¢ 6.de V.S, Sed |
prius factumnon est,arg.rubr ffide leg. € fdeicomm. € C.
comm.de leg. &5 fideicom. niff quis idemeffe putet, delegatis
& legatis,communi alegatorum €5 legatorum , quod]av-
Acyov-quinimo rebus fe, non nominib, legem ponere,exprefie
dicit Imperatorin d.l.2. I, Quiaut oftendat Fuftin for-
nam &5 naturam fideicommiffornm €5 legatorum effe fepa-
ratam,de [ingulis fingulariter agit in Codice, quo tamen pe-
Cultaritractatu.opus nanfuiffet, ffuna eorum fuiffet forma,
fed fufficere potusffet in Inftstionibus propter nevos Fufli-|
nianos id fallitatum fuiffes. IV, Quin gugcungueinter fe
Comparantur,eaoportct Afetnvicen effe a’.éz-'cijﬂz » aut fi [funt
eademyfalso dicuntur comparari, omne enim fimile es? difsi.
?711'/6‘:5?' omne agialecst fuinaturainsqguale, Sic infans€s
furiofusexequantyy. g.de acquir. ber, furiofus & prodigus
lgo.de R, F.furiofus €5 ignorans l.4.de vepud, Quis Vero ne-
fcit, alium effe infanten , prodigum & ignorantem ¢ ant|
guis aixerit infantem , prodigum € jgnorantem ¢ffes
furiofos 2 Amomvbots € tamen ineffeclu comveniunt,
S1¢ etiam legatum verbis preeariis relictumyvalet ut fideico-
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120 | miffum, &5 contra,frdeicommiffum tifdems altionibus petipo-
I vest,quibus legatumese.ex quo tamen non fequitur,quod fint
eadem,ut vult Alber. Gentillib.r.lect.c.17,65 Gerbard.dif,
teflam.O.th Oucontra AntFab.0.confoct. 3 W efiad S . luflude
leg.Don.g.com.c.2. Turamin.de exequut.legie, 7. Fachin, .
contr.c30.Vafq.libs2.de ficcefcrcat.§.17.n, 16, clariff, Dn,
A dnar.Dinnpracept.noftrum colend,ad d.§. ;. de leg.
QUESTIO II, _
Anin conjuncttone verbali locum habeat jus
. accrefcendiz

Q Ua finejus accrefcendi primitus [it introduclumt tam in
bereditatibus,quim leg atis,non eadem omnium e§ fen.
tentia.lllud dubio caret , in bereditatibus ideoillud effe per-
miffumnecanfa teflatiadinteffatimateriam tendat 5 inle-
\gatusut ultimadefunctivoluntasobfervetur,quam alids le.,
\ges civiles profancia s legis loco habent, LS ouin f.diber, ier"'
tit.,13.Cude nfifr dpenpr.c.denecef. fer.ber.Now.22.c.2.pr.
Quemadmodum eninr abfurdum estdefunclumab beredes
partimreprafentaripartim nonl.22.deufucap.Nov, 48.pr,
Junita 3469 L.6r.de A.R.Dl31.de ber, ihfﬂ-‘d‘/t?gdiﬁg » Go-
|\ w21 vefoluc.a0.27pA0 033 it etians inconveniens Yidet ur
Yoluntatem teflatoris partim valere, parttmVeronon, 155+
deacquir.ber. &5 fic propartes teffatumdecedere, pro parte
inteflatum,ly.de R.F.clariffviro ScipeGent.in tr.de fure ac
crefc.c.ant ne eadens res eiden per fons partim videatur le-
Lala,partimnon l.58.de /éjg.f 2. RAN OIRNES CORJUNCLL UL
perfonepotefiate funguntur,l, ;.4.de leg.1, «Eg_z'b’. Hortenf.ad
tit.de ufufreacerefc. An autem boc accrefcends Fus in qui.
buslibet conjunclis locum babeat 2 iy doctifiimi dubitant,
wm primis deillss , qui verbic duntaxat [unt conjuncti.

r-




DECAS VI

A firmantinm [ententiaveritatiest propinguior,idgfic o«
frendimus I, Conjunctus verbis prafertur reliquis cobereds-
bus, ).89.de leg.30at non propter nudam inflitutionem, [ed
propter conjunitionem & anitatem fermonis,qua quAafiin u-
num corpus redaiti funt lun.§.10. C.decad.toll. Ergo per Fus
accrefcendi ILIden ait la16 in fide legy 1. ubiduo proponun-
Sur cafus, quorum primus in [¢ continet conjunclionemrea-
lem €5 werbalem [imulyex quo datur jus accrefcendiyid quod
dubiumnon habet,§.8.F.de legat pofterior babet cojunciio-

nem verbalemut [iTitio Pofthumio res eadem legata estvi- |
7iltbus portionibus nominatis, Titius totam rem confequa- |

tur non nato Poftumo,aty, fic idé fit in cafu boc,quodin prio-
#ic Quo ergd jure Vindicabit Titius,nifi accrefcédi? 11 per /.
qude leg. 2, ubiinter Mevium & Seinm est conjunitiover-

balis, que ex eo prafumitur,qitod verbum L'E G 0, femeltan-|
tuum eSEpofitunt, €5 fic una oratio idetury licet particulaco- |
| pulativa €t qus alias coujunitionem efficit,.66.de beranf?., |

fit omiffit o1 4 3. de VoS.Realems antens conjanctionem ibinon

admitti inde patet,guodpartes funt adfecte abinitio y tizide |
colligitur verbalis d.§oude leg 3. Duamvrs enini &5 re qiio- |

dammiod) canjzméﬂ videantur,dum habeut partés ty’ﬁﬂew
fundipro indivifo,quainintellectu, nonantem IN COrpores
confiftunt s I.s.de [Brpul.[ery. [.66,8. 2, deleg. 2. tavien qua-
| renus :‘pfé teflator paries c‘xprq/f?t,mtmm Yerbis duntaxat
[frint conjuncli, proguo potiorest conclufio, cumvoluntas
Verbis it praferenda lyz1g. de V.S, [7.in f. de fapellleg.' Ad
Don.7.com.13.£5 ibid. Enyecl lit . R. €5 4d lvs.S.fin. deveb.dub,
Duardiby.dejur.accrefe.c.to, Petr, Greg Jibr. 46 sc.ult .10,
in Syntagmgur.Gaedd.adligzn.pde V.S;Alb.Gent.1,lelt.c.

485 bujus fratve clarifiin. Scip.ip ty.de jur. accrefeend.c.6.|

i3 - Bronch.
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22 Y Bronch,3.a4f.6s.Hanon.difp.10.th.26,Dn.drum exerc.g. th.
it t.Gerbard,dec.10.9.7.Vult.ad §, ult, 7 .de donatinn.g.5 10.
i | Heig.ad \.9.F.deleg. Diff.dut . Fab.b.confelt.c.1.€5 49.err.
il I i | prag.q4.Govean.dejure accrefi.u.26 Borcholt add, §.9, 7.
il i de leg.Facbilib.s.contr.c.50.Cujac.24.0b/.24.Vide in utram.
Ll | quepartem clariffvir,Dn, Job.Sucv.in clegantifiide jure ac-
i | crefedtractdibz.c.z.pag.026. -
111 o QB TIO L TIL
| Anrei cujus legatariusnon habet commerciun
g ] utile fit legatum., 2
] _Qllmdag!;idem legatis est domatio quadam,§.. F.de leg,
| gue nobis rerum legatarum dominium parit , 1.6 4. des
| furil.69.pr.de leg. 1.0.80,de leg.2e0poreet ut iftinfimodi res no
4 bis legentur,quein dominio &5 patrimonio noftro effe poffit,
| unde (urioft effe dicitur, taliasegata teftamento adfcribere,
I | quecomercin effugiunt l.39,§.8.65 feqq.de leg.1.in tantim ut
Hl ¢ nec &ftimatiodebeatur l.49.§.1.de leg.2. Duidvero, Anidem
i | obtineat. i talis res legata eSt,que quidé fni naturain patri-
' ' monio effe pofiutscerta tamen perfone propter aligunod wmpe-
dimentun acquivinequeat,quaripotest Diftingucndum esf |
inter beredemEs legatarium. Sibheres non pofiit rei legats ac- '
| quirere dominium,tum legatum valet ita ut velipfam rems
praflaretencatur,fiinbonis teflatoris fuerit , vel aftimat io-
nem,fi nonsl.42,65 dilqy § .penul.d.t.de leg.2, Nec refert,
g guod neno plusjuris in alium transferre pofiit , qui ipfe ha-
i betl.20.de A, R.Dlisq.de R.F.Nam translatio legatinen co-
il | fideratur ex perfonaberedis,quine rem quidem cepiffe videri
gl | ' potest Lynde Vert.Sla. §u3.de beryvelacl./,go.de leg.2.fed
il | _ | exipfius defuniii teflatoris,bicn. vult legatario aliquidex
' bereditate collatym 4117 pr,de leg.1.65 ab coyelinguitur [,30

de leg,
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deleg.2 Et [iheres apraftatioe legatiliberaretur: propter [uz 123
incapacitatemconfequeretur commodum propter delilt um
(namplerumg, interdicitur alicui reicommercium ob perpe-
| tratum aliquodfacinus)quod 5t abfiirdum,li3 4.§.1.de R. T
Lutt.C.dereb.credd 3.8 1.de don.int.vir €5 uxor.contra ve-
7o legatarius cx alieno crimine fentiret penam,cont.l.20.de
| | paen.l.22,C eod-Atgboc est,quod diciturinl. 3. 4.de V,0.mul-
Lo imercﬁ', nutris 1s qus promittir;non babeat reicommer-
CIm, AN VEYO IS CHEProwsittitur : priovi'enim cafu pro-
miffio noceve debet promittents, Quod fiipfe legatarins non
baaeat vei commercium,fraftraest legatum: Quidenim me-
dirsopus est,ubi finis haberinequit{Ita ut nec resynec aftima-
tiodebeatur.Idgloftendit l.49.8.2.de leg,2.qui textus ita le-
gidebet:quodmeritoPrifcus Fulcinins falfum e[fe ajebat.Idg,
tam antecedentin, quim confequentia Yerba demonfirant.
Egerat Paulus in§.1.de cafte ubiaftimatio debebatur,fubjecit
in§.2.exemplum legati,in guo nec res,nec &ftimatio est pra.
franda, €5 denig,in §.;4iftinfmodi fubneitit legatumyin quo
| &5 res €5 aftimatio,diverfimode tamen,debentur 1L Duia nt
| promifSio incapaci factayin nibilis abit d.l.34.de V.Outactia
Nlegatum:licet n.a contractibus ad nitimaswoluntates argu- ]
[ mentarilig 4. §.5. delegars 5biavendstione adlegatum Ulp, ’
concludit,est enim inter has €5 illos ﬁ;mmﬁ: concordantias |
|argf 16.de adminut junclalul 10,65 1,55de acquiren.ber.
111 Quia adjunitum non potest fubfiftere fine fuo fubjecto,t
122.8.3.de RV . Eftimatio autem eS? rei aftimatse accefforinm.
| Aeque binc est,quod etiamfives debits perierit , tamen &fté-
Matio non P({ﬁ Lpetiy nifi beneficio rei petite 5 debite, l.22.
deveb.cred.|.penis ult.de condict, tritic. Famverdin boc
legatores ipfand debetur,multdminus igitur ejus aftimatios

Atg,
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Aty itaflatuunt Don.Giph,&5 Cuj.addliz4.deV.0.Ged.
tr.decontr flip.c.6.concliaon.aig. Foban.Borcholt de V,0,c.

¢ 1.18.65 [69q.Dns Arum.exerc.g.th.¢ Diff.Lac.cent.0.q.6
QUESTIO IV
In legatogenecriscujusfit eletio? |
NE Andabat arum more pugnarevideamur,prafupponen-
dum omnino putamus , legatum generis effe validum.s,
modo genus tllud tales in fefe contineat [pecies,que non ita s

funt dever[e,ut lcgatum fiat illuforiuns,§.figencraliter, 2a.

F.de leg L7 detritvinleglazl iz digrdeleg.r .2.§.1.de opt
teg LultSaic.comm.de leg...75.de leg.z.ex quibus omnibus le-
gatumpgenerisdejure (ubfiftere patet. Nuncut propofitum.s
pancts determinemus,itafiat fententia: In primis voluntate
zeflatoriseffe refpiciendam,utrum eafaciat pro herede , an-s
vero pro legatario,fiveexprefie five tacite, Poterit autem ea
conjecturacapiex verbis,quafiadlegatarium funt directas,
ipfiindultn est electiout fidixerit: Lucius Titins babeto ,ca-
pit0,0.3 4.y penade leg.1.finvero ad heredent, 1147 *"Pﬁ us 57
arbitrium eligendtut fi itadixerit: Decem ant quindecim be- |
res dato.l,43.8.fr.de leg. 2. Rationemdifferentia banc damus:
guod in pofteriort legandimodo , beres conftituatur debitor, |
cujus alids estelectio,35.Cude donatd.s2.mand.fio.§ultde
iur.dot.ls.§.0.qg1i €5 a4 quibst man;in priorivero legatarius
recth confequitur rei dominium,nec peres pro debitore habe-
tuy Vide Vult.add.§.figeneraliter, T.de log 65 Hortenfabid,
Sinvero teftator ambigué locutus est,ut Lugio Titio fundun
bunc velillum do legotunc regulariter electio est ipfrus lega-
tarii Id,§ fi generaliter,l.20,.008. ) .2.de lega,l.23.de leg.2.l,
2.8 1. de opr. /c'g Aoultim o, C. comm.de /c'g. LANQUAMNS acto-
pis in vindicationes,(i1.4.65 L1y .§..verf.quodft desR. V.

Il Q_{u}:
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11, Quialegatum p/cmmque"}'c/éﬂguimr ;aédligz’;ad meri-1 445

tumyl.g. profoc.quant.ob caufamlegatariumplus amaffe vi-
detureftator, quamberedem, atg ficipfieletionens concef-
[iffe.l.r.de donat.mors.canf.cum voluntates defunttorum in
seflamentis pleninsinterpretemurydiaz.de R.FEt fic natura
legatiper VindicationemiributaeSt omnibus legatorum [pe-
ciecbus,ut neceffe non it flatuerecum Adnt. Fab.l1h.6, congecl.
caHorten.add§.figeneraliter Nicol Vallade reb.dubitr.14
.1 difcrimeninter legatum Yindicationis £ damnationts
adbucmanereVide Gomez.2.vefolarn.43.p.375.Don (ib8,
com 19 e[ 6T Vult.E5 add.§.figeneraliter.Giphiibid Rob,
2.caq-Paccent.d.queaft.16.Dn.drum.exere.g.tb.ro.Brouch,

| \certiq.aff. 4.

QUESTIO V. .
AninQuartam Trebellianicam imputenturea,qua
| jure pralegati capluntur? 1
INtcr quartam Falcidiam & Trebellianicam adbuc bodies
magnameffedifferentiam,exemplisdocet Francif Duar.in |
Yit.adl Falcid.c,8.65 ex eofatis apparersquodindeductione }
atriufg, difpar fit,&5 obfervetuy vatiodn quartamenim Fal- '
cidiamimputantur ea tantiim,qugfure hereditarioberes ca-
pitynongusjuye legativelfideicommifiisin Trebellianicam s
veronontantion bhac,fed € illa pariter concurruns, &5 gene-
raliter P uranda funt, que Judicio .a’fﬁm Cls percipiuntur,
Lor.prind.gs.adl.Falcid..22.§.2.ad Sc. Treb.Duar dit .65 2.
difp:-annsverf.caoDonell.§.com,26.65 l1b.7.come.ult, Ant.
Fab.o .Cﬂﬂjt‘ ct.e.3.85 4 Fach.8.cont.o.s.Dn.Arum. exercit,
o.th.ay. Firfle.partadifp,ig.h. 7.Cont.2.fubceflect.s. Mat-
theac.libi2.de via Jurwc.2a,m,02, Quifere omnesde rationes
differentis funt fo lWiciti,fed inter fe non convéninnt . Ad afy-
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lon ignovantis,l.20.de Ll.cum Matth.confugere erubefcimus
| ideog, eam, quam tradit Dn.Arum.amplectimur yin eaque
| merito acquiefcimus.Diff.Cuja.§.0bf.c. 3. Hotom .ad S fed no

(g, axiom.2.Infl.de leg.pac.6 . évaslio®. 9.51.&5 feq.His igitur
| 1tapofitis,guarere quis poffet,quid de pralegato effet cenfen.
dum,an €5 hoc ut cetera legata in Trebellianicam imputare-
turs Refpondemns, Pralegatum partim imputari,partim de-
ronon.Quatenus heres fiduciavius babet prelegatum jures
bereditario,eatennsdebet IMPpUIAre; quatenns Jurelegatiyea-
tenus abimputatione liberum eSLEt hoc probaturid per ! o1,
pr.adl.Falcidibi; proeaveriparte,quam accipit i cobere-
deyextraquartam id est,quod accipitur 4 coberede, At heres
frduciarius pralegatum babet duplicijure, V., G. prafegatus
estipfi fundus,&5 bereditatem reflituerejuffius eSt. Fundus
bicproeaparte qua heresest, debetnr ipfi jure bereditario,
cumnemini afeipfo legaripofiity Lir8.434.§.1.L1:6.§.0.des | |
leg.1.proreliguaveripartejure legatipeti potest & dcobe-| |
redibus prafiaridebet (75.§.1.de leg.2. 11 Huic geminnm est,
quod tradit Ulpran,in la8.§. fin ad SC. Trebel. zéz. 1d folum._s
non debereexm reftitnere,quod dcoberede accepit: alterum,
‘quod A femetipfo ei relicffﬂﬁ? est,i2 fidercom mg[fym cadit. 1.
Confentitetiam Fulianusin L86.ad . Falcid.ut Frater frd-
eiarius beves,cuipradia fint pralegata, pro e partequahe.
resest, b.e. protertiatrientens prelegatiin Falcidiam feu
Trebellianicam ( fumuntur enim ihidens proeadem quaria)
amputet,non antem pro doa’mme,guem jure legatt Aduobus
coberedibus confequebatur. Ex qua l.€5 hoc difcrimenin im-
\putatione portionis bereditarig notandum,quod [Cil tota im-
putatur,fi nulla factaest mentio quart&;pro pavte tantum,fi
' teftator guartam retiner; exprefie dixerit, IV. Dnorefpicit

eLiam
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etiaml.zq Cfam.bercife.obfeurailla quidem,fed quedextre| 27
explicata,pro noftva fententiafundamentum habet optimii.
V.Rationemverodifferentia,qus estinter id guodjure bere-
ditar1o & legati capitur,non in difformitate titulorii,ut pu-
tat Sichard,add l.24.n.0 Sedinnatura ipfius prelegatipont
dam effe putamus . ESt n.pralegarum,quod Teftator hevedive
luit effe pracipuit,unde et Vocatur PRACEPTIOn ).3.8.4.4d
SC.Trebul.75.8) 1.de leg.2.nomeffet apracipunm,fiin quart
smputaretnrsCs fic necpralegatinVide Duar.d.t.8.pag. (mi-
bi)7 47.8.Donadd (.2 4.ma2.Diffidnt Fab.o.conject.c.5.als
quatenus Stcbard.d .65 Hanonydifp.11.2bag.
QUAESTIO VL.

An Legitima fitrimputanda in quartd Trebellianicam?
A Micus Plato, amicus Socrates, amica magis veritas,
> Quartam Legitimam in Trebellianicam imputari mults

[ant,quidejure civili affirmant, aquibus ut recedamus fa-

ciunt fequential Eatantim in quartam Tvebellianicam s

smaputantur,qua judicio defuncls perciptitur Lot.pr.ad (. Fal |

ctd l.22,inf. ad SC. Trebell .Sedlegitima liberis debita s,

non capitur judiciodefunctipatris. Ergo. Minoru verita-

tem stwdemonflramus » QDuicquid ab authoritate legum de-

pendet primario; idVvoluntari hominum adfcribi principali-

ter nequit,€5 cotral.rz0.deV.S. Atquiliberss debira legitima

dependet ab authorirate legts Nov.11s.c.3.pr. 05, legib.debita

portione m.Ergo,Deinde guiCUNginvito dcfuné?a diqm'd ex

veftamentoconfequiporest,is mon magnii beneficiii videtur 2

acfunclo cofequisimé nibilcimod; fenfiffe.fed magis accepiffe

guod fibidebcbatur,l.84 pr.de ber.inft.in necefiitatib.n. ne.

ma est liberalis 1.18.de adim.leg . Sed quis nefcit,liberisita de-

beri /t"g itisnamy ut nullo modo 1p(is anferri queat, ne ?gia’fm

S excaufa
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ex canfaadexheredationen babilidubiergo judicium defun-
cti? Nonofficit,quod quidam reperunt, legitimam deberes
‘relinquititulo inflitutionis,at g, fic dependereex voluntate |
teftatoris:praterquamenim quodprincipium petunt(potest
enimalio modo relingquiut'ex d.Nov.us.c3. luce meridiana
clarius probabimus,fi quifquam id 4 nobis exegerit ) non fe-
guitur; Accedit hic Voluntas: Ergo ex Yoluntate totares esf 4-
ftunanda.Certum enim est,quod<s legitima bereditasab in-
teftato perveniat ad heredes legitimos-ex woluntate defun-
cti,qui dunr non ademit,dediffe videtur,.1.§.6,de (3 1.8.§.1.
dejure cod.interim tamentoraves 4 legis aythoritate,ut can-
[aprincipaliorideterminatur,l.1.§.0.profoc. [70.65 [.77.de
acquirber L Quecung, filins babiturus effet,etiam alio be.
rede exifienteyeafunt extra canfans bonorum defuncti, €
proprerea fideicommiffo non continentur .68 de leg.2. Sed
| babiturus fuiffet legitimam licet ipfe beres non effét feriptus,
fed alins Nov.as.pr.ibi ex necefSitate, 6 d.Now #15.¢.3.Ergo
nec in frdeicommiffo contineturynec it quartan eSL mputan-
dayin primis cum filius eamnonbabeat éeng’ﬁc{o inflitutio-
P g bamisner fideicom {ﬁ-”"‘. pr,cccpfza;;z;r ynetreten-
tionisynee deductionis ut vequirit, Lot pr.ad Faley Sed [olius
legis autbhoritate 11 Quia abfurdnm f&rct, i filius inflituts
mihilamplius confequeretur quam exheredatus, cuysillins
favormultis parafangis exberedatifuperat, g, de i, €5 poft.
Sed exberedatus babetlegitimaml.32.C.de ino ffteftut g
turbenignitasinflitutionts appareat, Trebellianica infiity-
tononest demga nda. IV, Hine aperte proponitur di Crimen
inter legitimam & Trebellianicam in (.8.8§.14.6515.deinoff.
vefi.quodqus in querela inofficiofl fuccumbit, bane amittat,
slnm vero tanguam &s alienum retineat: additacanfa, guia

- bane




DEcAS VI

‘hanc tantiim ex tefbamento accipiat.Non debent 1gitur inter
(e confunds €8 mifceri: V. Quinetiam duplicis quarte dedn-
&Fio proponiturin l.3.8v2. ad S. Trebel; ubi tam ex legatis,
guans fideicommif§is permittitur detraitio: alteram igitur
deducunt ut Falcidiam,alteramut Trebellianicam. Quid ni
spituretiam filius alterampofiit habere ut fisus, alteram ut
beres fiduciarius 2 Sic enim patrialind beneficium competit
ut patrono,alind ut patrinec snum alterim conftmit,.1.5.
| 21, fiaparaquis man.€S tutoriabmdut filio, alind ut tutori |
linle.de bisyquent indign.Vide plura apnd Corafinliz4.n, |
45.C.fam. berefcont.,difp3.Vacon.av. acunlibeg . declarin. |
 so.Fach.5.cont.c.2.DifiCuja.8.00fic. 285 in L.28.inf de ber.
inftHotom.ill.gusft. 43V aud,lib.2.q.32:Bronch.cent. 2.4f].
67.Geil lib. 20bfi1z1. Aram. difp ffa8.t6.17.65 exercy. thage|

FirfR.part.ndifp.r4.th.ad.Donslibiy.com.c.3048 ibid. Enucl,
Jit L Angel. Matth,lib. 2. devia Far.c.250130, |
SRR QUESTIOVIL |
An fi hereditas fimpliciterjubeatur reftitui,in refti<
. tutionemiveniatlegitinias ¢ | |
Usflionembancmon carere [uantilitate, guotiadiana te-
SKfatur experientia,ideod,cam breviter bic difénrerefert
| animus.Siigitur res ad mufsim juris civilis expendaturs ne-
| gativam fubfequentibus confrrmart undamentis, omnibus
conftabitdper l.g.pr.C.ad Se.Trebell.ubipaser filios inflitu-
Los jufiitsut quiprios fine liberis decederet 5 fus bereditatis
portionens alteriveflitueret :€5 tamen dicitur ,dody antem-s
duntaxat reftitutioniobnoxiumselfe,vetents 0 mnious i odis
qmrm.-and (iigitur mec Trebellianica in reftitutioné venit,
multo minus legima. LI Idem expreffis werbic probatur per
Now. 3 0.prjunct.c.t Nam ind.pr.proponitar fLatus contro-

i
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verfid,qusest idem cumuoftro.adque Imp.decidendo refpon-
det,filio legitimam partem omunibus modis retinendan effe.
IIL, Liberalitas,quaex necefizate fit,uo est liberalstas,l18.de
adim. leg. fedpotins debitum naturale,quodnullo gravami.
neest onerandum,liult,Code impon.lucratidefcript.dt legiti-
maest debitum naturale &5 ficexprefe vocatnrinl.zo, |y, 2.
C.deinoff .teft.Ergo. At quis reflitutionem negabit onus effe,
wifi quilippus fuerit ind. Now. 3 9.preubisterata dice fiducia-
rius dicitur reflitutione gravatus . Hinc IV itainferimus:
Duicquid non babent liberi ex libevaditate veljudicio paren.
tum,idillis 2 parétibus anferrinequitiejus m.est nolle, cujus

e5tvelle [, 3.de R.F.cum contrariorumaidem [it (ubjetumi.g

de acquir ber,fedlegitimam non babent ex judjcio vel libera-
litate pd!‘c'ﬂtlf”i, wr ﬁfﬁ Y& W3 Wﬂﬂ ymLum, rgé, V. Qyic?yid

filins etram alio beredeinflituto habirnrus fuiffet illud fidei-
1 mmmzﬁ noncontinetur,l.a 8. de /eg.z.[,qu'timﬂm antem ba

biturus fuiffes,licet alinsextitiffet beyes Now.1§.pr.€5 Nob,
115.0.3.Ergo. Quainparte legitima comparatur cum dote ,le
22.8.pen.ad SC 1720, Nov.39,0.1.1n tantim ut nec paren-
¢ibus idexprefie jubentibus,in veflitutionem wenire queat
arg.l.ss.deleg.a.cumfit contry leges. V1.Poflremo quiliber di-

fponere pateﬁ &5 debet tantim de ye ﬁm, non aliena arg,.é 120

deV.S. At filegitimam filius teneretur reflituere per fideico-

}
b

|

1 {H’”adfﬂﬂﬁfia fieret deve alienarnans legitima non estin
bonis teftatorss fed ipfius fliiarg J indeliber €5 poft.quam s

proptereactiampetere potest per-actionem de inofficiofo |,
0. & 4, 31.C.de inoff.tefliquaes] notacorum,que (unt inbo-

i

nts noftris,l.s2.ded.R.D.[, g49.de V.S,85¢d hac [ufficiant
de bocproblemate attuliffe;nunc adrefi-
quaprogrediemur.
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1 DB cASs VI

QUESTIO VIII. ,
Aninf{ucceflione regnipreferendusfit filinsantes -
regnum natus:?

" I Anta 5t hujus conrroverfie difficultas, ut Oedipo potins
qudm Davo opits babere videamur, Tentabimus tamens,

& quid pro affirimnativa afferripofiit videbimus.I. In fronti-
fpiciodgitur collocamus [.5.de fenat:qua ita babet:Necrefert

an infinatoria dignitate conflitutus eum fufceperit,an ante |

dignitatemfenatoriam. Quan legem cum videant adver(a.
riimoftram firmiter fabilire fententtam,inVocula§ U s CE-

PERIT, receptaculum quarnnt dictitantes, ibi per [ufceptum
| mon fignificari natum,fedconceptum: eamd, [ignificationcm |

Niellins conatur eruere ex Laric.de dign,fed fruftra.Nos boc
locaper [afceptum denotarinatumprobamus perl, 25 derit.
nnpteubi [ufceptus filins dicitur avo heres effe, quod, 'fine ab-
[urditate dicinon peffet,[i acciperetur prococepto: poftunius
enim antequamnafcitur neg,homoly. infuadl, Falcid. neg,
inpoteflate patris Lult de collat.bon.neg, pupilius esthron.de
V. S.multo minus heres dici potest 1,3.8. 3.de injuftirupt. Dif-
ferentiam hanc inter conceptum €S (ufceptum adocnlum in-
culcatl i7.s.ad SC, Trebell.que lucenon indiget. Cur 1g1-
tur & propria verbi fignificatione recedamus in b.lLseinpri-
mis cumipfe contextus € comparatiofilii naturalis & ado-
ptiviidexipant ? Verbum enim SUSCEPERIT 101 tAnt iim-s
ad filinm naturalem , (ederiam ad adoptivum est referen-
dum,quod (ineabfirditate fieri nonpotest fi (ufceptum dici-
mus pro CoNcepto , quisenim adoptivum dixerit concipié
I1.Pro hac [ententiaoptimum est fundamentumin ly 22.8.3.
ad municipal.ubifilii Senatorum QuogQuo TEMPORE nats
municipalé dignitatem retinere dicuntur, hocest, [iveante

digni-

1
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a’zgm'mwm fmatariam,ﬁw ineafuerint nati, Male 191ty
tempus d reflvingitur ad tempus fenatoria dignitatis € co-
tramentem legts. Unde etiam alii mmgﬁtmmm Eorrigere.s
conantur,ut pro quoguo legant Eo tempore,, ed contafidem
Florentini exemplaris, vide fimilem loguendiformuli in |.
61.Cde Decur 1T Facit buc [.2.5.2. de Decur. qus filinm De.
curionts effe ait eum,no tantum qui anteDecurionatum con-
ceptus,(ed €5 natus e ita ut non noseat ei plebeio patre na-
tumeffe. Ergoneg, bic einocere debet,quando agitur de fuc-
cefSione,rc magni momentisconfer 1.6.C a";ﬁu!f & leg. IV, Id
quog, nos in fententiarioftra confirmat,quod € fervitus pa.
rentis pertineat adignominiam filii non modicam, licet 4 li-
berofucrit prognatusl.i.inf pr.de lib.caufmultoipituy ma-

gts dignitas, V.Sicinjure canonico filii preshyterorii diciitur,

fivegenitifint in facerdotio five non,C.adextirpidos,ext.de

[il.presbyter. VI, Quia filinmeffé,non est adcertum tempus
reftriclum,fedper totamVitampatris € filitextenditur /3 4

de adop. Duampriniii igitur patey incipit effe rex filites inci.

pit effe patris vegis:qua relatio veltuws in primis confideray-

daeSt,quando agitur de ﬁtfr;ﬁiﬂﬂfpb. c.rempore morts [1.§
21.de collat bon.l.s2.deleg.2. quoquia est primo genitus €9 fie

proximus,merito prafertur L6.prideinjurup /. 3,unde cogn.

Confentinunt nobis Tiraquel. dejurc primig.p.31.n,27,Hoto.
ill.quaft.2.Forfle.de fucc/fi(ib. g.002,1.€5" Forfie Jure part..
difp.2,th.7. Andr.Knich.de Sax non provoc, jurmverb.Ele-
Gorum.c.3..50.65 [eqq.pagayo,Pety, Gregdib.7de rep.e.y.
Difi.Cujac.ad /30, Cude Decur Schyade.de fendp.y.co5.1.37.
Hackelm.adtit.[f de Senat. Niel.difp Sfendoult.thz2

lit B.axiom.1.Gotfrid. Muller.difp.

s fend.th. 3,

L
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DEc4s V1.
QUESTIO IX.
An fratrum libers,Soli,patruofuccedant incapita,? |
J Us [uccefSionis abintefl ato adeo ab Imperatore esi immuta-|
tumul fi. /egiém_;Caa’ici ve/ Pzna?ﬁ;k,injéﬁttif Lo COmInstLas
nucem babeascaffamynuclei non tangas, Quamobrem omnis
moYendus lapss estut quid Novellss fublatumyquidvesn pri-
Slinafuaintegritate veliclum [it , ernamus,dnprinis veyro o-
pera erit presium, fi de fuccefSione prafente follicsts fimus €5
| Canfam liberorum fraternorunsagamus,cosd, in capiea etsi-
num bodie fuccedere demonflremus , idg, talivatione evinca.- |
mus. Quicquid legib, Codicis, Digeftornm & inflitutionis est
receptis, ab conequaquam recedendum est,donecde correlti.
oncevidenterconfiet ,27.Codeteflam.bzz2. inf, C.deappell.-
Sed filios fratrumfi folifint,patruo fuccederein capita, non
i flirpes receptumeSt jure C.DES Inft. En CODICEitas |
Latutum effe legimus inla4.\) d.ibi:sllo proculdubiosut fuc-
cefSio non inflirpes,fedincapstadividatur Cdelegit.ber, &
inl.fin,§.3.401:il0 etiam obfervando.d, t, De DIGESTIS tefta-
tur f.2.8.2.de f1s €5 legis ibiyin capita [eilicet J.u§. fin.fipars
ber petubifane fi fuccefSio fieret inflirpesnon davetur wive
&5 narojam beredi vindicatio incerta partis, cumutig, con-
[laret,quor flirpes cifent €5 quora ipfideberetur.Cum igitur
igmrcmr.adbuc;qua: cApIIa (int fusura, sdeo datur incerta
| partis vindicatio, Ex INSTITUTIONIBUS 2eflem.acceyfimus
S«Hot etiam g.delegit agnat.fuccefSiibizex bereditate nonin
|Rirpes,fedincapita dividenda, Quibuscongruit,guod tradi-
tur abllp.anfr.tit.26.§.3.65ACaio lib,2.0Infl.c.8. §oregulari-
ver.6o Hocautem jusin Novel 118, ad guam provocant ad-
Yerfaris,non effe mutatum ex Jubfequentibus patebit. Tum|
demum Fuftinianus volust fuccefSiomem fieriin flivpes, quan-

|
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B4 \|dofratrumliberifuccedunt inre reprefentationss.d.Nov.ng

c.3.verfbujnfinodi ibhiyut in parentum fuorumjuraficcedit. |
\ At guandofratrum liberi funt [oli, non [uccedunt jure re- |
prafentationss [ed proximitatis. Evgo. Minoris veritas fua s
[Plendet luce,motum enim estyreprafentationen propterea s
effé introductam,ne proximior gradu excluderet vemotiore,
guod omnin factum fuiffet concurrentibus fratribuscs fra.
trum liberis,guin &5 olim fiebant,uti conflat ex lorg, §.1./f.
§.2.C.de leg. ber, atg,ided tanguam [peciale privileginm s
tribuitur ablmp.in d.NoV.11§c. 2. Jus reprafentationis, guod
extenditur latius inNov.azyeed, Sedilladifparitas graduis
in liberis fratrumnon e51,E5 fic necexclufio metuenda, nec
repmﬁnmﬂa adbibenda fuerie. 11, Qginimé' ]uﬂz’m}mm
[equoadhocjurispunctumnibil corrigere,luculenter admo-
dum innuit in§ofr. doc. 2.fineque fratres, inquit,neque filios
fratrum(fecnr dixintus )defunctus reliquevity € ¢ Dixerat
antem non de liberis fratrum [olis,fed cum [fratrious defun-
Cticencurrentibug €5 fic in difpavigradn conftitntis:Hic 191.
tuy eos,fi (6ls funt includit ordinialatere cognatorum; eofg,
VOCAE 395 CADIIR, 17072 372 firpes;Eretrofpicit ad leges [as ane
bac de re latas,que procud dubio funt . pennl &5 ult . C.at leg, | |
ber, in quibus nominatim egerat de fratrum liberis (o/is. |
IILN ¢ credibile et Fuftinianiidandoiis bencficium, alio
ncommedo eos gravare vo Iiffﬁ; UM ﬁz‘ CONLYS NAruYanNLs
privilegii y ut noceat & nonpotius profit 17, z.in ficom- | |
mod.l,62:de 2dilediCl. Nocuiffet autem iis, fibeneficinm legs- |
bus antiguis tributum,iis vicifim ademiffer. At guaris, | |
quid ergd-]uﬂiﬂidn.in d, NoVoti§.c.3utmmutaverit . Hoc | |
mimirumnt fratvum liberi GULCUIN PALTYBIS CONCUYYUNE\BNA
sumillis fucceannt, id guod legibus prioribus non poterant,

¥ d.l. pen.,




‘AL penult €5 nltd.§ 4. Jrfl.de legitiagnat. fucceff.cuipoftea |

ind,Nov.127.c.1.hoc furt additum , utnon tantum cum bis,

fedetiam cum Aﬁmdmtiém pofSint admatti jure [cilicet re-
prafentationts,cum AUAS [ecundnm naturam fit,ut bereditas
potiusdefiendat , quam afcendat, Lis.deinoffiteftliy.mf.
unde lib.xAdde Don.g.com.c.4.Cujac,2.fend.ni.Hotom.ill.q.
14.Vand.1.q.24*Borcholt 7.de fend.C5 de grad.pag.2.43. Da.
Rittershufinm partfeud. lib.1.c,16.q.9. & [eqq. Bronch.3.
#/].69. Fachin.lib.6.c,3. Vult.lib. ] Roc.7 4.numi 7. & adpr.
t1t.de ber qua abintefbnum.g.4. DB Ar4M. eX€reitan th,

12. Forfer.part z.a’iﬁw.!j:t/)qﬂp.-men.d%’:.:z.- th.11.Diff.
«Anton. Fab, indifp. For.quan addidit Tr.de re mumar.

Sonsbec p.g.de fend, num, 0. &5 [eqq. Firfler, 84. de fue- |
ceffc.e _ Nl
QUASTIO X & e _
An Jus reprafentationis in infinitum [o-
: - cumhabeat?

L‘[Sm-ét/jua qualiti ineo confifbit, ut fiin infinitumdatnr |

jus reprafentationis,femper fuccefSiofiat in ftirpes, fives |
fuccedentes fint inparifive difpari gradnlocati ; Sinon da-|
tur,remotiores excludantur A proximioribus. Nos locum il-
| lud baberve in linea defcendente etinm ultra prenepotem ins |
mfinitum flatuimus,at g, [ententian banc flabilimus. I per |
§./i7 .7 de bey, qus b intest.ubiennumerat s mpvrz'ém &5 pro-
nepotibns, tanden generalis additur clanfula £ alias dein- |
ceps perfonas, bee. qriocung, tandemyg ma’u’ﬁ:eriw“cmﬂz’mt:
Videl27.§.16.4d ), Aquil, II. Sicin Nov.1§.c.aecum fingulos |
gradus nunserare prolixumes’t adiofum effet,[ubjecit Impera-
| | 2or,ant alios defceridentes:quoverbo continentur omnes in.s
Linfinitum pqﬂf?‘iara‘ L.ult,§.7.de gradecognat I per Lult.co

< defuss |
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| de fuuis €5 leg.in'qua deinceps alii defcendentes praferuntur
quibuftungex latcre cognatis,g uod [ané non potest fieri,nife
(ol reprafentationisjure.l V,Nepotes & deinceps caterire- | |
diguntur adfilii conditionem 1.1.§.1.de ber.inft. At quid boc
alindest,quam [uccedere jure reprafentationts? Nov.11§.0.3, |
€5 Nov.azz.c.n.V. Duia aliasnilla davetur differentiainter il
collaterales €5 defecendentes,nam € illis ad tcrtinm ufg, gra-
dum,indultum esljus reprafentationss,uticonflat ex g.pra-
ced, VI. Duoticliung, non [pecialiter ennmersntur perfons,
quibus aliguod beneficiun datur,fed ingenerali guadamvo-
ce(qualis esk,caterornmvel defcendentium féu pofteriorum) |
toties beneficinmillud omnibus est commune,l,220,pr.de V.8 |
Sed bic non [Pecialis eStennumeratio,fed ubiguniver(alis ady. '
citurclanfulauticx U fupra allatis appares,Recté igitur co-
cludimus, Fus reprafentationis non tantun in nepote € pro- !
nepote,[ed in omnibus defcentibus locum babere. Forfer. lib.

400.2100.0.65°c, 22,002, D, Arsim.exercit.11,th. s.Bor¢bs
de grad.pag.177. Forfler. jure. parte difp. 15
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