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MELCHIORE @hard/AUGUSTANO.
T HES BEG T

gavey Uperlunt.contractus ex confenfu,
INSEE) (a) quiomues bonz fidei,(b) & utring; obli-
/) gacorii func: () iig; quatuor, emtio vendi-
SRR 1o, locatio condudtio 5 focietas & mare
datum.. (d) , (X _

(a) Omnes contractusconfenfum requirunt, £ 7.f5 e paét. fed

hi folo confenfu contentifunt, necad perfeGionem fur, vel rei ine

terventunrdefiderant, vel prafentiam & verba, vel literas , pr. inff.
de oblig. ex confenf.l.2.§.1.ffde obl. &5 act. Baro, Vaulr.Borch. add.pr, Don.
#.Comm. 20. Unde inter abferites quog; veluti per epiftolam , vel
nuncium recté contrahuntur,d. pr. nff. ¢ dl.2.§.24f.de 0. ¢ 4. Con=
fenfusautém ab utfaq; parteincervenire, & in prafens,non futurum
directus effedebet. Alindenimelt padum & promiflio de contraa

hendo__,, ﬂm_d_umaﬁLustfe y Ut dOCc‘l‘.'V ult.ad pr./r{ﬁ..de cmpe. 'zzem{;

ni2. Tileman.p.1.D.ada.24.th, 3. Caxterum confen{ui nthil tam eft
contrarium, q'uém dolus, vis & error, Lr6.ff.de R.Z. proinde idolus
coftradtuicanfam dederit , iplo juré nullus eft, l.7.pr. fF. dedolo m -
lo: {iyerdincidens fuerit, pecipfumcontraGtum purgatur, 7/ 7.§.2.
€' L13.§. 4. deall.empts. 1d4; in omnibus banz fidei contra@ibys
verumeft, fivere, (iveconlenfuperficiantut, l.3.§.3.f1.pro Sacio , 116,
S. 2. /F deminar. i 2.8.5.fldedolimali 5 met. except.non etiam {tricti JUe
~ Ts,quifivecaufam dolus dederit, five incidens fueri, femper ipfo

Nn 2 ‘ jure.,




jute valent, fed perexceptionem doli malirefcinduntur, Lz6.f.de V.
0.0 bs.C.de inutil.fitpul, Coftal. ind. L. 7.ff. dedolo.Bronch. cent. 1.af] 7.
Gadd.decontrab.flipul.c.3.n.114.¢5 aliguot 6. Trentlvol 1. D.28.1h. 2. |
f Arum.Exérc.igthio.Niell Difp. ad /nﬂ. 24.th.0.Hepon.D.adR.l.10. 17
.16, Idem & de metu-dicendum ; videlicet & ipfum fi contra&ut
caufamdederit, eumiplojurenullumeflicere, L7. C.derefiind. vends
; & arg-dl ubfl.deR. L. ubrPhilipp. Matth.n. 8.Geedd. d.c.3.n.156. Hee-
| . non.d. loce. Error quoq; contradtumiplojurénullum reddit, arg. a.
| [116.§.2. f.deR. L1 57. Cibi Gloff. [f/4e Q. & A. P/J.c'/rpp. Matth.add.l.ii6
* §.ult.fl.de R4 Verbigratiain emptionevenditione fierrorvel dillen-
fusintervenerit, nullaelt emptio, Lo.ffidecontr.emtr. Simodoin cor-
pore ipfo , vel materia in toturnerratum fit, 4.7.0.§. fin. Nam {1
K innomine tantim , 4. /, 0. §.2. vel parte materix error (it , valere_s
X R venditionem verius ek, Lrgflod.r.c5 10: NV efenb. inw ff. n. 6. Cujac.
2,00f 4. Bronch. cent, 2. affert. 53. Gaedd. d. cap. 3. conclufog. Fenon.
D.16.1h.3. Paul. Berenf. D, 1.th. 1. g:t. ELRo0.D.r7.th.3. (b)In quibus
alter alteriobligaturin id,quodalterumalteriex xquo & bono prz-
ftareoportet,d.e.lnfl.deoblig.exconfenf.d.l.2.mf. ff.de oblig.¢rall. Nam
& contractus vel bona fideifbat, vel ftri&i Juris, zqué ut actiones,
l.32.8.2.f1.denfuris,l.13.Cdepalt.Bocer.adl.23.f. deR.Lc.2.n.2. Foman.D.
| 22.th.0.lst.B AddeGeedd.d.trall.c.8n.10.¢5 feqq. (c ) Suntenim contra-
k| '} ¢tus vc]}&av&mﬁ@e% quiexuna duntaxatparte obligationem pro-
» ducunt,utmututum & ftipulatio,d.z.4e ab/.ea:canﬁ'n_ﬁvcl'36@%.4@031
qui utring; obligationem producunt, utcommodatum , depofi-
tum, pignus, & quiconfenfucontrahunturomnes, d.r.c7°d. L2.ff. de
oblig. & alt. Borch. add.t.niz. (d) d.pr.lnfl.deoblig.cx confi5 dl.2.pr.ff-
de Q. ¢ A. Ubitamen fublocatigne & emphyteviin comprehendi-
mus,utinfradicetur.Ratioautem curin hiscontractibus {olus con-
{enfus fufficit, non alia videtur efle,quamqua & nomen {pecialeiis \
i_l_l_d_idit*ﬁcq uentia vjdeligct_&: utﬂi;as - drg./. 1:§.2.19 ﬁﬁ derer. per= \
mut.Don.d.c.to. ' | |
. [l ;
Emctio venditio (a)eftcontra&us confenfualis, (b)
demerce(c)cum pretio(d) certo (¢) & jufto(f) come
mudanda. (g) T
(a) Emptionis vocabulo veteres omnem omnino alienationem
com-
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comptrehendebant , non quidem vi vocabuli, fed propteridentita.
temrationis , L.20.in fff-de ffatn lib.L.8.§.11.ff. quib. mod. pign. vel hypoth.
& quiaquzlibet feré alienatio olim per imaginariam ven ditionem.
celebrabatur, Bronch.cent.2.aff6r. Bach.adTr.vole,D.28.1h.1.lit. 5. Hic
certamcontractus{peciem fignificat,qugga permutationeoriginem
ft}mﬁt,l.r-(:f}’ tot.tit.fl.cy C.decontr.empt. Quamvisautem emptio vena
ditio unus fit contra@us,diftinéta tamé funt facta, & aliud eft emere,
aliud vendere, nec hzcin jure noftro confunduntur, aut alterum.,
proalteroponitur,ut re&éDon.:g.comm.i.(9":52[35/[./ft.C.BM/:v.adTr.d
D.th.alit.A. (b) pr. Inft.deobl.ex confenfpr.Inft.deempt & vend. l 1.1 f.
Lo.ffb.rInvitusigiturut nullumcon tractum celebrare, 5. C.de 0ol &
a&t. ita nec emere vel vendere quifjuam cogi pbtcﬁ , ne quidem a
PrincipelzoffdeR. V.l 11.ff.de R.A. Lzr.c5 1.4.C.de contr. emt.l.o.C.dejud.
nifi ex jufta caufa & certis cafibus, £2.§.22.ff.de off. Praf. Vrb.113.§:17:
frdeact.emptdiz.prff.derélig.& fumt. fun.l1. §.ult.f.quemadm. fervit.
amitt..2.ff.de his qui funt fur vel al.jar. quibus tamen omnibusjuftum
refundendum eft pretium, /. 73.§.7. ff. comm. prad.[.z.Cpro gribcanf.
[ervipropram. Schneid.ad$§. f.lnft.h.tn. 6.¢7 [eqq. Geil.2. obfer. 56.Bronch
cem.z.aﬂ_ﬁg.?’i/cm.d.D. th.s. Niell. D. Fend. 2. th.z.lit. D. Henond.D.s.
Confenfum autem ementis tantim & vendentis {pectamus, nona-
liorum : nifi forte jus meoliun e » (eucongrui, utappellant,rece-
ptum fit. Tumenimabsg; confenfiiconjunctorum, g uijusilludha-
bent,pradiaalienarenonlicet,d.fz4.C. decontr.emt.l.16.ff.de reb.anth.

jud,poff-aded utfi contrafactum fueri t,conjunétusintraannum pre-
tium offerre, & rem venditam repetere poflit. c.2.§.Tuins. Ji de feud.

deféh&.2.Ez§_.{11]nfcem.3. 0bf.. s1.Gesl. 2.00(19.1n.14. Sedhic m, <
an {ufficiat verumrei pretium offerre, anid quod extraneus obtulit?

Etpolterius placet, perl. ult.C.de non num.pec.c.fin.ext. de locat.con-
du&c.un@.z. per quos fiat inveﬂ.z. F.3. Elias Rober. d.D.17.th.2.De Jure,,
w0l orws fenretrattusplura videripoffuntapud 7iraq.Gedl d.obf.
19.¢5 alios. (¢ ) fivere, finequanullact emptio , /8. ff-h.z. Emi au-
tem & vendi poffunt , res omnes tam corporales, quam incorpo-
rales , tim mobiles , quam immobiles., L. 34.5.2.ff-d.¢. etiam fu-
ture & quain [pefunt , utfructus & partusfuturi, 4./.8.item alea,
aut captus pifcium velavium, d.08.§.2..22. 1. deatt.emt.imo etiam a-

lienz, /.28, ﬁlb.r-l.u.gzﬁ:d.r.dm& et Si modo in commercio [int.
: Nn 3 Nam.

dabium, <>
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| Nam quas natura,vel gentium jus, vel nfores civitatis commercio
' exuerunt, earum nullaeft venditio, d./7.4.§.2.¢5 §./im.Infl.h.r. nifi fiat
interignorantés,aut [altem emtoreignorante: quo cafu valer quoad
obligationem & praftationem ejus quod intéreft, Lglslo6l.62.8.1.
byoflbht.¢r d.§.fin.Inft.éod. Annuoru m quogq; redituum licita eft em-
ptio venditio,modo reditu’ iftijuftam penfionem non excedant, 2V.
260.pr.¢c. 1. Vide Rece(fis Impersyde Anna 1530, ¢ 48.111. yon Wucherlio
chen Qontracten Geil 2. 0bfs.7.8. Fachin 8. contr.2.Bovch. de HIUTCs g Ve
33-17.d.D.th.s. lst. E-Forft.D.28.th.7. Paul.Berenfd.th.0.9.6. (d ) d. prein
fin. Infi.deemt. & vend.l 2155 ff.b.+. Nam fi quis donationis caufa pre-
tinm ponat; nonexacturusillud, venditiononeft, l36.ff-d.t.quam-
vis 1 minoris vendat donationis caufa, venditio valeat, /. 3¢, - eods
Debetautem pretium praciséin numerata pecuniaconfitere, §. 2.
Inftlo.t.l.2.8.2.ff.eod. Lpen.C.derer.permur. quoipfodiffert 3 permuta- ‘
; = sone,inquaabutraqg; patteresintervenit, 4.§.2.2:/% b.1./, 1. pr. fl.de
ver.peymut.Borch.depacl.c.ult.n. 9. ¢ feqq. ubitamen perperam pere |
mutationem cum contra&tudo ut des confundit,arg. eorum,quaha= - ‘
bet Gloffa inl.1. C. derer.permut.Wef.inw f-d. t.n.20. Treurl. vol. 1. D. |
|

finith.4.lit. B.Sed quid i ab unaparte resfeufpecies,ab altera verd res
& pecuniadetur ? Sinon appareat,quid actum,nec quodnamalteri
pravaleat,in dubio peLmutatioerit, arg. L 1.ff. deaffinsat. all. Schneid.
add.§.2.lnfl.h.t.n.6.05 feq9. Hilly.ad Don.d.c.104it. K. Heenon.d.D.1h, 75
(¢)§.2.0n/th.r. fiveid exprefsé definiatur, five relationeadalind yvel
demonftratione oftendatur,/.6.fdereb.cred, putaeopretio,quodin
arcahabecur, /2;.§. 1ff.de conty. empt Vult.add.pr.fnftha.n. 46, Eachin.
2.contr.2. Bachov.dd Treutl.d.D.th.6.Jit. D. Ewn on.d.D.th.8. Sive-etiam
incgreiakicujus,arg. L2s ff. Locats. non auteri unius ex contrahéntie
bus,/z5.§.2./f. deconty, empt. Hillig. ad Don.d.c.16.lit.R. atbittinm c o=
teravar,d.§.2.0u/l.b.t.¢5 Lult.C.cod Quod etiam fleri intelligitur_, fi
emptio venditio fiat, pretio a perifis rerum a2ffimacoribus declas |
rando, Fachin.d.c.1.c Heenon.d.D.th.zo, non fi fiat jufto ptetio. Fach. - |
d.loco. Hillig.ad Don.d.c.16.1it.O. Heenon d.D.th. 9. lllud hic notandum, "'
hitertiusille pretium rion definiverit, venditionem nullam efle,five-
ro definiverit,arbitrioéjus omningé ftandumefle, d.§.2.lnft.b.t. 1. fin.C.
eod.(5'l.25.f. Locats,nifi iniquti fuerit, Tom enimad equitatem reduct
poterity)l76.¢5 féqq ff profocio;quia arbitrioin tertivmaliguemcolla- | 1,_
' to, {em- 2
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to, fempér arbitriumbonivisiele@umcenfetut, dL7bn f.6* 1301

deoper.libert.Schneid.add.§.1.n.2.C [eqq.Bronch.cent. 2. aff-5 0. Niell. D |
ad nf}.2.2.th.2.¢ 3. Heenon.d. D.th.rr. Hisjam confequenselt ,inftru- 1
mentum venditionis, in quo pretiiquantitas expreflanon eft,non. |
probare; ur necteftes, qui tecerto pretionon deponunt. Fachin.d.. i
lib.2.¢.34.Bachov.ad Trentldth.6.1it.D. Adde Geil.2.0bfer.13. (f) Quod '
cum merce, fi non exactam, aliquam tamen habeat proportionem. |

Hincemptio venditio uno nummofactanon valet , L.46.ff. Locatil. { |

10.§.fff-de acquir.poffla6.ff.d.R.L. Don.d.c.10.¢ sbsHill.lit.l. Arum.d. Ex.

th.a.Hoenon.d.Difp.th.14. Paul.Berenfd. D.th.2.9.1.Circumyenire {eta~ i |

men inpretio naturaliter contrahentibus licet, 426.§.4.ff-deminor. L.

Ll ?§-f-ﬁr- Locati.Arum.d.Exerc.ag.th. 5. Treutld.D. th.3.lir. D. @ D. [eq. i 11
th.30it.C. (g) ut pretium venditoridetur.d.pr.nft.b.t. & merx feures i |
~emproritradatur,dpr./ 25.§.0.fFb.t.l.57. ff. de eviitions -- il
| II L  1 ?"7_:

Contrahitur vel fine feriptis, velin feriptis. (a) Illa
ftatim perfeGaelt,imulacdere & pretio convenit.(b)
Hzcnonaliter,quam fiinftrumentum legitimeé confe-
&um fuerit. (c) Ucraq; vel pure fic; vel fub conditione.
(d) Perfe@td autem ed, omne commodum (¢€) & peri-

culum (f)ad emcorem regularier pertinet. (g)

(a) pr-lnft.d.it.de empt-cé“-vmd.l.U.C.deﬁde mftrum Infcriptisau-
tem fieri dicitur, non quandojam perfeftainfcripturam redigitur_,
{ed cum in principio hoc a¢tum eft ut{cripto contrahatur,d.pr.¢r d.

L17.C.de fideinftrum. Namalias{criptura ad contractuum effentiam
regulariter non requiritur,{ed ad probationem tantu my,l.¢ffdepign.

L12.C.deprobat.l.4.ff.de fde mfbrum.d.gl.10.C. eodem.Vult.add.prver[fé d I n i

hac quidem Bronch. cent. 1. mifcell. aff. 87. &89 (b) Quamyis necres
tradita,nec pretium numeratum fuerit, d.pr.laft.b.t.Don. d.c.1o. Du-
ar. adt.ff, decontrah.emt.c.2. Differtenim contractusimplementum,
ab ejusdem perfeitione & conftitutione. Cujac. 23.0b[erv.is. Sed nec
arrharum datione opus eft : quia arrhz probationis tantum gratid.
interponuntur, non ad fubftantiam obligationis, d.pr.¢o Lasprofffos
Arrha autem nunc nummusynuncannulus, nunc alind quid effefo-

det. Cujac., 12, 0bf. 17. & com pleta venditioneimputatur venditoriin
| pretivim,

—— M ! | |
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presiumyhulrffideleg. commifl. fi_pecuniafit; i verd aliares, repeti-

turactione exemto,autcondictione finecaula, £22.§. 6.7, de aét.emt.
(c)fiveabipfis contrahentibus fcriptum fuerit, five abaliis, & A.con-
| trahentibus I"ubﬁ:riptdm s [1ve etiam per Notarium legitimé come, -
plecum, d.pr.dnfl.fo.t.¢3 sbi Schneid.n6.¢5 féqg. Donee enim ex hisalie
quid deeft,poenitentie locuseft,& poteft emtor vel venditoretiame
invito alteroimpuncabhoccontradturecedere: nifi arrharum no-
minealiquiddatum fit. Nam tunc nonaliter & contractu refilire s
licet;quam fiemtorarrhas amittat, vendicor dupplicatas reftituat,
d.pranf.¢rd.l 17.Caefide infirum. A perfecta vero venditione,ne qui-
demcumarrharumdifpendio recedere licet,/.2..6.C.de refcind. vend.
Abfurdumenim eflet,arrhas, qua probando & confirmando con-
tractuiintervenire{olent,praterintentionem contrahentium cons
trariumoperari elletum , Bachov.adTreutl.d. D.t/o.é’.lir.B.W,,ﬁné.m ' |
ar- [l bt 9. Arum.d Exerc.th.g. Heenon.d. D.16.th.é. Dn. Ungep. Exerc. |
12:9.2- (d) § pen.lufl.de Empt.vend. Quarnmiilla étiam (Fatin perfedla
elt, hecnon prius, quam conditioimpletafuerit,Z 7./ b.1. Solenc.. :
autem variz conditiones & varia pacta huic contra@ui apponi, de ’J-;
quibus elt tit.C.depacl.inter emt. & vend. ¢ Moz . C. de accident. enit.
Exquibusfrequentifiimafunt; 1. Addictioindiem fada, vel pure,ut
allatameliore conditioneabemtione recedatur ; velfub conditio-
ne, utperficiaturemtio, nifimelior offeraturconditio, /2. 2.4 rot. =~ |
tit.fl-de in diem addicl. &5 ibt\Wefenban zr. 2. Lex commifloria , QUA
| cavetur,utnifl preciumintracercum diem emtor folvat, res fiatin-
" | emta, Lo tot.tit. fl.de Lege commpifs In pignoribus tamen hoc paltum
' _ improbatur,lﬁn.C'.depﬁEf.ngn. adeoutnecexpoftfado valeat, nec
N juramento conﬁ;xgctur. Treutl.vol2.D.0.th.6. lit.D. z’ézfg; Bach. Huc |
{) . referripoteftqualtio, (i verba contractus hujus, vel pattiadje@®iam-
~ biguafint, contra quemfacienda fitinterpretatio? Verius videtur— ."
contraeuminterpretationem faciendam, quiadjecit, fivevenditor |
it,fiveemtor: quia ibiimputaredebet, qudd non apertius focutus Y
fuerit,arg.l.39.ff.de patt. g 101 AcenrfL. 21, ff. de contrab. emt. Hotow. 2. )
ﬂmfcaé.rej}:.za.IJac.cent.z-Evm7- 9-7-Lhilip.Matth.adl.g6 fF.de R, I, And. |
Gerh.D.14.q.0. (¢) Quicquidenim poft venditionem perfe@am rei
venditzaccellerit,ad emtorem pertinet, §.5.49/7-h.1.0.7. 1. de peric. O’ |
£ «om.reivend. Hereditate vendita, quariturad quem jus accrefcendi |

e pcrti.
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pertineat ? Niosad emtorem pertitiere putasius, a70. L83, de adguip,
mzam',,;_/,eredt[,ﬁﬂdé ufufr, quia'vicem heredis obriner L Proiq dgq, |

adeumpertinet, non tantum id quod tempore venditionis perves
art, fed ctiam quodaliquando perventurum éft, 2.2.§, 2. ¢ §.28. ffade

beredrvel aét. vend, Duar.lib. 2.de jure acreft.c.6.Cl:Dn.S, cipto Gentil.adl,

#n.C.de cadyc, Yoll.c.23 iHunn.lib. s.varaefol.tr7.p-2.9.8.Arum. d Exere.

V0.7, dndy Gerh.d.D.14.9.5. (f) 4§ 3Infhht.L3a.§ pen féod [7.0.8.1.41.
Hdepericatr comm.veivend L.l.5.L.6.Cicod, Q;gia‘ venditor fpeciei d E-

bitoreft,ideoy; liberaturrei interity fine cufpafuacontingente, 4.6,
3l ff.deV. Q. Paccent. S$.q.8.Bronch.cent.2.aff 55 Treurl.d, L. 28, th,
1it.C. ¢t 1bi Bach, Arum.d.Exércth.g. Henon.d.D.th.a6.¢ D.28.ad R,
lliog. £.Dn.Ungep.d, Exerc.q.3.Paunl Berenf.d. D. 1h. r.9.2.(¢) Nons
Rullis enim cafibusetiam perfecta venditione peériculum ad vendie
vorem percinet: putafiidaum exprefse, Z 1. ff: de peric, & commod,
rervend. [t venditorinmora, /. 77:4. d-t-autdolo vel éulpafueri t,d.§.
3.0}, b.+. i genus venditum b G ffdoe.veletiamtes,qua in pone
dere,numero,aut menf{ura confiffunt,/ zo. §.3.05 #.ff.ad L. Falisd, Uibi
tamen diltinguendum ¢ autenim fimpliciter vendis lung perayer .
honeav, (vide Baron.adpr.bufbh.t.) & omiie pericutum emtoris eft,
b.4.8. 1. ff-deperic.c comms. vés veﬂd&ﬂtlflg_f,'{gﬁkﬁﬂmﬁh Qr';a.s..ul.mp-g
dios pretiumconftitat Grantequamadmetiantur velapperia
dantur periculum venditorise (tyl34.5.5.0.35.8.5.0 §.7.fdec ONLY CHIpty

nifi deguftatio requifatursutin vino, quo calu fi am, ug

anteeam periculum fit venditoris, poft eam périculum nen quideny ¢

fubftantiz ,fed qualitatisemptor fuf; Cxpiatylebes fdeperic. i comm,
reivend. Eguin.Baroadd.§ 3.0/ bt Valtlibalay Romaczs 1473 MO0
Aide qcesdent enet,n.ig.¢5 /299, Browch.d.cent.a.af 56 El.Robid.D.th.4,
_ IHo s F ¥ 6

Oricur ex lioc contra®u dnplex attio, empti &

vendici. (a) [lla competicemtori adverfus venditorenm,

Btrem (b) cum omniemolumento (¢ tradac. (d) Hzc
Yendictori contra emeorem , e precium, (¢) & fumtus
ayenditore in rem uciliter facos preftet. () Urriques
(8) fuccurritur beneficio L. 2. C. derefeind. ven .(h)
weliulcradimidium jultz zimarcionis alteruter lefus

Iy
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fic, (i) vel fuppleatur id quod deeft, vel relcindatues J
' yenditio. (k) ‘ ' . g
. 7 (a) L por, t.ff de acl. emt.c ibi Vefenb.in . Oldend.claf] £
457Ut autein cum effectu hzactiones mover! pollint,necelscelt ut
‘emtor pretium {olvat,vel offerat, & venditor rem tradat: alias dle
exceptione psetii nonfoluti, L7;.§.8.ff-deait.cmt. hic reinon tradite
repellitur, l.:j.)fwd.C'oﬂ:z!}.add.!.}g.szjdc.g;.obfrj. (b) Pracise,necliz
beratur praftando interelle, {1 rei tradendz faculcarem habeat,§?
i, omnimmodo Infb.b.1.§.2.Inft. de donar. Lu§. 2.4.30.8.1.ff.de al.empt 108
infff.decontrah.emt. L. 6.C.de refcind. vend. adedutcontumacietiamy
manu militarires auferrip oflit, L. 68.ff.aeR. V. Accurfoadl. . ff.de all.
emit.Corafca, mifiell.3.n. 7.0ldend.cf. 4.aEk.1.n.7.Mozz.c.de natyral.emts
#.26.07 [eqq.Bronch.cent.2.4 [-s7. Hillig.ad Don.d.lib.i3.c.2.Jit. A.Arum.
d. Exerc.th.2.Riem.illuft quaft. D.10.9.9.Dn.TUngep d.Exercaz.q.q4.Elias
Rober.d. Dicoron.2.Hoeenon.d.D.th.12. SI vero tradinequeat, quod vel
interierit,vel deterior facta it, fiquidem cafu forruito (ecurus eft |
venditor, utth.preced.lit.F. dictums : Si vero dolo vel culpa ejus., te- |
netur emptoriad interefle, L.76.Lpen. pr.ff. deacl. emt. Simodolata. |
vellevisculpafuerit, d §.3.nfl.b.t.1.35.5.4.f]-de conrv.emt.Hanon.D.ad
R.Iy123. (¢) cujusmodifunt fructus pon modo pendentes,{ed etiam |
feparati, foetus, partus, & i quid ex operis (ervorumautvecturis ju- ’
mentorum poft venditionem acceflerit, /7.ff.ae eric, ¢y commod.red
. vend.l.13.§.10.§.28.ff.de att. cmpt. & vend.l.13.C. eod. 1dg; verum eft, €=
Wﬂumﬂgnim,d&g.lnﬂ.b‘tﬂmﬁgd.l.:;.C.deéff.emt.Per. 4
Frid. Mind.de procej]. Cameral.lib.3.c.21.m.22.Panl Beren/ d.th.1.9.3 (d) |
cumeffe@u, uthabereliceat, ne evincatur, L.66.fF. decontrab.emt.bll |
 §2.& §.8.ff-de alt. emt.L.8. ffide evict, Nam (i res venditalegitime eVl
&ta ex dominiivel pignoris caufafuerit, tenetur deevictione ex nas
tiira contradus; nonnunquam etiam €X implz vel dupla ftipula- |
tione, tot.¢. ff- de evitt. ¢ ibi W efenb. m ar. Treutl.vol. 2. D.2.th.s.¢ "‘=
[éq7- Nifi forté quis [ciens remalienam, emerit. Nam tum recvictas |
‘ne adpl!etlumquidcm ltr-r»pmqﬂ . Lg7.f_’§" 361 Glof]. C. deevill. Fachs
2.contr.go0,Treutl. a. 1. 28.th. g.lit. E.Panl.Beven[dith, 1.q. 4. (e) 1.23.9s,
s0.ff-de aét.empt. Cujusdominumy endicorem facere cogiturln.§.2
ff-d.e. licetnonzque ad rei dominium traosferendum obftrictus fit
- yendt tord.f11.§.2.1.30.§.1.fF cod.L.rpr.ffderer permut. Ratio diffesen=
Ak 143 i MR SBART - "ﬂgqﬂ: ‘




tix eft: quia pecuniz ufus nullus eft,nifi-fiatatcipientis y 41 0.§. 2:0m /P, il

| éle ufufr, aliarumverd rerum etiam citra dominium pérfecus &ple |
nusufluselt, Wefenb.in w.ff-de ait. empt.n.7. 10 f. Arum. d. Exere. th, ' i
. Adde Don.d.l1h.13.c.5.¢ :5:’11{:/@. lsr.A. Poft traditionis autem dis :
em & moram, ufurzetiam debentur, d.1.13.§.20.1.47 [f.d.t.de act.eme, B
b.5.C.eod.L.2.C.de nfur. Sividelicetemptor fru@tus ex re tradita perce. I

perit ralias ufuras non deberiverius videtur , per.dils.C.deack.emt. d, 4t

4.13.§.20.¢ L.16,.§.7.ff.de sfur. Fachm.d.Jib.2.conty.c.32, (£) Bonafide fas i
Ct0s, Lpen. C, d.t. deatt.emt.& quos verifimilé eft emtorem velleim« il
pendi, d./.z3. §. 22.ff. d.1.id¢; poft vendicionem, 4./ pen. & ante tradi- o i

tionemd.§.22,.Nam fi poft eam quidimpenderit, non hzc, (ed nego-
tiorum geftorum actio competit, /.2 ff.de negor.gef?. (g) Tam emtow
rv, quam venditori, arg.l +.€.dé cuprefs. éx luco Daph 1.6, §[f/_.rz.§.:1ﬁ€dg' Wl
Jure dot. Ratiopeém enim L.2.C.de refemd. vend.qua ¢onfiftit'in lzfiow a
neultradimidium, 2qué in émtore confiderari oportere, quam in ‘ gLl

vendicore, [Uadet xquitas , Fuchin. d.ltb.2.c.26. Elias Robert. d.D.coron.

| . Arumd - Exercah.8.68 ad db2.D. t.th. 2. x‘fhd‘@?ﬁfb‘.dbﬁq; 70. Imdb_ef. - | 1 '.ii |
] neficiumhoc re@éadlocationém’ arg. §. 2. 2. de licar.L.2 ff-eod .1 §. e
f 23.f1-ff quid in frand. patron. &‘ﬁmiRSLQL!.FLE!ﬁu 5, tam bong fidei/. 3 e

C.communia mtrimseg, lud. quam ftridiJuris producitur . arg.lig.C. de
0bl.¢5 all.ly C.devevocand.don'l 36 f.47.0. Dummodoéaul® fimiles
fint, Hod eft,unus det & aliusviciftim accipiatydrpl g2.1f.ad L. Agusl,
Arum.d.Exercith. 8. ad d.l. 2.D.2.th.az ¢ feqq.And. Gerh.d. D.y.16.
Aliuddicendum inrranfactione,in quabeneficivim Koc non obtineé-
reveriusell, /.78 §:fud SCr. Trebell.rg.C. dé tranfaét.L. 61.§. vff.decona
ailkindebd.i3.§ .3 ff-de re judie. quiatranfatio@quibaratur juramens
| o8& reijudicata Laiffide jrve purid.zo. €.de trawfalt. quibus modisres
finita'ob pratextumcujuscund;lefionis nonrefeinditur, /. 5.§. 2.4
§ir.f . dejurejur.d. z. C.guando provocare noneft nécef.Gerl.z.0bf.7o. Arumi
d.Exerc.th.8.¢5 addil.2.D.3.th.21.Gerh. d.q.r0. $éd itademum benefi- » »

'a ciohujusfegis locuseft. ﬁ:uerum,tciyalbi‘em@ghmmdt,h“gn i {eis
) verit;quiafciens & confentiens lefusdici non povet; 4 zze /. de R. 1. f

e.fcients 27.de R.4an 6.-Quid Ajuravit,; {¢a contradtu nonreceffurnm? &7 .
B eﬂﬁﬁﬁmm_hngsﬂngIS non habebi s, arg. L1.¢o dkt‘f)ﬁq;?.c. /i dd‘?/t'?‘ﬁ
vendir. Quiderg fi renunciavit? Idemdicendum, imodo in fpe- <
sishuicbeneficiorenunciaverit. Namgeneralemrenun ciationem,
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einon obeffeputamus; arg./ ult.§.3.ff de conditl.indeb. cum n on ex-
eéndifoleatad eade quibuscogitatumnonelt,£9.§. 7.ff. detranfall.
Aruns.d.tk#.¢ d.D.zh.23. (h) peradtionem ex contractu, arg. L7 §.
6 W e att.empriCijac. 23.06) 24 Auruns, d. th.8.¢5° al d.1.2.D. 4.1h. 2 4.
(1) V. Gr. Sivenditorrem qua vigintivalet, novemaureis vendide-
riv's autemprorremqua vigintivalet, 47, ¢merit,arg. d.l.2.C. dere-
fesnd. wend. Mynfcent.4.0b(.73.Geild. ogf.10.n.f. ddde Crijac. 1. 0b[. 18.
Frichdhb.z.c.r6. Arym. addt.2.D.a.th.8. (k) Eft enimvinemtaris arbi-
erio vel refcilla venditione, remreftituere; vel retinere rem, & quod
deeft jultopretiofupplere, d.0.2.Cderefc.vend. ubi juftum & verum
pretium non differre putamus, 4rg. 4.1.2. qua'quod primtim juftum
vocat, moxyerumappellat pretium, A/[)wf' dfoco Gerh.d.q.ed.Arum.
8dd.l.2.D.4.th.es. LE AL a |

Emtioni proxima eft (a) lgcatio conductio, (b)
«quz eftcontractusconfen{ualis, (c) quoufus rei,(d) vel
opera,(e) pro certa (f) mercede(g) concedicur. (h)
7 (a) Ad fimilitudinemenim emtionis venditioniscontrahitur, &
iisdem jl.lflﬂ regulls Conﬁﬂflt ;Ph[ﬂﬂ. df[ﬂfﬂf.é}'cand. non 3b[bluté ta..
mien;fed fecundumquid: quiain multis etiam hicontractus a feine
vicem differunt, ut docec_ Gph. ad d. pr.infl. deloc.c5 cond. 7 1bi Vults
3.5 Jeqq. aliguor. Mozz.de locat. conding. ¢ [éqq. (b) Dittaaloco:
figuidemlocareeft qualialterilocuminfnodare ; conducere,quals
fecumducere. Namduétum condudtoris reslocatafequitur. We/e
ad.d.pr.nft.b.t.Don.dlib.rz.com.c.d.pr. utautemin venditione unius
verbi appellatione, totus contractus continetur : ita cumlocatio
dicicur, velcondudio, totum contraltum propter relationem in-
eelligimus,arg.l. ¢. ff. locati.l. 20, ff.de act.empt. Interim taynen appel-
lationesconfundendz non funt, fed aliuslocatoreft , alius condu-
for, & in locatione quidemrei, femperlocatoreft , qui merces
demaccipit,quidatcondultor Ls8.pr. Ls.Lopr.§.2.§:6.ff.locatsl. 13.h22
‘Cieod. Inlocatione verd facti diverfo refpectu, idem & locator &
condu@ardici poteft : locator quatenus dicitut locati opus faci-
endum, & conductorquatenusalterius operas conducit: Lzz.§.pers
123, §.0.05 30208 7.1.25,5.penl.30.§.3.L.48.pr.L.s1.§.0.1.60.§.3.0.02,ff.d t.Loe
gari; quemadmodum ex adver(p idem opus facicndumconducerg
T R s War hs 2 S Cycde % & ope-
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écoperas focare dicicur,m?! 2.pr.de aftim. alt.lz.f1de bis gusior. in fans. N | 8
b SO ffdepoftulla9.§.0.0.28.¢ interminisinla2.§.2.ffd.t. Locats. Bach. .
@aTrvoly.D.29.th.xdit. H.Adde Vilt. ad A.pr.dnft.b.t %.6.Cujac.2.0b[ 28 e
Dot d.lib.iz.c.6.0 1bi Hillsg.lit. H. (¢) d-prdnf.deobliy.ex confensl. 1.ffd. 1.
.Locati, Confenfum autem in {ocationeé denovo ineunda , expref- N
| 1!}m'eﬂ?e oportet; atinea,quejamanteinita ell,renovandaetiam ta= ' '
Citus fufficit. Nam (i conducorfinito conduionis tempore,non.
ignerante locarore inrecondudta permaneat , renovata locatio,& i
q Rafi deéntegro Fa&a-vidétur,l.q@.ulr;g:hm.l.feq;ﬁ%.t.Ndnnunq uan i § } |
tamenetiam abinitio tacicé locatio conducio contrahitur;utfi quis .
®des(ciente & patientedominoin habitet, & fi ngulisannis certam 1
Penlionem (olvat. Mozz.c.dedevif.locat.n. 1. Q.An & emphytetta
isexu triusq; partis taciturnitate renovatacenfeatur ? Negat Fach.r.
Cont.34.Tr.d. D.th.¢.lit.D.c5 throlir.B.abig, Bach. quiahic majus ver-
| fatut peajudicium; & alias renovatioifta tacitaanno tantumdurat, e
~ Utcung;initioquinquennalis fuerit locatio , 443§ ult: etphiytetra | ‘ _
5 - ﬁSﬂuLt’:mannna.con&mu.mequu (d) Nonresipfaautdominium, i |
89.1f.bo.t L.Os L.80.§.pen.[f de contrah.emt. quodiffertd venditione , in.

fuanonufumtantum, fed & remipfam,id eft, pofleflionem & do- B

~ minium, autcerté ulucapiendiconditionem transferriconftat, /.25, | i it

ult.ffdir.l.30.§. 1. fFde all.empr. Locariautem pollunt non proprize .

l tantumres, {ed etiamalienz, £ 7.8.9.ffh.+. & generaliteromnesqua e
vendipollunt; imo & nonnulle,qua vendialids nequeunt; utfune 1w

bonaimmobiliaminoru m; bonaadventitiafiliorum, in quibus pa- bl
Ler mfumfru@um habet: 4 marito res dotales : bona feudalia fine., '
confen{udomini & fimilia.Additatamenhaclimitatione,utrefolu=

‘ | o Jure Lacataris,refolvatur quod;Jus condu@oris,d/o.§..la.cra U

i

;Cdeéaﬁn.matmijﬁzﬁdeReg.l[ur.c.ner}zo poteft.deR.L.in 6.(e) ERt enim. t' M
docatio velrei, vel fachi (euoperarum, §.4./nffb.t.l2s§pen. o §.ultde i
| RO1.38.1. eod. Bt iciterumabemtione diftinguitur; cum vendi facta i | |
' Tegularicer, int,Pult.add.pr.fuft.h.t.nrg Factaautem & ope- | il
f&nonquavisre@élocantur, fed honeftz tantum & locarifolite, /s fil i
S-2.ff.deprefeript.verb. ideff quaz commodumaliquod pecuniarium -
dpeCtant & mercede zftimari pollunt & folent. Nam qua proptert
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aidit doc. pofn.1e.Bach.adTr.d.Dvh.2 it G.Adde Don.dc.6.6 Vide.liby. -

Iur-Rom.c.36.m.10. (E) dpr.Iuft.brl.2 ffeod. Siveabiplis contrabenti=
bus exprimatur, fivein arbitrium tertiiconferatur /. 25. f.h.2.alias lo-
eatioconductionon el 4.§.2.¢ L2z ff.de rafcriptaverb. Treutld. D.2g.
th.lit.F. (g) a merendo,ut/arro ltb 2.de Ling.lat. velguod merentl
cedat, ur Don.d.libaz.c.6.dicta,eftilludipfum,quod proufurei,vel 0=
peraperfonadatur. Vulr.dic:30. ideoq; interdum pretiumyocatut

1.28.§.2.0.51.8.0.Ls8pr b 110§ fff-deadquir. poff.L f.in de Lege Rhod.

dejnll. Conﬁ ffit autem merces DONPrecise in pecunianumerata .

fedetiamin atia qualibet refugibili £.29.§. 3.0.35. S f-ff-0:1.L8.k28 ] 20, G0

cod-V ult.ad pr- Inft.d.t.n.28. Wc’féﬁé. In 'za':ﬂ.w/f.nl 7. Rastersh.adl, z_gﬁ:dt
R.1L.cap. 9. Comﬁz.mﬁdﬂ.Bray;da.zﬁﬂf’éd Dn.Ungep.Exerc.12,q. 5V als
Riem.D.ar.g.t.Hanon. D. 16.1h.17. (1) Idq;velad tempus, velin per-
petanm,kzo.C.A.2.Nec enimadmittendum, quodvulgo Dd.tradunty

locationem in Iori'gum tempus , vel perpetuum factams, in aliud

contractus nomen tranfire: cum non temporisadjectione, {ed pro-

pria conventionisformacortractus a (einvigem diftinguantur, arg.

1.8.ff- Mand, NV ¢fenb.m @ ff.d.t.n.8. Conn.6.com. 12.Bronch.d.cent.2. aff-
b2, Haenond D. 1h.18.Tr.d.D.2gth.4.li1.C Gertaautem temporenon

expreflo, in pradiis fufticis cenfeturlocatio factaad annum , quo

fructus percipi pollint? inurbanis tamdiu, quoadalterutercontra-

,tuirenunciery/iz. §fﬁ‘ h,y}\V ¢fenb.an fl.de.nSanfr

Vi

Oriturexed a&i’o-' locati & condudli (a) A&tiolo.

¢aticompetit locatori contra condutorem , ut mer-
cedem przftecy (b) remlocatam finito'ufu refticvat, ()
& damnurs refarciat. (d)A&iocondudtidatarcondu-
&ori contra locatorerit, (€) uc prafierrecondulta uts

licere, (f) zdes locisnecellariis reficiac, g ) mercedens

obdamnumimmodicum remiccat. (h) gt 3

(a) pr. Mft. b 1. utrads directa, & bonz fi dgi:, A}.;;prﬁ'féad;ﬁzj;
Inft.de act.inheredes tranfitoria. Mortuo enimlocatoreaut condn-
&ore, heredes eorumeodem Jurein contractufuccedunt, §. ﬁmfﬂ/"
b.1.1.19.§.8. fF- €0d. L.10.C.cod. in perpétua quidemlocatione indiftine
€k, dls0-in temporalivero fiintsatemporalocationis mortuus fu-
Erify




‘&it,d§. f. byt bt (b) Infine anni ,'niﬁ‘"‘vél aliud conve

P R ——

velufu & confuetudinefeceptum, Lygpr-fob.r.lg2 fd. V. 0. lsg. [
R.I.Schneid. ad §.fin. Inflh.t.m.an.cr ad$§.28. Inft.dealt.inabl. locat.n.24
O [eqq. Moz z.c. de [ubffantialloc.n. 21. & f¢49. Siinmora (olvendifue
erit, etiam ad ufuras tenetur. ,/ ;c?.ﬁ./:)-k.lJ7.C.eod.l.32.§.zfd; Uy
Quod i vero ex jufta timoris caufa, Z77. §.7. Ls5.§. fff-h.t.putadamni
mfe@h L. 28.fF.de dam. infeél.incendii,l.g9.§.2. ff.ad L. Agusl.exercitus,
autimpetus hoftilis, £.22.§.7.f#4.1. vel peftis habicationiren unciavee
rit, pro eo tantum tempore teénetur , quo habitavit, arg.Ls.§:7.

l33.f.h.t.Geil.2, 0b/: 23. 1demobtinetiniis, qui {peftrorum appariti= /&

onibus& afliduis umbrarumillufionibusinquietantur.exCovarruv.

7v.d.D.th.s.lis.B. Quarituran famulo, quianno operas {uaslocavit, 7.

i pervaletudinem ea aliquandiu non praftitit, integra merces ol -
vendafic_, ? Affrm.perl.4.§ 5. ffdeflaru lib. arg.l.19.§ pen. L 38 f-
Locari.Vaud t.queft.7.Niell.D.24.coroll.2. (¢) /. 4&’.£.t.l. 25.C.e0d.Quod
finon reftituat,fiquidem poteft,antdolo polle defiit,quantiinlitem
juratar, 4.1 £8.§.2.f. b.r. finvero culpa, quantires eft, velintereft
condemnabitur, /.2.§.2.fde in litem jurand. L. 68.[f. de R. V. Don. a, lib.
12.com.c.8. Interdum & anteexpletum locationis tempus locator_
agece potelt,utconductorrem locatam veftituat. V.Gr. Sidominus
ipfe zdibusfocatis opushabeat, fi corrigere velit, i condu&or =<
trabiennium penfioniem non folverit, {imaléiniis verfatus fuerit_y;
l548.2.0.bt:13.C.cod. Quo poftremo cafu nihilominus Locatorem
adintegram penfionem {olvendam teneridocet Sichard add.l.znxe.
& Freutl.d.D.th.s. lit: A. ubi Bach.hoc velle limirat 5 nifi locator al-
teriftatim eas elocaverit, velipfeiis ufus fuerit. (d) Quoddolo, vel
culpaipﬁus contigit 1.9.§.3.L.10.§:0.05 2..43.L.55.8. fls7.ffh.e. Culpam
autemlatamaclevemhicintelligimus, /. 73.§.2.49§./. h.t.1.28.C.e0d.
non leviflimam , L5.§.2.f.commod.L.3.ff. nautecaup. flabull.zs. fod.R.L
nifi aliter conventum faerit, /. gocum.l.fé4. ffh.t. vel resnaturaf{uaex
aQiflimam culpam requirat,l.25.§pen . bt. vel conductortanquam
artifex operas fuaslocaverit & peritiam profeflus{it, £./3.§.6. d.l.25.§.

- pen.b.t, Petr.Fab.ad d.l.23.605bi Dec.n. 33. Philip. Matth.n.62.Rittersh:

¢.9. Vult libun.dsfcep. c.15. Bronch.cent. 2.4(]33. Payl Berenfod. D. w.th.2:

9.3, Hnon.d. D. z.Dn, Ungep. & Exerc.12..7, De damm;)vuﬂ:':‘;:l caluw
i -' s daco,

Atumfuerie,”




dato,montensricondu@toremexpeditumeft, .:5.§.2.d.L.25.§.6 fht..
Bronchicentiz.mifeel-aff 7e. nifi culpacall uu},ﬁr;ceﬂcritl, hi.§.1.¢6°§, |
- wlt. ¢ d.L2s . pennk. vekpacto enmin (e receperit, 4 0, §.2.¢5° £.13.8 5.1 ‘
i h.t. Quod hifecerit sdequolibettamin folito, quam{olito calu eum '
tencriverius videtur, arg. dl.9.§.2.&° dl.an§.2 /. d.t. Fachin.1.contr.56:
T7.d.D.tb.6.lit H.sbsg, Bach. (¢) ejusq; heredes 2g.§.pen. ff. 1, v0.C. bt
non etiam fuccellorem fingularem ,quilocatieni ftare non cogiturs
d.l.25.§.2d324Fb.t4.9.C. cod. Kauff aehet vor Diethe/ Lacator tamenws |
conduétori ad damnum & interefle tenetnr.d L 25.§.2.Frid. Mind.lib. |
3.deproceff.camc.ag.n18 Don.dufibiizie.z.¢5 1bs Elillrg Lt H. Fach.d.l;b, 2.
! 88.Paul, Berenf d. Dithit.q.5.Heonn.d.D.16.in Coroll. QuAnmaritus
‘¢ Locationiab uxoreante dotis conflitutioné; & écontrario ugor lo-
cationia maritofadtediflolutomatrimonio ftare teneatur?erumds
negamusarg.d, h9.C. h.t.Bach.ad Tr.d.D. th.a.lin. E.(f) Aut folvatid
quodintereft, /7.8,0.7.h.1. S1yidelicet dalo aut culpa ejusre uticons
ductornonpotuit. Namalias mercedem tantim remittit, /.23, dite
Pac.cent s, gyai]-g.26. Hine fi quis ignoransremalienam locaverit_q |
eaq;evicta fuerit, nonadincerefle, fed ad remillionem mercedis te= }
netueddpil.gs [l decurfind, Lo, Arup.d. Exertagthu, (g) autes
mercedém proratatemporisremittato, 475:§.0le7. bt \Vefanas ff
bitinaé. Item damna praftet, quz pafluscft conductoreb vitiumrei
| - docatz, quod feivit locator, vel [¢ire petuit,ac debuit, /2. §.2.ff.d.t.
% i | Impend Lequascondutorneceifariovelusiliter in rem cotte
* ductamfecityrefundaty ss.§, 1/ 6a.pr.f/ ot nififorte minores fint...y |
il - &quibnsipfecondudorgaufam prabuit, veluti i feneftras, aut fors

naces reficicuravie: quas fibiimpptabic, Bachead Tr.d. D.1h.7. lit.Ce

- /7. Quiddicendum defumtibusinremcondu@am fruGuum colligen- |
“ dorumeanfaadperpetuamrei utilitatem fallis 2 Eteas 3 locatortw
conductorem peterepolle,d lss. §.2.d.lbzpr.fht. Fach.d.bib, 1.cont¥e

e85 (b)velintotum, vel propatte, prouttefocatavel pro panteis |
welin totumutknon potuit JLi5.§.2.072.4258, 6.8 bt swefenb.in e ff '

5 fiGeil.2.0b/ 23, Analtemutob damnumremirti, itaetiam obubers f
([ tatemnimiamaugeripenfiopotelt? Neg. quiahoc cafiuterd; cere
tatdelucrocaptando, proinde patiorconditioreicfle-debet, arg. /

| 7. de aﬂn’ﬁ“dﬂ;TrJIb-}f-ﬂt-E-ihé.._Bﬁcb.Atti; hgc_ itafe habent,fires
; ] _' | locata

“
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locata it : quid verd in hanc ationemveniat, fi operz locate f=

| erint, petipoteft ex Dan-iz}ré.z_g.c.p.()/dmd.Clﬂﬂ.'.;.a_f—}. 9. Nicol. Vigel. 1 et |
| i method.lur.Crvpart.slibig.cs. R |
V.[ It * ' |

Locationi vicina & quafi (pecies quedameft, (a) |
Emphytcuﬁs, (b) & ipfa contraltus (c) confenfualis, g
(d) quopredium aliquod (€) alteri, fruendum dacur., L
(£) fublege meliorationis, (g) & cerca pentioncannua, .
(b) Eftq; vel Ecclefiaftica, vel civilis. (3)

(a) Olim dubitatum fuit utrum ad emptionem venditionen, il |
| an verd locationem condu&ionem pertineiet hic contractus, pro- |
1 pter cognationens, quam cum uttad; haberet ; {ed Inip. Zenoeum |
| a [uperioribus duobus (eparavit,proprivmq; & diftindtum contta« .
| Gumelle voluit, Lz C.de jure emphyt.§ 3. Inft. delocat. &7 cond, Quam - e

vis.tamen hodié¢ adhuc ad locationem propriusaccedere.., & ejus if i |
quafi fpecies guedam efle videatur , arg. d.§ 3. toft.de locat. L. 1.fF.fi .
ger vetligal, id e/t eiﬁapb]f. pet. Schneid, add §z.m.1. (b) Ita dita a

?
| greco verbo euQurives ; quodplantare, inferere & per metapho- e
rammeliozare, feu meliorem reddere (igmificat : quia per cultumy LE .
& fationem agrimelioresredduntur, wefenb 7 ff.d.t.fi ag.veliigal. 1
».2.Regulariter tamen hoc vocabulum Jus ipfum pradii potius, J
quam contraGtum emphyteuticum fignificat 7elem. part.1. D.adw. e
‘ #5.th.2.(d) d.§ 3.0nfkb.t.dal 2. pr.C.dejure emphyt. Et quidem nomi- | ol
$ natus , arg. d. /. z.C. de jur.emph.Treutl. a.D.th.g.lit. A Foman. D. * ‘i j

23.th.8.lit. A. bonz fidei, & Juris Gentiumw, arg.d. §3. Inft: de locat: - '1
ubihunc contra@®uma quibusdam ad emtionem, a quibusdam ve- A
ro ad locationem relatum fuilfe tradicor , quorum utramq; & bo- {
nzx fidei & JurisGentiumelle expeditum eft. Accedit, quod Zeno |
eum nof de novointroduxit; fedcumanteain nacura locationis & H
{ venditionis involutus 5 in propriaformanonappareret, ab utraq; i
“diftinyit & f{eparavit , Conn.7.com.12.Corafir.mifiell.21.drum.d. Exer:
2g.thaz. Bachov. adTreutl.d. D.th. 9.lit. B. Cl. Dn. Z}ngff. d.Exerc.q.6.

Tilens.d. D.th.7.4nd. Gerb D:15.9.4: (d) nglc)l non {folum ordt;irﬁ..

') | | p 17} 8




oftendit. Hinc pecfcripturaad perfeGtionem fuirequiric_, arg. tit.
Inft. de oblig. ex confen/ nififorté ad probationem’y Don. 13. comr. ult-
velex pacto contrahentium , d.47.C.de fure Emphyt. Dn. Ungep.d.q.0.
(e) Initioquidem rulticum tantdm, arg. L 2. ff. frarg. vellip. U 3u.ff. de
punor. polteavero ctiam urbanum, Li5.§ 26. /. de dam.infelt. N.izo.c.
vAuth.figuas yumas. Code SS. Ecclef. Hillig.ad Don. lib. 9. com.c. 13. lit.
vE. Trewr.. duih.g u E. Qaariguran ager vedtigalis ab Emphyreutie
cariodifferac_. ? Neg' per rubr. 1. fr ager vetlig. id eft empbjrmti. (f_'ﬁ"‘
(.75.§ v.f. qui fatisd.cog.prafertim clim eadem fit agri emphyteutic
& vectigalis definitio, Lo.ff. /i ager veltip. & § 3.Inft. de locar. Don.d c.
i3 Borch.de Fend.cap. 3. n.26.Gerh.d.q.4. Henon.d. D. th. 1g. (f) vt'.'l'
ad perpetuum,d.§ 3.¢9°d: L1, ff- i ager veligal. vel ad tempus, L £
‘d.t.non modicum, arg.l.1.§ 3 [f.de fuperficteb. Quod tamen pofle~
rius non tam ex natura hujuscontractus, quamexaccidenti & pa-
¢toelle videtur_,. Backov.ad d.th.o.lir. K. (g)/l2.13. C.de lur.emphy.
Nam olim fteriles tancim agri in emphyteufin.concedebantur_:

| recognitionem daminii , 4. § 2. 4./ 2.1, 3. C. de jure embyt. Ideod;
fi penfio proportionata | raftetur ., alreratailliuscon-
o | traclumm.TMmméMMcc_xidcmr, Bachov.d.
; _ th.olin HV Qn ,xl..ﬁ_ﬂdg_jgfxc_mp/a].
k| h ¢ renrn&vedtigaly Lr.l 2 ff. [l ager velkio.cre. (1) Quarumillainrebus

i g-num.8. Inft. de locar. \Vefenb. in w . fd.t. fi ager veltig. n. 2.Vult. lib.
; | v.lur-Kom.c. 36.Utriusq; differentiain eo potiflimum confiftit,quod
_;" ¢/ civilisemphyteufisad certum tem pus conftictuta, tranfeatad quos-
8 | ¢/ cunq; heredes incra illud tempus : Ecclefiafticatantumad defcen-
¢rdentes : in perpetuum conflituta iquidem fimpliciter absq; ulla_
| ;heredum mentione, civilisetiam ad quofcund; heredes : Ecclefia-
® ftica ad defcendentes : 4 religiofis domibus in urbe Conftantino-

polit.concefla ad nepotes folum tranfeat. IV.7.cap. ¢. N. sy.cap.2.V.
/20.¢.0.§ 1. §i vero emphyteuta & filiis, ﬁvcciviﬁs fit, ive Ecclefi-
aftica,adfolosdelcendentes; finemphyteutz & heredibusquibus-
cung;, ad omnes heredes etiam extraneos pertineat, Borch. de feud.d

Fgag. [eqq. AddeTrd.D.th.10¢s shiBach Finitaautememphyteufi
pere

Inft. & Cod.obfervatus, fed etiam, 4. § 3.2t de locas. & cond. (atie

| ' hodieetiam fertiles, Schneid. ad d. § 3.1 2. Inft. de locar.cond. (h) In.

¢ - Ecclefiz, hac privatorum quorumvis conltituitur, Schneid. ad d.§
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Permorrem emph yteutz & liberorumrplius,-dominusnon poreff

€0g1, eandem proximiori agunatoconceaere, arg.l.22.C. mand, Gesls

2,00(°1 4 8 cnum. 3. Fachiss.v,contr.100. Bronch.cent. vmsfcell.aff.gr:

Vil

Oritur ex hoc contradtu a&tio emiphyreuticaria.

(2) qua uterd; contrahentium. ; (b) confequitur id;

quod velex pacto, (c) vel natura contractus praftan-
durty eft. (d) - '

" (a) Nonnulli a&iotem praefcriptis verbis Hﬁ‘r'f'cfiﬁima'nf,w‘g.l;

2.7 3 ff.deprafer. verb. Cynlinl. 1.n.8. Cidejure emph oyt. Aliicondictioa
nemex le g¢ malunt s \arg. Liunc. jf".' de caﬁdz{?.cx _/eg: G‘(aﬁ’ ina.§ .3.':)63’5.
Propriam Inft.de locar. Don. g.commiaglr.d.D.thfin. li1.G.S cd veriusfors
taflts,cum nominatus hic it conttactus, i th.preced.dictim , etiam.,
certam & nominatamex eo oririactionem arg.l.z. §. Ljﬂdf}?ﬁi&. qua
non male emphyteutica, (eu ¢mphyteuticaniaappéllari poteft, Baro
ad d.§. 3.Mnfl.de lacwir.Oldmdwp. Claf].5.deatl. éeneﬁczqr. Bronch.cent. i,
mife.all.23. (b) Cum enini contractus ficucring; obligatorius,actio-
fiem quoq; ab utrad; parte producac riecefleeft ; quéactiorelpectu
daminidife®a, refpe@uemphyreute congrariaelie videtur.Qldend.
d.loca. (¢ ) Siquidenimpactumtierit, hoe italervandumefl,ac Ana-
turali&ef{%téoﬁtra&ns,::a'.§.3quﬁ./:.f./.z.}ir.C’.dejure empnyt. Guidpacta
dandm;_g@ibus y L0.§:6.ff depofl.23.ffid 1.8 grave eft idem.,
tallere /... de conflrpecimo nihikmagis congruum eft fidei humang,
quarn {ervdre ¢a, qu plac uerunt,/.z.ff.de pact.lzo C.de t7anfatt.modo
ngn leg.néuWWS.ﬂﬂdﬁﬂnﬂmm..um
\ecanon numeretur; quia élfet contranaturam hujus contra@us,
bilzf) fi ag.velt. & ad donationém potius defleceret. Atfi conve-
hit, neemphyteutapropter canonemnonfolutum expellstur, pa«
tum hoc valet & Juriconfentaneum eft, arg.Lyen. Cide pack.l. 42.1f de
minoyib, (d)d.§.3.0ftde locat.d.lrt.2.C.dejure emphyr. Praftandaaus
tem ex natura hujus contrallus hac potiflimur: I uttotius rei in.
tericusaddominum: quiaresfuo domino perit, .9.C.depign.adt.par=
tMWmeudneat s 4. §.3.4nfi delocar. d,

Pp 2 Ly o o




f0.C.dejure emphyr.Cuiconfequens eft,ob fterilitatem penfionis five
canonis ternii('ﬁt}mcmnon fieri: quia fterilitas ad partialia tantum.
damaa pertinet. Fachin.d. lib.1. contr.89. Bronch.cent.r. aff.8 4. 1dem
dicendum deincurfione hoflili & devaftatione. Nam & hic nos
ipfum prediumemphyteuticum perit, {ed fructus tantim, qui pars
pradiicenf{entur, / 44&5 d.R.V.Borch.d.cap.3.de Feud.num.r2.Gerb.
d.D.q.6. Hevop.d. D.th. 21, 1111t Dominus prater jus.percipien-
difrudtus,etiam pofleflionemrei emphyteuticed quali dominium
emphyteutz praftet : cujus beneficio eam vindicare , non abalio
folum, fed & igfoyeidomino potelt , L2.§ 2 ff./f ager veilip. Ugn-
dereetiamjus{uum alteri,itemigcare, donare, legare, pecmutatios
ne transferce poteft, L 21. C. de defund. patrim.lib. iz, arg. 1. fin.C. de
fmd; decnr. lib. 10. 1. 71.§ f. ffode Leg. 1.1, 22 9. ff. de V. S. ubi eleganter
Ged, Sed vendere non aliter, quam confenflu domini , / 3. ¢ 1bs
Gothof.C.d. t. de jure emphyr. donare, legare , &c. etiam irrequifito
domino, Berch.d.cap 3.n. 42. Ceraf.g.mifcel.3.n. ¢V ult.ad d.§ 3.lnf. de
Jecat,n.19. Bronch.1.4fl. 80. itatamenut ad indacendum novum em=

v phyteutamin pofle{lionem emphyteuleos , domini confenfus ree

quiratur_, Don.d.lib.o. cap.ag.Niell. D.2¢.tha6,Gerh.d.D. g.5 Oppi=
gnorgre quog; predium emphyteuticum, £76.§ fff.de pign. att.l.3t.
- de pignoribns & f{ervitutemin'eo conftituere pon prohibetur; fed
finita emphyteufi, pignusfolvitur & finitur fervitus : qujaextincto
' is,extinguitur jus accipientis, 4r9.§ 2.ff. locats.l.31.f.d. pi-

;gnar.‘c. Mplerrde donat.inter vir. ux. Borch. d. cap.3n.43. Don. d.lib. 9.

¢.24.05 17. Treutl. d.D.th finlit .7 D.17.th.6.lit. A. Emphyteutaverd
penfionem folveredebet, d.§.5.¢0° d.L1.C.dejure emphyt. adeo ut fiin
Civiliemphyteufi trienninm, in Ecclefiafticahienninm ceflaverits
jus fuumamittat, £ 2. C. de jure cmphyt.idq; ipfo J ure, Borch. d. mp._;f.
num.2¢4. imododeceflatione confter & dominusvoluntatem{uam
declarer, arg.d.l.2.Fachin. 1. controv. 93. Myn[ cent.3.0b/. 65. Ceflante

autem dominovoluntatem (uam declarare, fructus interim ad em-

phyteuram pertinere tradic_, Fachin.d.lib. 1.contr.eap. o4. Trentl. @
D.thazlw.B. Quodnon fatis convenirevidetur cumeo , quod iplo

jure emphyteutam emphyteufi privariaflerit uterd;, Hillig.adDon:
Blib.g.c isfur.B. Adde Bach.ad Tyenthd.liy. B. Propria tamen autho-
G e i
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i; culpa emphyteute emphyteufis finitafuerit, adquem t’..
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ritate dominus emphyteutam expellere nequit, fed Judicisauthori-
tate & minifterio opus eft, arg.l.3.C.depignor. L. 13. [ quodmet.cauf.

L1y 6. deR.IDo u.d.mp-fj‘-ﬂ’!}” 1[-d.ob/.65. Bronch.cent.t.aff.82. Fachin,
d.lib.1.c. 9 Borch.d. CaAp.3. 130 Oéidfmmphytcu ta aliq uid y fed non “?’ 1

totim canonem intra triennium {olvat , an nihilominus {uo jure

cadat ? Neg. quiapoenailla privationisnon tamintroductaeft pro-

pter pecuniarium interefledomini, (quod inaliis cafibus,V.gr.poe-

nalibus ftipulationibus obtinet ) quam potius, quod emphyteuta
nonfolvens,prefumaturdomino jus fuumintervertere,eumg; non

ampliusrecognofcerevelle. Bach.ad Treutl. d.rh. 12.4it, B. Qua rati«
one etiam dicendum uno ex pluribusheredibuscanonemnonfol-
vente, non ftatimtotam emphyteufinamitti, 48.§ 2.1 de public.&
Veitigal, Fach.d. lib.1.contr. cap. 9 5. Oldend.d.claf]. 5. 1n aél. emphyteut.
Mynf cent.3. 0b(:66. Bachov.adTreutl.d. D.th.13.lit.A.Panl Beren[d.
D.q. fin. Quod i dominus poft incurfam caducitatem, canonem.
ab emphyteutareceperit, peenam privationis{eucaducitatis remi-
fillevidetur : nifi forté recipiendo canonem praterititemporis ex«
prefsé proteftatus fit, quod perreceptionem hanc jus caducitatis
remittere nolit_, Borch. d.cap.3. num.28.¢ 29..And.Gerb.d. D.q.7.

Bachov. ad Treutl. d. D.th. 12. lit. E. Q. An Emphyteuta celbri
{atisfatione moram purgare poflic. ? Et de Ecclefiaftica res

expedita elt per c. potuit. extra de lecar. deciviliveré omainone-

Baudum videtur , arg./irz.C. decontrab. Srroul.l. 23.1f. de obl. & all. fa-

cit quod ipfoJure emphyteuta emphyteuli cadat: Ubiautemquid
ipfoJurefit, morz purgatio non admittitur , arg./. 23. ffidecondil.

indeb. Borch.d.c.3.n.32.Fachin.d.lib.r.contr.c.98.Gerh.d. D.q. 8. Treutl.
d.ih.12.lit.D.1b:q, Bachov. L L1, 1t dominus damna refarciat, quee
*-el'D.P_l‘_L}' 2 o% vitll Jue. 1v1 '_ & ceticui ]
wrg.l1g.§ . fFlocat.Qldend. d.loco.Emphyteuta vero finitaemphyteufs
rem emphyteuticam reftituat, /.2s. Cde loc.& fidolo velculpa ipfius

t domir pallus eft

deterior reddita fit, preftet. Imo fi magnafit deterioratio pradio
em ph-yteuticg etiam pr.ivariporeﬂ', arg, l.3.C.delocat. Nov.120.c¢.8.
Don.d.cap. 15.Borch. d.cap.3. num33.Myn[.6.86.Geil. 2,0b[ 6 7.num..11.

ﬁlﬂﬁ@rggioacsyertmcaq: ? Et veriusvideturetiam hoe calu ad doe
s ¥p 3 minuae




minutn pertners , wre. /. g2. . loear. ubi conduétor eas demum im-
i g J |

 penfasrepetit, quasex lege contradtus facere non tencbatur.Fackin

Ad.bb.ac.g2.Tyreutl d D.th.fin. lst. G. ¢ ths Bachow. Den itj; notandum
quod quemadniodi-m-dominns-fine-caufa pradium em phyteut |
auferre nequit,etiamfialins meliorémconditionem ofterar: Oldend.

loco allegar. ita nec emphytenta illud invito domino deferere po-

welt, L 3.C.defund.parrsm. dcowrf.in L2.C.h.t. Treutl d. 1h, fin it D

wig, Bachov.

il o 0% 13 B0 1 5 8 s 1 8 B 8 |
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COROLLARTIA.
I
SI quis domum. aliquem emat , eamaq, de nove
adificaturus ,ingentem anreorum (ummans

reperiat s-cujus erit £ S oli emtori cedere pn
tamus.
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IL

- 8i famnliante tempus loc ationss difcedant I
ab herofno , an veftimenta reddere cogantur,
€9 an bero quafi manu injelta eofdem exuere s
liceat? Affirmamus,modo temporarij ufns can- !
Ja veftimenta berus concefferit.. o |

T8 . ?

& An fiartificijuvents locatus fuerit, ut in
artificio inftrueretur , cum pacto,ut per certos
' annos
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annos apud ipfum maneret s 159, anfugiat ; te-

neatur 4 redstuad integrum tempus de novo,

anvero tantumadtot dies,quat abfuit ¢ Poffe-
riusest juri confentanenms .

Vi
" Studiofus fidejulfor factus €5 ad aliam.s

Q_Academiam migrare volens , recte ad libera.
Lionem 4gib. | :

V. '
N imis proflituunt jus noftrum , qui ad-

Vocato bonam canfam falfis rationibus tueris
vel etiam adverfarinm decipere licere exifti-

" Praflantiffimo & Politiffimo’ L
DN. RESPONDENTI
Amicofuo & worire fingulari
Allufio adnomens
, & Batb & Ehrhard.

HIc labor ,atdq, ifthic honorest , fed durior illes 2

Callum algj fugiunt, Dv R v s at Lps Emang,

Sctpe egoquc ﬁ'vi scuyite non ﬁriéé EHRBHARD UM,

“H afpivatum MELCHIOR anne fugts ¢

Vtere [piritibus , nec duro payce labori,

Namé, afpirando verms EHRHARD V'S erss.

F. M. Joh.Conr.Dannh.P.L.C.
it Ad
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A

Ad
Praflantifimum ¢ Literatiffimum.s

DNNMELCHIOR.ERHARDUM;

Amicum jucundiﬂimum.

Uz tibi divarum nuper Suc c ssro Legums - |

Ceflit, ERHARDE Dicesmulcliadamace nepo¥.
Hanc nunc Collegis, LupwELLo interprete, in uiums
Termagnz Themidosnomine rice locas.

Nam ibifunc Themidosfaéta Emphyteutica, ERHAR- |

Jura ?at quid melius jam domino cflequeat?  (DE»
Tranficad heredestam facri gloria culcus o VA
. Erpariecgeneri ficbona qug;tuo. | |
Perge cuos Juris pofthacLaudare colonos |

Laudace mentis mutua vota refer. i
Sic (qui meffis honoris erit) {iccanona folvent,
Sictuceu dominusjura locabis: abis, Echoe

e Amica benevolentic ergo
LM Q.

Georg. Chriftoph. Waltheg. |
¥ranc. i |

FINIS.
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