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THESIS 1

[dejuflor eft (4) qui mediante ﬂipu‘fatione
(6) proalterius debito (¢) fe fuo nomine (4) £
citranovationem (e) obligatin majorem cre- HEE
ditoris fecuritatem (/) Et qvamvis larga fignificatio- g
neomnesilli,qvialterius obligationem,qvoquo mo- -
do in fe receperunt, fidejulloris vocabulo denoten- b
| gur,ut funt Mandatores (¢) Conftituentes (4) Spon- ' N
| fores (i) Expromiffores ( # ) certis tamen modis - |
| difin@i funt 4 fidejuffore propri¢ dicto
(4) Fidejufloris vocabulumnon natum id eft fim.
plex, fedab originefactum duplici{eu compofitumeft d fide
& juflore ut fidejullor fit idem, qvali fide {ud jubens, utcre-
datur alteri Anton, Hering de fideju[]. cap, 2. Myns. adrubric.
infl. b, ¢. m. 3. Nam fides ut nec ab alijs, ita nec a fidejuss
ionis contractu excluditur. £ 4. C.de O & 4, Qvam non
raro fidejuffores dicuntur aftringere /. 52. §. 2 fFb.e. obli-
gare L. 37,8.2.ff. 4d SC. Pelles Debitorem per {olutionem vek
alium modum liberantes implerel. 29, §.6. f. Mand. & cre-
ditores fequi /. 1 ff dereb. cred. itautnon fit dubium, qvia
fides reqviratur, qvandoquidcm {ola juflio ad vinculum fide-
jufforiz obligationis non fufficit, aliud enim eft jubere aliud
fidejubere /. 37, [f Ad SC. Veley. I- 3. §.5. 4. qved juf]. Hering
d,tract cap. 1, nam. 52. & feqq. .
(b) Sineilld fidejuflio confiftere nequit /. 5.9.2. %
ff. de V. O. folenni enim fhipulationis cautela eft vallanda
l. 33. §. 3. C. de Epsfc. & Cl. ac ipfius forma 3 ftipulatione
defumenda Wefenb. 7. num, 5. b. t. unde & ftipulatie inter-
venifle przfumitur i modo conftet, qvem fidejuflifle §. fim. F
Infl.b,t, 1.1 & sbid. Sichard. C. de Contrab. fipul, (c.)Fides - :
juflerum namq; obligatio eft qvadam principalis obligatio- &

pisacceilio §, 5. Inf, l39.ff. b.¢. ac nulla exiftente prmc:pali
e fidejule
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fidejulfor obligari meqitit [oa1. &L 16 pr e, f. 4, ¢, necells
ergo eft, uthiat pro alio, non enim inteiligt pmcﬂn ut pro
fe .6dejubendo quisobligetur [, 21§24 56 §.L ff h.t. Va-
e fidejulloresdici folent Adpromiflores / g3 f 4¢ folut. Va-
[entin Franc de fidejaf. capit. t,n.33. (d.)Non enim debito-
ris. aut alius, fed (uo nomine pro debitore promirttic ftipu.-
\anti Giphan. in Antin, juris civ. ad g, libv, Inf, Difp. de fides,
& ficutreus principalisnon aliter,qvam (i de {ud perfond pros |
mittit, obligatur; itafidejullor non aliter tenetur,qvam f1qvid
: fedaturumvel faGurumipromilerit 4. 65. ff. h.¢. (e)Hac pri-
usdebituminalienam obligationem transfunditur /. 1. ' de |
! Novat- lohan, Goedd. de contrab. fiipul. cap. 5. concl 7, Et qvam. 1
; visfidejuffor alienam obligatienem infe recipiat L. 1, § 8. fFae
‘ 0,68 A.l. 5. C. [i certum per. Debitor principalis tamenadhue
_L- | manet obligatus Franc.cap 1. 1, 8. hoc enim non agitur in-
' 1 ter partes ut ex prazcedenticausd ita nova conftituatur, ut pri-
or perimatur Hering cap, 3. m. 36. & qvia hoc non agitur
duz erunt obligatienes, principalis nimirum & accelloria.
L 2. ff. de Novat.l.34.f. b.v,(f)is finis & vius fidejuflionis,
ut credatur debitori; & diligentius caveatur creditori §. 1.Inf
b, t. Hering, cap. 26 intereft n, creditoris duos vel plures habe-
rereosls 3. §. fin. [F. deliberat Leg. inprimis ut, fi principalis
non eft folvendo, abiis, qvos proreo ibi obligavit, fuum
gonfequatur §. valt & ibid DA, Infl. de Replic. (g ) Mandator
is eft, qui alteri mandat vel utfidejubear profe, autalio, /. 22,

.. Mand. velut pecuniam alteri credat, vel negocium gerag

/. 27. §.1. 6 2.4. ¢. idg; folo confenfu inter praientes vel
,.-‘ _ abfentes fieri poteft/, 1. & 32. ff.eod. quodnoneftin fidejul-
3 ] fore, qvinon nififolenni ftipulatione obligatur,nen obftans
te. 1, 4./ de fidejn[f. tutor. Relatio n,in aCtaille-incafu in-

ftar ftipulationis nominatum & non contradicentem obli-

gat, tum propter favorem pupillerum tum actorum publi-

sorum: auteritatem Ceras lib, 2. Mifcell. jur, csv.cap. 12 ,mum,

3, Bromshs Enant, 4, Affert. 43, Et hac Ripulatienis felenni-

tate
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tate y. difgernitur d fidejullore Conftituens ¢ 4) qui per pu.
dumv pactum id, quod vel ipfe vel alius deber fe folururum
piromiteit /. 1. £5 3 ﬁ de Confl picun § o Inft de ACE: Herst
¢ap. i§.num 4. (1) An Spon[br differat 1neo 3 fideTullore

quod hic noo nifr rogatus, tlle vero {ponre ad obligaticiiem
accedat 2 multis difputatur ; Affitmativam preter. alios te-
nent Wefenb 7 n. 2, € Schuesdvy. princ.n. 7. b. ¢, qvorum hic
fubijcit qvodin libellis, dici foleat ; IWetl ich dannavfy fan
feifiaes birten pnb erfuchen mich von fetnenr wegen in “Hilrge
§ haffeeingelaff:n. Nobis vero ea fententia minusarrider,qvama
vis n. nenraro fidejullor petitione debitoris ad obligatios
nemin (¢ {ufcipiendam commoveatur, fine mandato tamen
etiam /. 4.5 5. ff. de Neg. Gefl. & pro debitoreignorante /30,

£ b.t. & abfente recke intercedit /. 20° §, | s Mand. nec toa

gatio debitoris conftituit ﬁdejufforcm,fcd creditoris ftipu'a.-
tio & fidejufforisSpenfiodrum. Exerc. Iufiin.13,th. 11. Diffe-
runt igitur tantum ineo, qvod Sponfor generis, fidejuflor
fpeciej locum obtineat, qvemadmodum id & in aliis contras
&ibus procedit, vid. /7. & (bid,. Goedn.is.de V. S. hinc oms-
nis fidejuffor eft gponfor, (€d non contra Goedd. de contr . fiip,

cap. 5.concl, 4.num. 10 & concl. 5.1, 24, (k) Expromiflordes
mum eft. qvi alterius, aligvando non efficaciter obligati

ebligationem novando, vel aliomode efficaci promitten-

do, in f{e transfert ). 4. de condi@. cauf . non fec: | fin.ff. ad
SC, Maced.l. 37. §.fin. ff. deoperis libere: 1, 7. §. 8 [f, dedulo I,
13. ff) 4d SC, Vel Hering.cap. 4.8.22, & [¢49.

THES. 1L

Flde}ubcre poffunt ( ) omnes qvi flipulando efh-
caciter obligantur, five fint patres- five filii- fa-

milias €4) nifi excertis caulis prohibeantur.

(a)  Valent.Franc, cap2.». 2. fiqgvidem contractum fi-
dejuflionis commerciis & vitz communis viui proficuum
' - AR | ROD
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aon modo 11. civiles permittunt tor. 2it. ff. & C. de fidejuf. fed
& liter {acrz eum ut pium & cum humanitate conjunctum

apprebant Gew. 42. v, 37- & ¢4p. 43. 0. 9. 2, Mac. cap.12. V.2 4¢
Luc.10.v.35. Paul,n Epiff. ad Lhilem.. vid, Harpr. in Commi,

Inft ad princ. buj.vits Hering. cap. r.imo nulla eft ratio qvee a-
ligvem ab hoc repeliat, & ad alioscentractus admittat, ni-
* hil extrinfecus interveniente. Idem Hering. cap. 7.8.68.(6)
J §. 6. Inf. deinut. fipul. 1.5, C.quodessmeo. quisn{§c, §s mo-
| ‘. | do flius familiasmajor fuerit XXV, annis d. I, 5. Minoren-
I L pi enim lefo jura noftra benefieio in integrum reftitutionis

(ubveniunt ! 1.C. de filiof. win. &7 thef. feg. Eo vero cellante

obligatur illein folidum, pater vero ipfius de peculio /. 44,
f. depecul.d b, 5. G gvod cum eo. Lt poteft fidem fuam inter-

| i ponecretam pro Extraneo qvam patre five iniftius pofitus po-
geltate, five (ui juris effectus (iel. 9. C.d.¢. 1. 8. C. de fide). L.10.

. eod. L. 10.p s Lig. ff.deinrem verf. gqvemadmodum vice

' | yersa pater pro filio /o 8. C. guod cim eo l 1. C. Ne filsus pro
| patr. ) 5. §. fin [fde Liberat, Leg. Et licet ha perfonz fctio -
* ne juris pro yna pcrfona habeantur §. 4. Infl. de snut. fipul.
id tamen non abfolute necrefpectu Extrancorum {ed mo-

do qvedam & {ui relatione mutua qvoad domeftica nego-

5 ¢ia verum permittitur. Goedd de contriflip. cap. 7.comcl. 5. fi-
1 liusy; intercedens habetur pro Extranco / 39 /. 420. & 4.
). 3. A4 Maced. Hering. cap. 7.1, 327. lmo tenctur filins

pro parente {icaptivus detineatur {ub metu exhzredationis

fdem fuam aftringere, qvocum liberet, Noved.w. 115-¢4p, 5

THES, 111,
;- ' Rohibztur autem fidejubere vel i fidejufserint ob-
| _{igationi eximuntur, anonnulli obdefe@um xtatis
(a) Poteftatis (4)fanitatis (¢) vel ob {pecialem legis ra-
tionem (d) vel obdelictum commiflum (e), ._
(a) Puypillus & Minor, Pupillaris ztatis Dd, tres

communiter ftatuunt gradus. Infantem infantia majorem ,
& pu-




8 pubertati proximum. Barchole. ad§. 10, Infl. de inuedl. fiipuk
e cum ob defe@um rationis{ibi ftipulari nonpeflit4. §.1e,
1.1.§12.ffd O & A. L1.princ.l 170.ff de V.0, multo minus
fidejubendo alijs feobhigabit, Hi qvamvis ftipulando ali-
os 2dfiringere atq; fie fuam conditionem reddere meliorem
etiam {inc Tutorisautoritate pefline §. 9. Infl. desnuz. flipul. L.g.

ff. d.Aator. tur. 1. 7,C. de coxtrab flipul. Alijstamen promittere

ac fidejufsione obligari neqveunt, nifi tuterisautoritatem in-
tervenifse probatum fuerit /. 189.de R. 1. 1.1.C. de inntilib.fiz-
pul.l. g3 ff.de 0. & 48, De Minore X X V,annis major eft
centroverfia an fidejubendo obligari pofsit? folet diftingvi
an is curatorem habeat,velnon, ita ut hoc cafu qvidem fi-
dejufsiene, illo vero non, nifi confen{us Curatoris interve-
niat, obligetur per /, 3, C. de i» surerg. infl. vid ibid Sicoard,
Hering. cap. 7. n. §2,65 [egqq. verum qvamvis nos Verius
putemus eum utroq; cafu fidejulsione obligari per L. 40 de V. O,
non tamen propterea haberi pro idoneo fidejuflore ob bene-
ficium reftitutionis in integrum £ 7, § 3 f.de Minor. l. 48, ffe
b, t. Franc. cap, 2. n. 123, Herm. Vule, lib. wn. difcept. Scool,
¢ap. 16. nifi in rem fuam L 8. §1. ff. qvi fatisd. cogunt. vel fe
majoerem mentitus fidejuflerit 4 2. & tor, ti. fi mimor [e majo-
sem dix. vel fidejufsionem contra®am juramento confirma-
sit arg. Aurh. facrarmenta C. fi adverfus vend, Franc. d, cap.
¢, 139. (b.)Servus/li2,l19.& feq. ff b.t. ratioin [ 22.32.
175. de R 1, & 1.6, €, dejud. nonnullz tamen limitationes vi-
deantur 4pud Hering. &. cap. 7.». 295.8& [eqq. (¢) Corpo-
sis vel Animi. Corporisut Mutus & {urdus,non a, Coecus,
qvia hic, llli vero non, ftipulationem contrahere poflunt
§ 7, Infl. de Instil. fipul l.1. ff. de V O, Geedd. decomer, [lip.cap,
7. comeliigs INec hic diftin&tio locum meretur, an qvisna-
turd ab utero matris mutus fit an vero cafu: vel an difcre-
te velati mutus tantum, cujus ufus poteft efle in teftamen-
¢is & aliis contra@ibus 4 10. C. griteflam, facer. poff. He-
die tamen cos ( fi modo alias idonei {funt) confufo gvoad ef-

fctum fipulationum & padtarum jure obligari polleattefta-
S
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pore enim intermiision
Ewp,. ldem affirmandum de mente capto, qvi proprie lo¢
qvendo & furiefo diftat Geeed. decon 9. Borchol.ad § 3. Inf.
deCarate & fumamé ebrio Fuse. d. l.n, 33, cujus tamen ali-
qvot reftri&tiones tradit Hering, Prodigus cuibenis ob eo-
yum dilapidationem interdi®tum eft , merito abhoc fidejuf-
Gonis contracu arcetut arg. L. 6. fF.de V. 0.Goeed. d.¢. conel. 10,
ratione enim contractuum filie tenuifsimo diftat a furiofo,
cum qvo pafsim etiam in jure cenjungitur, /, 1, C.de Curr,
faursof. l. 25. ff. b. t. Hering. d. loc.n. 38. (4) Clericus,Mi-
les, Mulier. Prohibitioni Clerico factz hec afsignatur ratio,
¢ nc ejus fidejufsione fan&is domibus damnum, fiat aut

cur Heving.d. c.'w. 149, arg. 1. 38.f. 4e0. & 4. Animi ut
Furiofus & Prodigus.  llliusenim nulla voluntas/Z 40.deR 1.
6 8. 659, Infl. de Innutil, flipul. nullus conlenfus/, 2. C.de. cantr.
Emp:.isq; et
cur /. 124. de R I.ideod; ut nec fripulando Goeed. de cap. concl. g.
ita nec fdejubende obligatur, Func. 4. cap. 0. 6. Qvod ta-

men de eo furiofo medo verum, qvi eontinua mentis aliena=
¢ione laborat, non de co qvi furiorisintervalla habet, teme

s rebus adhibitus prafens abfentis loco habe-

i« hic re@econtrahitd. . 2. C. dé Contr,

facra minifteria impediantur Novel. 123.cap. 6. Minor du-
b ratio eft de Monachis prater cucullam, Zonam {ive funem
o ydofum nihil habentibus Hering, de cap.’7. n.349. qvibus
itidem modis id reftingatur , & qvatenus 1n Clericis Augu-
ftanz confefsioni addiétis locum mereatur vid, cirar, Autors
dloe. Miles ideo prohibetur ne qvzfito negociorum foren-
Gum colore 4 ftudio militiz avocetur, atg; exationibus,
dum militandum vexetur, /. 35. €. Locat. & Cond. 1.8. § 1.
¥ Qu fatisd. coguntur Mulier qvamvis alias eflicactter obli-
getur contractu, pro alio tamen ‘intercedens eximitur oblis

ationi aliope in priftinam debitorem reftitutd Fefend, x
24 SC. Vellei: rationes in'eodem SCto L. 2. ff. dis. & hoc
beneficio non modo mulier ipfa, fed & ipfius hzredes /1o,
d. r. ac fidejuffores juvantur'ls 6. .1 14, C, eoa. corf. Do-
well, lib. 12. cap. 29. GCeifat autdm hoc SCrum multisin ca-
fibus, Si 7 fcilicet utilitas negocii pro qvo fidejufsit, ad ipfam
| fpectes




{pettet L 13, §.fimn.l. 27, §. 2. ff. 4dSC. Vell, Novell, 13 4. ¢ap
g.in fin. 2, Sipro preciolibertatis Domino manumittenti
dando vel 3. prodote (e obligaverit 424, L12 & 25, C. ad
Vellejan, 4.Si {uccellerit reo principali £.8. §13. ff. 4. 2. Los. ffs
de folut. hoc enim calu dired&ad vel reftitutoria actione conves
nitur 4. §.13. 5. S1precium pro intercefsione eam accepifie
probetur / 23, C. adVell qvod autem quale qvamumc‘j;ﬁc, ut
jure non definitum judicis arbitrio committimus cum Meno-
chio cafu234.de arbitr. jud. guaft. 6. Siintra biennale juge
tempus pro Extraneo bis fidejufleritac ita prierem fidejufsio-
nemn confirmarit . 22. C.d.¢. vel 7. Decipiendi animoid fe-
cerit L. 30. princ. ff. cod. jura enim nondecipient {ed decept®
opitulantur /.2.§. 3.4. . necnon ejus exceptio doli replicati-
one {ubmovetur /. 1§, C. ¢ed, Donell, lib. 12, cap.32. Side-
mum §, legitime huicbeneficio renunciaverit i 32. § pen. ff.
€od. Eam autem Vellejano srepunciare pofle non dubitamus
L. pen. C, de paid. l. 21.C, adVellei. Gipban. Inf. h.t. Utaue
tem talis renunciatiovalida fit, confulunt Dd. utde{uo be-

neficio prius certioretur Ferrar. it. 39. gloff. v1. m.2. Gatly
lib. 2. obferv. =7. velrenunciationem {acramgtireligione cona

firmet Hering, 4. cap.n 507.

(¢) Criminis lz{z Majeftatis rei, Imperii Banniti, &
alii gvorum bona publicanda veniunt, Nam {1 ftipulationem
autalios contrafus inire neqveant, probanteid Goeddeoc. 7.
conc. 2.3 4. & Ferrar. tit. 2. glofl 10.m. 51.  utig; ii proinido-
neis fidejufloribus habebuntur. Hering. d. loc. », 599, Credi-
tor qvoq; alias ob caufas fubftantiz {cilicet tennitatem velcOs
veniendi difficultatem fidejulTores fibi oblatos recufare poteflt
l.112. de V.0, l. 1. ff. in jus vocati aut eant &c. Wefenb. w eod.
Eos autem recipiens approbare videtur /. 7. f. b, 8 & (uz fa-
cilitati idexpenfum ferre,debet 4 3. §.7. ff. Vtinpaffeslegat,
&7c. Nova autefn causi & inopinatd emergente aliam cautio-

nem recte poftilat 4 4. 4.2, Lo [, gvi [atisd. cog. Franc, cap.

qgemn,152. [eqq.
B THES.
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THES 1V,

Fldciuﬂ'm omni Obligationi (4) non prohibitz (&)

tam Naturali (¢) qvam Civili (4 ) tamex coatra-

¢tu (e) qvam delifto (f) delcendenti recte accedits

(a) Sive re five verbis vel liceris vel confeafu fitcon-
tracta § 1o dwfl. L1, 1.8 St ff. b. ¢t five ea fit futura qvams-
visincertz qvantitatis , certificand® tamen per _relationem ad
aliud,five precedens. /.6,§2. ffb.. Heringcap.10,n. 70. pras
cedere enim & feqvi poteft fidejuffor principalis obligatio-
nem §. 2. Isf, b2, efte@tu tamen femperfeqviturl. 57. 1 &
Wefeno. . n, 9. d.¢. fivefit accefforia, pro fidejuflore enim
fidejuflorem accipi noneft dubium L §.§ wle. b.e. An a.
is{ecundumSchneidvvinum fit fidejuffor Indemnitatis proprie
itadiCtus Vid Hering, cap. 4.n. 6. Bacchov. in Treutl volum. 2.
difp. 28, th. 3. litr, D. (6) Ve proreturpi & inhoreftd fide.
juflor datus non tenetur 4 0. §ules b.v. L6, §.3, l.12. §10,
ff. Mandar, nec impoflibili L 29. ff. 5. ¢. Prohibitums
qvoq; eft ut mulier dotis fervande vel reftituend caufas

matrimonio conftante & marito fidejufforem exigat /2, C. Ne

fidejuf dot demtur idQ; ob evitandamin connubio perfidiz fu-
ipicionem l.2.d.¢. Heringeap. 6. n.104. fed an fidejuflor,
ultro @ marito oblatus teneatur acriter dilputatur Goedd. cap,é.
n.360, Harpr. Infl. b.¢t. Hering. d. cap. 6. nos tamwen affirma-
tive {ubfcribimus @7./ g §4. F b.2. multa prererea peti
non poflunt, ultro tamen data recte habencur £ 1;. . de Cond.
Indeb, Necdatio pignoriseo cafu prohibita, qve cautioni fi-
dejulloriz fimilis cenfetur £ 7. §. 6. ff. dedonar. int. vir. €
Uxorem [, 2i. tn fin [f. de Confi. pecun, Et Marirus dum of-
fert volens, fuo juri renunciaré videtur., Arum Exerc 13,
thel. 12, Bronch. Enant.3.all 13,  (¢)e. g fi pro fervo
fidejulsic qis L. 13. C. Qvodcum eo. £ 13, [f. de Condid. indeb.
35 . ff. b. s. vel propupillo L2y, fF.de V.- 0. Las. ff. b, .
qved a, pro furiofo & prodigoqvis interveniay d./. 25. natu-
ralisobligatio caula non eft vid Baccbop, in Treutl. vol. a. difpe

28. ¢b,3 biee. B, (d)l.16, §3 fih, ¢, fedhicdiffin¥ionem
adhi-




adhibent Dd. Aut civilisobligatio taliseft ut pariat effectum
exaltionis & fidejullor tenetur §.0. Inf. b.s. Schneidpy, ib. 1.4,
aut eft fine non qvidem ationis, fed exactioniseffectu qvalis
Jiterarum obligatie Inf} de Litter.oblig. Huic fi iidejullor ae-
cedit exceptione pecuniz non numerate intralegitimum teme
pus oppofita {e tuert poterit / 12. C. de now sum.pec. Excepti-
enes namd; reales principali competentes fidejufioribus ejus S
qvidem reo principali invito utiliter concedumtur /. 15. /. 1. s |
Fboe. l.7.§5. 1.0 19 fl11,.C, de Exceprionsb. Franc,cap. 3. N
n. 20.85 [eqg. Nonvero mere perfonales {eu perfonz re1 me- g
dullitus inh=zreares d. L7 ff. de Exception. Broscb, Emant, 4.
Affert. 56. v. g. exceptio competentia® de gqvam I, 16. & [eqq.
ff. de re judic, & d. I. 7. Cefsionis bonorum §. fin. Inff. de
Reiplic, Herving. cap. 27. part, 4. Qvatenus vero refcripti oy
moratorii exceptio extendatur ad fidejuflores iplisq; profit, de g | ,;
eo videatur Guslbelm, Auton. Freundeb. de refcript, morat. tit. A8 |
9. concl. 66, (e) Mutui L. 8. €. Ovod csm. €0 !, 54.f. b.t.
Depofiti. /. 1. §.14. ff. depofir. Emptionis & Venditionis/, 113,
§ 14,/,0. Locauonisl, 54 ff Locat, Societatis 1.67,§. 1. f.
pro Socie, conferatur caput (o, Heringii, ubi isplures con- LS
rratuum & qvafi fpecies qvibus fidejullores adhibentur enu- ‘\i ol
merat. () Nonobfervard diftinctione anex delicto agatus | B
giviliter vel criminaliter Goedd. cap. 6.conel, 23, ». 202, & feqq.

nifi gvod,qvande crimipalis intenditur a¢tio notandum fic,an 3
caufa delicti perfecutionem pecuniariam impeortet,an vero poc- ¥
pam corporis inflitivam prioricafu nonambigitur reum {ub 4
fidejulloria cautione efferelaxandum 4 1. &5 ;. ff. de Exbib &
eufd. reor. licetdeli@um fic notorium /, 70. §.fim, f- b.¢. Nam
per datum fidejufforum, fifcus de peenz fiapplicandz folutie-
ne redditur {ecurior, nec ipfius qvicqgvam intereft, qvis {olvas
reus an fdejullor arg, L. 2;. ff. de folus, 1.3, f}. Quvi[atisdar, co-
gunesr. Sivero exdeli®o peenacorporals five fangvinis vel
alterius coercitionisreo infligenda venit, an tunc hzc cautio fis
admittenda, non eadem omnium elt {fententia, communior tas
men & verior ffatuentium,eam caufam prudéti judicis arkitrio
ut plurimum efle committendam,qvicognofcet utrum reus ju-
B 2 %L
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gta delidhi & perfonarum circumftantias fideiufforibus admife

(s Gitrelaxandusoecne arg. {. 1. 2. 3. [f. decaflod. & Exbib. reor.
Goedd. d.concl. itatamen utintercedens percontractum non
ad poenam corporalem & principali promeritam obligari pofs
fit efficacter ob denegatum fibiin propriamembra deminium
Sichard, adl. 13.C. b.t. Bacchov, in Treutl. d. difp.28.1h. 3. (st. A,
| | : qvamvis nonnunqvam de falto contrarium Cﬁntigiﬁf ¢xems
I £ pla gvorundam probent, ut Damoanis Cicer.lib. 3. Offic. & &-
liorura Gosdd, d. concl, Teuetur igiturtantura fidejullor ad
' ¥ penampecuniariam, non carporis, nifi ipliusdolus interve-
‘ niat, tunc enim extra ordinem punitur /, 4. ff. de Cufiok. & Ex-
s | bib.reorarms. Poenzautemiftius qvantitasd prefide eft dehi-
| ¥ - nienda, fi velinipfa cautione vel ffacutiscerta son eft exprella
’ l.gff.d.¢e. L 2.C. AdSC. Tarpsl. Jure Saxonico fidejuflor eo
\ cafu liberatur folutione uniusWergeldi. éandy. o, v. arr. 675.
Wefenb, 7. 4. b.t. Qvodtamen hodienen obfervari tefta.
tur Colerus,fed fidejullores @portere promitcere {e reum toties,
* qvotics opus fueritin judicio reprafentaturos, fub pecna non-
nunqvam §ao. vel mille vel etiam plurium aureorum, attenta
conditione perfonz interfecte ejusq; familiz,item circumftan-
tiis& patrimenio interfectoris conventi. deprocefs Execut,party

| | 3,¢4p.3, 1. go. Gearg. Suin im [ynop(. Infl, b. 1.

FHES, "V

| CO'n[Htuitur Fidejuflor per flipulationem (4) vel

puré () vel fub conditione (¢) vel ad tempus
(d) conceptam, Et qvamvis nen in plus, quam
} _ principalis(e)EFﬁcacius tamen copotelt obligart, ()
C | ()  Sine ftipulatione fidejuffi-nem nonconrcrahi {u-
pra diximus th.1. lire D. id tamen intelligendum de jure ci-
vili, de hodierni n. confuetudine refpectu commerciorum &
communis vtilitatis ob zquitatem aliud pofletftatui, qva de
re late difputat Heringius cap. 1 1. Et quia hzc {tipulationis
{folennitas intrinfeca cft, ea femper prafumitur intervenifle
Sichard. ad d 1. 1.C. de contr. fipul Myn[ad§ ult, Infi. b. ¢. nec

refert qvibuscung;verbisillafiac medo verag; pars percipiac

§.1.




§1. inf. 680§ fin.ff de V. O Franc.cap. 4. m 61.(6) 1 6.
t.f b.t ideoqs; ex naturd purz ftipulationis ftatim de debiro
apipotéGoedd de contrab. flipul.cap. 8. concd. 4. & adls 213 ff.
de V, 0, Donell lib. 15. cap. 7. vetumqvia fidejufiorin fubfi
dium ob excufsionisbeneficintm tantum tenetur , viderur huic
contra®ui tacitainelfle conditio arg. L. 4. & feqq. de V., S. We- el |
[enb. 7. de cénflit. pecun. .11, (¢) L46. §. pen & ule. . 70.p. T |
ff. b. ¢. & conditio adjecta fidejufsioni efficit ut tam diu fu- et |
{pendatur obligatio,donec conditio purificetur /. 213.4e V. 5. £ %
Donell. lib, 15. cap. 1. nifi ficimpofsibilis qvz {tatim vitiat con - i} .
trattum. [ 31.ff. de Obl. &8 AR, . Goedd. ¢ap. §. concl. 9. (4)QvO
elap{oamplius nontenctur, licet principalis ulterius {efe oblis _
gaverit /. 7. C. locat. &5 cond, Extiné¥a n.femeliftins obliga-
tio fine confenfu fidejulloris non reftauracur / 13. §.11. 7. Leo- S | i
cit. Wefenb, 7. w.5.infin b.t.  (e) Majus n. accedere mi- 1
nori, & in accelloria obligatione plus efle gvam principali aba

(urdum L 129.0, 178.4eR. L. ideﬁqa ad plus re, caufa, loco,

tempore, non recte obligatur, beneautem In leviorem cau-

fam L g §.7. Lzgpr f b.oes L3 S.fin. ff. De eo per qvem fall. *
Wefenb-d. n. 5, Qvuaftionisa. eft, an fidejuflor in majorens ' &
{ummam qvam principalis obligatus, plane non, velincocurs \1
rentem tantum teneatur 2 Huic cotroverfiz multiob pondero- |
{a rationum momienta ita (nbfcribunts Eum plane non tenerd
Fachn lib.§. contrav.s1, Goeddcap. 4.conc. 4. Bacbov.d.difp.th.4e
lit.B. Aliia. magis zqvitatem ac veritatem fecuti eum obligari $
in {ummam concurrentem arg. [, 77. ff. mand inmajorieniim
fummi in eft & minor, qua & pmmiﬂ'a videtur §. &, Infl.244nd.
{. 1. §. 4. fFde V. O. nec alias vtile per invtile vitiatus, qvas _
fiesinvicem fepararipoflont/, 37..de R. I, in64.34.C,de De-
mar L1t §. 1. 4. de Conft, pecan. 1. 61.p. . de jwr. dotinm, He- T
ring. cap. r0.n. 52.85 feqq Hilsg, i Donell, ib, 15.cap, 48 I5tt. 2 2

Y. Harprebtad §. 5. Infl. b.1.5.13. & [eqq. (f. ) Nonnulliita pro- B
ferunt eum obligariin plusintenfive non extenfive gvam prin. e
cipalem, vt fi principalis obligatio tantum fuit naturalis fidejufa ;e
foria tamen fortitur effe@um exa@ionis §.0. Inff b.2. L. 25. ff.
es, Eranc. cap.4.n.129. velfireustantum {impliciter fit obli-

gatus, fidejuflor tamen poterit obligari fub juramento Herw,
b3 Vuitef
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Pulteiin jursfp. Rom. lsh. 1. cap. 39.5.46, fub Hypothecd bonorj
Tremel, fele@ difp, volum. 1. difp. 2 8. th. g. liee. F. vel infiru-
mento Gvarantigionato, qvod paratam habet executionem,
vel alio qvoda efficaciorivinculo. Wefinb. . m. 5.b. ¢, Frane.
d.cap. 401,108, Etexindeprobaturorta fuiflecam fidejulsio-
scm inter Nobiles Germanos, qva fidejullores,nifi principalis
ad diem confticutum folvat, e ad certum locum venturos nee
inde difcefluros donec facka folutio, promittunt, vulge jur Seis
flung /oder sum Sinveleen Pefenb. d. loc, & in wotis adScbneidvr.,

J 3 Inf. b.t. Coler. de Procef Execut.pare.1.¢cap.8. Quzconventio,
J etfi cam jurecivilitolerari pofle probet Gaslins lsb. 2. 0b/. 47,
| 3 & depacepubl. lib. 2. cap, 2. 1. 5. & interris .mperiigpproba-
' i ta fueritin Comuitiis Aug. Anno 1748. polterioritamen Impe-

rii conftitutione Frawcof. Anw. 1577, Rubr, von wudierlichen
contrallen, § wiewol auth majoris mali vitadigratia fublara elt,
Bened. Carpzoy. partay, jurifp.coff.a2, Defin. 30, Frae. d. cap.m.117,

| THES. VI
' [dejufioripfe obligatur (s) & Hzresejus (/) ad
id qvod tempore contractus fuitin obligatione (¢)

Ufurarum vero nominevel qvodaliasautex mori aut

culpa principalisacceflerit, nemo eorum tenetur. (@)
(4) Nontamexcontractu principalis, ex qvo conve-

; i niri neqvit,qva proprid & {peciali promifsione Hartm., Harrm,
' i pmll, faren(,lib. 2, ¢tit. 30. Obferv.1. (b)) Eft enim hac oba
,- ligatio fud naturd perpetus & ad hxredes tam creditoris qvam
{ ' fidejufloris tranfitoria §.2,Infl. [. 4. ( 5. ff. l.24 C.b.2. Goedd.
.- ¢cap.9.concl. 7.1,146. qvamyis eorum non fic {pecialiter fadla
mentio Frame.cap.§.n. 69 nna namq; & eadem perfona cenfee

tur hzrescum defunéto Novell. 48.infin. prefail. & qviainu-

niverfum defuncti juscum commodo & incommodoe {pccedie

{62, deR,1./. 24, .88 119, de V.S jure hzres ad {elvenda debi-

ta antecefloris obligatur, figvidem obligationis conditio ex

perionahzredum nonimmuratur 4 2. §. 2. ff. 4e. ¥, O, imo

fruftra recufat hares, qvod rerradlare non potuitille, cujus

hereditatem fulcepis /, F4:0.[f. 4R Lrebel, Hering. cap.20. §..19.
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fion obfervatd diffin®ione utris obfiga’fio confiftat velin dan-
do vel faciédo l.12, € ibid, Sichard. C. 4. contrab. flipul, fin. fa-
dum é_ﬁd.{:jm’ibre velejus harede praftari neqvit,obligatio ad
ﬁmw&ﬂ& vel peena coventa fuccediurg‘ [.q4a.ff. b.0.072 pr.ff.
V.0.4.8icbard. ad d, |, 13, Goedd, de conry. fiip.cap. 9. concl. 4. |
€ 7. Limmitatur autem pradicla aflertio, fi aliter eft conventuy |
wtin locum defunctifcilicet fidejufforis alius per confidejuflo-
rem veldebitorem fubltituatur Berlichpart 2, concl. 26, ». 14,
Framc.d.cap.n. §9. velficontrarium confvetudo fatuat, qvas R
lem obfervariin Ducatu Lunenburgenfi, Neuftrid hodie Nog- &
mandia dicta & regno Bohemiz prazceralios teltatur Heyingins- '
d.cap. 204§, 10.n. §0. Anvero particulis taxativisinftrumento
fidejulsionis adjeétis, utipfe folus fidejuflor vel duntaxar vel <% |
folum , tantum , velit teneri, ¢l promifsione liberati fint hzre- sl %
des qvodammodo controverfumelt Franc.d.cap. n.g7. Harpr. |
ad§.2.n. 8 Infl. bt. id tamen vix aflerendum nas arbitramur;
nifi aliz circamftantiz vel verba apertius contrahentium men-
temdeclarent Goedd cap. 9. concl. 7. m. 152, particule n. illz
non excludunt hxzredum, fed extraneas petfonas. Berlich. d.
¢onil.m. 13 Bened. Carpzov. par:. . confl. 20, defin. 2. (c) Si-
ve {orsfive ufura fuericZ 8.C. Quodcumeo.l. 10.C. b.t, (4)
fi enim qvis impliciterid eft nec relate nec expreflead omne m
caufam fidejufleric, de accefsionibusnon tenctur €oraf. lib. 2. g
| mifcell. jur, civ. cap. 12, Goedd.cap 11. comcl. 10, promifsio ening B
fimplex ultra implicem obligationem prafentem qvicqvam., *'
comprehendere non debet arg.l. 99. . de V. 0.1, 76. §.1.L125.
Jf. eod. cum effetus contractus fe referat ad tempus contra-
¢tz obligationis £ 6g. ff. de¢ comerab. Empt Non videtur autem
fidejuflor in aliud fe obligare,qvam qvod tempore intercefs
{ionisinobligatione fuit/. 4. & 22, C. de Ffar. 1deoq; nec mo-
ra debitoris fidejuflori obefle oportebit, ut ejusaugeatur oblis
gatio ¢. ¥7. §. fin. f. ad Munic. Paciws Ename. 4. gvaff 32. nec
¢limputandum qveod reus propter moram {uam non praftitit
b fin, fF b. r, cuminiqvum fit ex alterius fa&to alterum dam-
num pati L gg [ de Hered, inflit. Alivd autem eft fi fideas
{uam adomnem caufam, & qvod ex natura comtratus debe-
tursaltrinxericl, 4. § Locat, l.5. €. de paél.int. Empst, & Vend,
§.68,
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J, 6. ff. b.e, quod etiam continetur In (tatutis Lubeeenfiusns
lih.;.¢it. 5. §.1, tunc enim cencturad ufuras vel interefle ob

legem con tractui adjectam [ 23.4¢ R, 1, qvemadmodum &
{i propriaculpa fidejulforisintervenerit [ 17,8, 3. 0.3 [f. de

V(ur. Hering. cap. 24. n.136, Harprecbe 2d§.5. Infl, wr 00, 8§

feqq. by,

THES., VI

NE Jutem nimis duraeflet fidejufforum conditio,
quzdam iplisinjure beneficia funt concefla. (4)

Qvorum primum eft ordinis {, Excuflionis, quo 1n
principalis facultates inqviritur, num 1s (it folvendo

anteqvam 2 fidejuflore qvidexigatut. (6)
(4) Merd benevolentid fidejufloresduch onerofam

principalis obligationem in {efufcipiunt, raro lucro,freqvens

tiori rei familiaris jacturd exinde re{ultante juxtaillud: Sponde

prafio noxa efl, Qvod & Germani experentia nonnun(vam
edodti jocofe quidem eleganter tamen exprmunt. piel burgen
ift cin vergifftung deined Crbehetid / vnd hat cin Sreteffmutece

vieheiffer verfanffe deine Buigrer | die achibree div eine ‘Tohrer /

die heiier alb fie wolfell/ diefelbe < ocliter hat ¢inen Brubder dex
Beiffes sum Thor hienau§. Hering cop. 15. 7. 13, Freundeb. de Re-
feripes morat. tit, 16. councl. 6§. . 81. [Eqvitatiitag; conienta-
neum eft, utit in voo gravati, & alterius qvadammodo Mot
bo laborantes in altero releventur contra rigorofam credito-
rum exactionem. (&) olim nifi qvis indemnitatis pro miflor
fa@us/, 116, ff. de¥.0.L 2 v, ff. defalut Lacultas dabatur credi-
tori convenieadipro lubity prime vel fidejuflorem vel princi-
palem /, 22,§.2. ff. Mand. /. 2.3-5,10.19.21..23. C. h.t. qvod
hodie per Nevel. 4,.04p. 1. & Autbent. pmﬁ‘me C. b, t corre-
&Gum eft, qve noviflimo jure creditor fidejuflorem conven;.
re neqvit, priufqvam debitor principalis,vel ejus hares, vel eg
non exiftente hareditas jacens fuerit exculla.Se bard.add.Aurh
Goedd, de contr flip.cap. 9.concl, s, n.05. Hering cap.27-P4r Lum,
170 & [egq. Quomade autem illaexcuiho fieri debeat, deeg

videatur Vals Franc, cap 5.n.290. & [e99. Nec dene 23 Ur hoc

bene”
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beneficium fidejuffori qramvis fuam interceflionem juris ju-
randi religione , vel hic claufula alles rremlich fondern arge
¢iff ond ohn Befaby firmaverit, juramentum: n. tantum fe-
qvitur paturam actus cui apponitur /. fin. €. de non num pec.
Facbn. b 3.contr,i5. Avum Exerc.13. thef. 19, & difta clau-
fula dolum modo abfuturum denotat Bewed Carpzov. part 2, ‘ 1
sonflir, 18 defin. 3. Cellat vero hec Exceptio fen beneficium .
' ordinis (1.) Siprincipalisabfitvellatiter,tuncenim conveni- it
tur hdejuflor, ipfitamen petenti tempus intra qvod principa- "
lem pumo conveniendum adducat judex non denegabit, |
gvo prxrer laplo compellitur is fatistacere creditoribus 4.
Auth, Prafente € ibid Sichard. Scbneiduv. ad§, 4. Infl, be.
(2.) Si reusfir difhcilis conuentionisve g. Tyrannus,rixofus
non fine litigio folvere folitus Frane.d. cap. 5.n.3: 6 Hering cap,
ap.part. t.n 173 Carpzov. d.confl defin g vel (3 )1s notorid la.
boretinopia Coler, part.1. csp.10.1.385. deproc. Execut. qvomos - 4
do autemeum non efle folvendo probetur pluribus demon- .
{trat Berlicbiuspars. 2. concl, 14, n 143 € feqq Herivg. d. loc. ¥
n. 200, & [egg.vel (4.) naturaliter tantum is fitobligatus Caler _ f - :
d.cap, 10.n, g04.Cellat (5) {i fidejufsor dolose fidem {uvam ;B i
interpofuifle inficietur & de mendacio convincatur Goedd . d, s 4 3
| concl. 5.m, 101, vel (6,)1i legitime renuntiaverit huic beneficio, e L
idq; vel exprefle Hering, d. loc. n. 186, vel tacite om’  ndo -
hanc exceptionem initio litis, Cenfeturn. communiter hae .
exceptio dilatoria, qva regulariter ante litis conteftationem eft
opponenda /. 2, C. femcent, refcind. wen pef] Wi fenb; x. n. 6. b.
t. Facbn. lib. §. con 52, Tandem fi fidejuflor debitori fuccel-
ferit, tunc absd; beneficio excuflionis tenctur,etiam ultra vie
Tes hzereditarias,qvamvisinvemarium confeceritarg ./, 21. § TR
wlt.ff bot. . 3. fF.de feparilaz. ff. de dueb reis, Carpzov. part.2. 5 §
¢onfl.18. defin.13. plures Exceptiones feu limitationes tradung
Heringius & Berlich, dd, lloc. qvorumille XX1V, Hic XCl e-
numerat, ana. omnes pariloco habend2 eam controverfiam_
noftram non facimus. [Eatamen {icco non prxtereunda pede
an fidejuflor ut principalem tvic etnen felbft Sciuldenern {e O-
bligans gaudeat beneficio cxcufsionis ¢ Ardua eft controver-
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fia, qva multorum ingeniatorfisita; ut facile alicujusjudici-
am eiin fulpenfoteneri poflet ; cui Ddrum agminituto effe
confentiendum ob rationes ab Heringiocap. 37, part.1. n. §ie
&5 [¢99. ¢s Berlicch, d. concl. allatasy 1is tamen utrind;penfis
tatis probabilior ca videtur fententia fidejufforem ejufmodi
verbis hoc beneficionon excludi. arg. /.7.C. b.t.l, ule, C.de

Confi. pecun. Franc.cap. 5. n. 188.6 [eqq. Bacchbov. in Treutl.
vol.2. difp. 2 8. th. 5. lirt. C. & D. Carpzov, d.confl, defin. 2. e
id animo novandi faGtum fuerit, Sicbard add: Auth, Prafen-

tem.q, Schneidvw, ad §i g Inf, boe. nox, O [eqq.

THES, VIIL

Ecundum beneficium el Divifionis (a) locum [1a-

bens inter confidejuffores (4) qvocreditor non
ab uno folidum fed fingulis partem confeqyitur, f:

modo omnes f{intfolvendo.
(4 ) Anteaplures confidejuliores, qvotqvot erant nus

meroy in folidum finguli tenebantur §. 4. Inf. b.¢t. l.3, la23
C.'eod: juxta nataram correorum promittendi /. 3. §. 1. . de

.. duob. reisy adeo ut in arbitriocreditoris fitam convenire qvem

vellet Adejuflorumrelicto ctiam principali.: ue in the[ prased,
$ed D. Hadrianus zqvitate & commiferatione erga fidejuflo
resmotusyin Epiftoldiqvidam , cujus nosn verba, fed {fenfus
cantum-extaty id immutavit,ita ut:obligatio inter confidejuf-
. fores provirilibus portionibusaqvaliter dividatur. 4. § 4. EC
ibi-Dd:Infl. |.10.C, b.2. qvamvis (ingwli in folidum famypte
lich ond fondevticy / ¢iner frrvalles vnd alle fiitieinen i fefeobli-
gaverit 4. 3. Cq b.#:°Carpz; part. 2, covfie 1 7o defin, 9o ‘Hering,
cap. 27.part.2.m.°33, 6 feqq. Ethoc beneficiumcompetit e-

tiam fidejufforumharedibus Frameicap. yo n. 4737- (6) Ut

enim huic bereficio locus fit, reqviritur fint cofidejuilores id
effejusdem debitipro eddeav perfoné fidejutlores: - Nam fide-
juflores diverforum debitorum confidejuflores non funt /247,
F. b e:vnecfidejuflor fidejufloris & confidejuflor /. 27.8wit, f.

ideod; beneficium lioe ipfis non.competiti-d4. 4, Extenfum
olt hoc




elthocbeneficium 4 Juftiniano ad Correosconftituta pecunis.
I uleim -C. de Conflit, pecun.€5 ibid, Sicbard,: uti & ad Correos

debendiprincipales Novell. 99. €5 Autbent. Hocira C,de auob.:
reis, Domell.lib. 15.¢ap. 5. Goedd. decontr.flipul.cap.5. concl e,

| 9. 160. €5 feqq. Franc.d.sap. n.447. Obunetur autem hoc

;» beneficium adver{us creditorem petentem folidum excipiendo

| nonasgendo /26,5 28.ff, b.¢t. Hering.cap. 27.m. 132, €5 cap.

b 27.part, 2.¢m. 15, Solvensigiturfolidum omifla hac exceptione

, id qvod exceptione retinere poterat, non repetit 3 credito:

re [ 39 1 g9. §.1 ff b, t. neca confidejufloribus 4.4 39. ;
€7 4. 1. C.e0d. nifi cellz fuerint actiones gua de re tb. fegq, |
Qvoautemtempore hxcexceptio opponenda, nonzqve con-
venit inter Ddi Communitertamen probant eam peremptori-

2 am, ideoq; & poft litis conteftationem: polle opponi usq; ad

=

; featentiam (. 10.C. d. 2.65 sbid. Sicbard. Hersng.cap. 28. 1. 29.

} (¢) Qvotqvorenim eotum folvendo non {unt ,hi onerant czs -3
teros,adeo ut,{i omnes{o!vendoelle defierint uno tantum fu.

3 perfliteabieofohidum exigatur 1. 26, ff. b.¢. £:4.5. 4, Infl;eod, ' | 4{

. Goedd.cap. 9. canel. 5.m. 107 {ufficivautem cosfolvendo fuille . 4.

¢ Jitis conteltate tempore: d:§. 4. €. 1. 26.ff bus.- Nam {ipoftii- | ¥

v tem conteftatam gvisconfidejuffornm facultatibus labatur,id . \1

1 non confidejullori fed creditorinocet 4. 51. §. ¢ . L16.C. 0.1 _' o |

> Franc. dy cap.nogbgs 1deodsconfultum eft creditori,fi dubites

s a0 gqviseorum folvendo nee ne, utisonus probandiiftius de- e

[ ferat cofidejuilori exceptioné divifionis pratendenticumcaus E:

& tionederefiduo in futurum{olvendo /. 10. princ, ff. 0,2, Frang. “‘ g

G d.lec. Defticuuntur & fidejuflores hoc beneficio aliisincafibg, g -4

& ut {1 inficientur {e fidejufsifle 4 10. §. 1 ff. b.¢. Hartm, Hartm.

f,j, inpr. forenf. tst. 30.0bferv. 5. qvod modo verum i [impliciter

&dolofenegent{e fidejufsifle,fecus fi litem negative conteften- :

t tur, negando narrata pro.utnasratur Schneider. 4dd.§, 4. ». _ "

d 20, Infl. b.t. Goedd, diconel. 5. vel2: ldoneehuicbenehcio re- |

. nunciaverint. /. pew. G. des Pail, Nowell. 136, cap. 1. 3tio fi fi- |

) dejufforum alii efhcaciter , aliinonut mulier, pupi!]us,ﬁde]uf- |

P fione obftrich fint, tuncdubtradis obligationi minus idonee

0 obligatisoneranturcrteril 48 ff &.2, frani.cap. 5. n. 474,

; C2 nif |
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nifi initio contractus obligatio fuerit divifa L §.C. Vellej. He-

ring.d part. 2. n, 62 Cellat & 4to fi plures fidejuflores pro u-
no tutore intercelerint rem pupilli falvam fore,necaufain plu.
res dividatur cum pupilliincommod 7 fin. ff rem pupill. [alv.

for. Harpreche. ad §. qu m,12.Infl, b t. Wefenb, 7, de fidejulfs
putor, vel. curat,

TEFES X

Ertium beneficium eft Cedendarum aQionum (4)
qvo creditor tenetur fidejuffori folidum folventl

(b) cedereadtiones {uas (¢) contra confidejuflores
(d) vel principalem qvem aiias habet obligatum (&
bi a&ione mandati Ce) fi proeo folverit (/)

(a) Cedereationes vel aionibus hoc loco eft jus {us

amin alium transferre & actionem qvam qvis habet integram
alicui concedere Sichard.ad. l3. C. de Novar. n.1, Hering.cap.

27, part, 3 m.1. & [eqq. Et hoc beneficio fruitur fidejuflor f1
duobus prioribus fueric exclufus Goedd. 4. concl. 5. ». 114
(b) Creditor enim denegans hanc cefsionem removetur per
hancexceptionem a petitione debiti Scoweiduv. add. §. 4 ».
2;. Inft. b.t. Franc.d.cap. 5, ». 4§0. Quvando vero hzc celsio
eft petenda? Eam debere petiante velin 1pfofolutionis actu
omnes affirmant, poft {olutionem autem peti pofle multi ne-
gant,cum per {olutionem adtio, qva fuit, perempta videatu,
& ficcedi neqveat L. 76 ff de fol. Goedd.d. loc. n.11§ Facob
4 Sand. decefsion aél. €8 juravub. 6. n 70. Verum non ita e ft
L.i6.&lay fFhels §rf qubmod pign. (olv, Et hanc
fenfentiam ut VCI'.IUI’t'm &Eq?iorﬂ'i'ﬁ 1101 ﬁl'}e fatiﬁne aPPbeit
Heig. goaft: jur.Civil 38.n.13 Iranc.d. cap.n.484. Hersng.cap 2 8.
1.38. Carpz. pare. 2. conft. 17, defin,16. Inficiastamen nonimus
falubriuscofuli fidejullori vt petat cefsioné ante {folutionem vel
inipfofolutionis a®u, cum melius fic {ervare {uajura intacta,
qvam iis fauciatisremedia qvarere /, 5. C. quib. cauf. 1 inreg.
reft. necef]. non effl Sichard. adl v .n,9.C. b.e. (¢) Tam prin

cipales quaacceflorias /. 10, 1.39. ff. /. 3.4, 15, € bu 8, Hering. cape
27 part

e mmm s —
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37.part.3 m.16. Aa vero fidejullri{olidl folventi contra confis
déjufloresactioin {olid fit cedenda,an tantum pro parre virili
qv:f{’cieniseﬁ? Eamintegram folidum folventi elle cedendam
non ambigimus. Creditorieniin omnes fidejufloresin folidum
funtohllg:m . 3:Cib . ldeoq;jus pro utcreéditori competit
(olventitenetur cedere Z 2. C, 4d,¢. fidejullortamen non tan-
tum , qvantum (olvit, fed qvod ultra fuam portionem folvit,
a. confidejufforibus repetitrationes & prajudicia hujus wvid.

apud, Color part.a. cap.2n.i, & [eqq. Franc, 4, cap. 5. B. 4894
& [eqq. Hering. d p. 3. m, 2§,

(d ) Confidejullores inter fe non contrahunt, ideoqs
(e invicem nonhabent obligaros, ratione ejusqvod ultra fu<
am portionem {olverint, neq; actione Mandati, qvod nonine
tervenit, ned; negociorum geftorum, fed fruuntur tantum jure
ctediteriscedentis (.39 ff. L.11.C. b ¢. Berlich, part. 2. concl.
22,1, 86, Carpz. d.conf. 17.defin.15. Et licet unius folutione
cxereri confidejuflores hberentur, & ficeorum negocium utili-
ter geftum videatur /. 2. ff.de Negoc. gefi. magis tamen hic
confideratur, quod fit principaliter, fcilicer utipie folvens vel
reus, qvam ex qvadam confeqventid, ut (cilicetconfidejuflores
liberentur Sichard. ad d.1.2. C. b.t. n. 10. qvodfecuselt in
correis debendi principalibus & contutoribus, qvi etiam absq;
cefsione altionum contra correos & contutores utilem nego-
ciorum geftorum actionem habent /. 30, ff. de Negoc. gefi. . 1.

§. 13 f. de Tutel. & ration.l.2, C. deduob, reis. Wefenb. o. de
Adwin € per tut.n 10, Franc.cap. §.n. 488. (e) §.6.& iba,
Dd. Infi, bs.l 10.§ 1.0 53. f( 6.C. Mand. Vt autem hzc
mandati aCtio contraria fcil. contra principalem competat, re-
quiritur, qvod fidejufleritpro reo principali prafente , vel non
ignorante l. 6,6.2 [f.d. ¢t. pro ignorante enim intercedenti
{uccurritur tantum actionenegociorum gelftorum /. 20.§. 1.
ff.eod.l.1.€& 2 ff. de Negoc.gefiss. Lkt his remediis, ne ipfi {u.
tm officium fit damnofum , confeqvitur fidejuflor non mo-
do principale debitum, fed & damna atq; intere{le a prin-
cipalidebitore velejus haredibus /. 45.§.6. L.27. §. 4. [ g0,

I Mand, Hering. tot,cap. 20. Nec impedit fidejufloris inten.
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gionem gvamvis vel extraijudicium lolverit , w0, §.11. fF. Mand.
{imodo exceptionescompetentes {cienter non omiferic L. 29,
if- Mand, Hering.cap. 26 .2n.16, & [eqq. velcreditoripfidona-

- e —
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dianimo debitum remiferic 4./, 10. §. fin. Pac. €rmm.4.qwﬁ.
£4- Refltritionesquibus hz actiones fidejuflori denegantur,
vidvapud, Franc. cap.5.n.v31. & [eqq. Hering.cap.2 5, num, 68,
& fegq. (f) Antequam fidejufl or folverit hanc actionem in-
tendere neqvitcum nondum fic impletum /.1.C. de fidej. min. i,
10. C. Mand. acnereus ex ejulmodi immatura exactione fide-
jufforis @ qvo {perabat commodum, damnum confeqvatus
arz. 1,17.§ 3 ff commod. Sichard ad 4.1 10.n. 3. nifi fidejuf-
fioita accepta fit, utante folutionem agi pofsit 4. /. ro. vel reus
in folutione diu ceflet, qvod tempus autem hoc cafu diutinum
{it,arbitriojus dicentis zf{timandum Frenc.d, cap. n. 561, vel
rciprodigalitasjuﬂam caufam metuendi enm facultatibus la-
pfurum fideiulloriinferatr 4./ 10 /. 38 f. Mand. Franc.d.loc,
#. 567. Tandem i fidejuflorad folvendum eft condemnatus,
Hisenim cafibus &aliis ob ponderofam rationem, ad hibera-
t¢ionem nondum fatta folutione contra principalem agere po
gelt Coler.pare. 3.cap.10.9.362.de proc, exere. itatamen utci-
centur creditoresquorum intereft fidejuflorem liberari 4rg ¥,

47 [fsAere jud. Hering.cap, 25.n. 49, € [e9,

THES, X,
Fldeju(ﬁoiisdcm modis qvibus obligatio principa-
lis , tollitur, veluti folutione (4) Novatione (49
Confulione(¢) compenfatione (4) tranfactione ( ¢)
& fimilibus (£ )
(4) Solutio fi-propriefumatur denotat debitinatura-
li preftatione legitimefactam fatusfactionem Herm. Vultey, ju-
rifp: Rom.lib. 1. cap. 53: m. 1. Eag; vinculum fidejufloriz ob-
liganionis diffolvi non dubictatur Hering.cap. 20. §, 1. Et parum
refertan folutio ejus qvod deberurfiatd. fidejuflore vel princis
pali §. 1. Infl, guib: mod. obl, toll.l. 24.1, 43. ff. de [olut.vel alio
qvedam no obligato, gvamvis fidejuflor vel principalisigne-
rent,




rent, vel iis. invitis folatioin aftum deducatur Z s0.Z s34
Mand. l. 23 [f.defolyr.l. 5.C. e0d. omnia enim-judicia ablolus
toriafant, (i id preftetur, yvod debetur, Goedd. 4. 1. cap. 12+
¢oncl £, Qvid autem [i res debitorisinfolurum fuit data & po-
| f¥eaevitta; numnecreditor contra fidejuflorem in fublidium |
: agerepotelt? Afirmar Francus oap: 6, num 12, arg. |. 27. ff. de [o- ;
lut. l. 21 [f dejure fifs Ex menteenim & intentione partium vel |
legis difpofitione a&tio contra fideju florem non tuie fubla- !
¢a, nifi fub conditione, fires infolutam data fuerit dantis. ol
Arum, Exercit.13.th pen. Com & {olutionis vocabule accepti- :
latio denotetur . 16, ff. de Aceepr; & eanihikaliud it qvam ima-
ginaria folutio §. 1. & ibid. Dd Infl. qvib. mod, 0bl, roll, qva
eftetu tantum praftat , qvantum vera -~ Herm. Vuls. 1ib,
1. jurifp. Raoms. cap g5 ideoq; per eam’ fidejullorem fuo

nexuliberari non dubivatur Frawe. d.cap. 6. num 24. Hering,
cap. 20. §. 5. Etfi fidejuffori pure obligato 4 creditore acce-

pto latumfig, liberatio qvocj; contingit reo principali 7 13. §.
7016 [f.dedAccept. Vault,d. cap.n. 29 Don. lib. 14. cap. 21 litr, 9.
i (6)Qvando {cilicer priusdebitum in aliam obligationem tras-
funditur /. 1. ff. de Novat. Goedd. decontr. flipul cap. 5. concl.7.
& tunc{iidfiatlegitime ac voluntarie liberatur fidejuflor, fi
| modo infeqventi iterum fe nonobliget/. 6o. ff.1.4.C, b.2. 1.1 8,
! . de Novat. Hering. d. cap. §.3.1dem obtinet1n delegatione ri-
t¢ faltitering §.4. Prorogato auté debitori principalifolutio-
nis terminge novatio non videtur fac”ca,id’coq; Nnec ﬁdejuffor
liberatus Wefenb. . de Novat n.6.nn0n tamen fidejuflori qvoad
fub{eqvens tpus per prorogationem créatur prajudiciuml, 7.
C.locat. cond & ibid. Sicbard, Franc.cap,6.n.67.65 [eqq. Fachn.,
lib, z.come, 38 Geed.d. cap,v2. concl 10, (¢) Confundi dicitur
obligatio qvoties debitor creditori vel creditor debitorifucces
dit vel vnus utriq; Herm, Vulte) lio, 1, furifp.Rom. cap.57. Vnde
fi creditor principali debitori fuccedit) pro ed parte qva hares
fa@us eft,ut principalis, ita & accefloria fidejufforis {cilicet ob=
ligatio fublata eltl.74 §. 8.0 . defolum.l 95. §.1.65 2 fF.d, ¢. {al-
vi tamen manente obligatione fidejufloris derefiduo, qvod
greditor exhzreditate confequi non potuit, i modo vlus be

ne~




neficioinventarii arg. l. 7. Code Negoc. geft. 1. 6.C. de Hered afi,
L ult.§ pen.C.de jure deliberand. Sic (i debitor creditori fucce-
dic facka elt confufio & liberatus eit fidejullor /. 21 § 2. f 4.z,
b.34.5. 8.0y5 f.defolut, 1mo fidejullore fuccedente vel cre.-
ditori vel debitori fidejufloria obligatio propter principalem
cum qva confufa eft ur qvafl perempta in conliderationem
nonlvenit /.13 ff. deduob.reie.l. 5. ff b.t.Herm Vult, d.c,m 1y
nifi plenior ficaccefloria obligatio /21 §e2..b.2. L. 95.§. 2,
ff. de folut. Donel. lib. 16, cap. 4. lite. f. tunc enims duz obligati-
onesin unam perfonam concurrunt, quarum tamen unain ju-
dicium dedu®d confumituraltera /,5.§ fin. ff. b.+. Hering d.c.
§.16. (d)Qvz eft crediti & debuti inter fe ultro citrog; facla
contributio Herm. Vult.d. l.1.cap. 8. Edqsfidejullor utipo-
terit ad {ui liberationem, five creditor fib1 vel debitorialiqvid
debeat [ 4.69 5. ff. de Compenf Vule.d. cap.n.6. (e)liberatoreo
per transadtionem fidejufsor conveniri neqvit L 48.§.2. f. 4.
¢.l.7.§.1ff de Transai?, (f) Quosvideapud Francum cap. 6.
& Heringium per oz, ¢ap.20. QviAutoresut hanccede nde-
jus{, materiam fufillime ac doQifsime, ita & modos fidejufse-
riz ebligationis diffolvend pertractarunt. Nos dif-
{ertationi huic finem imponemus moniti interim
ad meliora feqvenda parati.
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