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TEMPERAMENTIS
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NOBILISSIMI, CON.S‘LZLTISSIMI
atg, EXCELLENTISSIMI

FRIDR JGEISLERI, R eiiflendorf;Silef,
Ph, & J. U D Prof, Publ. ac Ma;orls Princip, Collegii
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Praceptoris atg Hofpitis bonorandi,
publice disqvifitions

Die 12 Septemb. A. C. 1672. H.L. Q.C.
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REVERENDISSIMI ac SERENISSIMI
PRINCIPIS & DOMINI

DN. AUGUSTI,

Poftulati Adminiftratoris Archiepiicopa-

tus Magdeburgici, Ducis Saxoniz, Juliz, Cliviz
ac Montium &ec.

in Dicafteriod Provinciarum Hereditariarum
CONSILIARIIS SPLENDIDISSIMIS

DN. ADAMOC SAMUELI Stepftein/

JCto & Vice-Cancellario eminentiffimo, Gymnafii

Augufti Infpe&ori gravillimo, Proteflor: Jurium
celeberrimo:

DN.GEORGIO FRIEDERICO
- . ab Hellborff/

Heﬁreditario in Koprigfch & Nethern:
DN, CONRADO a Pofern/
Heredicario in Obers Ylefla:

DN.JOHANNIHELVICO SINOLDO

dicto &¢hiins| JCro Celebratiffimo :
VIR LS
Generofis, Magnificis Nobiliffimis €5 multarum

. : \ . .
yerum nﬁ4 W aXIme confpicuts

Dominis Suis Gratiofis

Patronis & Promotoribus

aternum venerandis
DB D

MAURITIUS GODOFREDUS $prt/
: A, & R.
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I.N. D. NN, j‘.Cl

Proceimum,

y EIPUBLIC A& intereit , ne Maleficia maneant
1mpumtn L 51, 55.2j ad. L Aquil; Qvod eﬁhtum,

vam Utile, qvam¢ve Neceflarium {it,, ulld vix in
dmet demon{’cmuone. Nam cum nemo ex deli-
&b conditionem fuam ﬁcthchorem 134, §.t,

/ e
! 2 4 2@ ) /. de R. 7. & faGtum cmq, fuum non adverfario de-

L [ -:’
N 'x
a2

)

-
A

bcatNoccrez 5. ff- de R. 7. neceflario ibi erit Paena , ubi Noxia eft.

) l, 22, C. de panis. Pcenatamen non femper Aqvaliter infligi potet.

Cum enim Pmm deliGorum fit menfura «»g...8.C.de i pulzl vel priv,

hinc prout qws Delmqwt ita Punitur arg. 9. 8. Infl. de publ, judzc

& ex Majorl i Deli&0 Major nafcitur Peena. ArG Ly ha.Sdeincend, ruin,
ndﬂfmg (.28, 8 f de pcmw

Hac tamen Menfura non ad Severitatem folum, fed ad Lenita-

tem qvoqve inclinat, pmmsq, circumitantiis ita fvadentlbus, qvan-
doqvc Leviores facereac Temperare contendit., Z u, f. de punis,

Qvod TEMPERAMENTUM POENARUM confide-
ratd tium-ipfius Dignitate, tum Utilitate publicz difqvifitioni fubji-

Cere placuit. Conftituemus autem noftri Iaboris Partes Duas ;

qvarum
prior exhibebit Definitionem Thematis,
Polterior autem occupata erit in C aufis TEMPER AMEN-

TA POENARUM contftituentibus.
Invocamus infimul ftatim Divinum Numen, utpote 4 qvo [fecund,
Gloff: in Rubr. prowm. Inflit. in verb, Jefu.bonum eft Initium, meliysg
Medium & optimus Finis!

:

| A2 Pars - :




de TEMPERAMENTIS

Pars PrR10OR

exhibens

OPOAOTIAN

. iR Jive £
qve ad Definitionem Temperamenti Pcenas

rum {pe&ant.
§. 1,
Um nemo rem melius nofcere videatur,, qvam qvi Q VID
EA SIT,breviter &apteéexplicare potelt Nicol, Everhard.
in Topic. loc. 4 Defimit.inpr: iftud autem , nifi VO CE prius
perfpettd , atqve qvo fenfu pateat , exactius examinata, fieri
neqveat. Job.Coraf. inlibello de arte Juris c. 10. anté omnia difpi-

ciendum erit, qvaacceptio vocabulis TEMPERAMENTI & POE-
NA tum Alib1, tum in Prafenti tra&atione conveniat.

L PRl 1
TEMPERAMENTI vocabulum

7. cum P hyﬁcorum {cholis familiaritatem contraxit. Illis
autem definiente CL. Jac, Thomafid in Phyfices parte [pecialic, 2§8.§. 5.

2. 136.nhilaliud elt, qvam 1pfa qvatuor Prima Qyalitates ad juftam

Temperiem pro mixticujuslibet naturareda&e, feuadeo ipfarum
Complexio.

2. inter Politicos feriptores tunc potiflimim occurrit_
qvando aflerunt, dari fepeduas vel plures fimplices, easqve fpe-

cie differentes Respublicas,qvain unam coalefcunt,& Mixtam con-
ftituunt, Balth. Cellarii Pol.lib.1.c.0. §. 16. W olffs Heideri Philof, Polit.

¢. 6.p.982. ita tamen ut femper aliqva fimplex forma przponderet.
M. Fr, Wendelin, lib.1. Doclyr, Polit. ¢.8.th, 4.9v.3.

3. 1n fenfuju ridicO , nihilaliud, qvam Sententiam Huma-

niorem/ 10, §. 1. ff. de Reb. dub. ac Lenitatem a Severitate abftrahen-
tem /. i1, ff. dr.’paw. deﬁgnnt. '

Et hujus fenfus Applicatio thefibus Prafentibus erit accom-
modatulima, '

g, 3
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POENZ autem vocabulum accipitur vel revixae & [ate : 1

ubi Qvamlibet Deli&orum coércitionem defignat.

| vel edinae & Stricte, ubi Mul&a veluti {peciei opponitur.
Ulpianusinl. 131, 9. 1. de V. 8. & ibid. Fac, Rigos. §. 5. p. 370. |
Utralibet acceptio inftituto noftro eft favorabilis.
; 9. 4.
l His praemiffis dicimus: TEMPERAMENTUM POENARUM
elt PERMUTATIO [Genus |P OENA [Materia obje@iva] GRA-
- ; VIORIS CUM MITIORI [Formalitas] OB CERTAM CAUSAM

ET FACTI QVALITATEM | 7. Impulfiva] JUDICIALIS [ 2. Prin-

Eipalis caufa innuitur] INIQVITATIS EVITANDA GRATIA
Finis, ]

8 Y
G ENUS definitionis eft Permutatio.
N . h » * A
Hzc tamen voxnon eo {enfu capitur ,qvoin doctrina de Inno-

minatis contractibus zz. ff. de rer. permutatione ,{ed propingvum
ejus genus in clafle pradicamentali elt ACt10.

Unde colligi poteft ad qvam claffem rerum prafens fpeet
Thema.,

\gl 6'
~ DIFFERENTIAM contftituunt charaferes 4 Caufis petiti,
nimirum 2. Obje&to 2. 4 Formd 7. ab Efficiente 4. a Fine.,
$e. 7
I. MATERIA Obje&iva funtPeenz, Qvemadmodum enim
v Puniendi a&us verfatur circa Noxios autores /. fancimus 22. C, de
Pan, [ iz pr. ff.de V. S : ita nofter actus Temperandi, occupatus eft

Circd Peenas, 2.5 8. 2. ff. de pen.
8. Xs

Peenarum aliz funt Capital €S , ubl infertur Mors vel Natu-

ralis per anima amiflionem, vel Civilis, 1. e. libertatis aut civitatis
adcmptio , qrade§. 2. Infl, de publ, Judic. I, 2. ff.eodem. aliz funcs

Non - Capitales , €x qvibus prater Infamiam Pecuniaria aut

in Corpus COErCItio aliqul poena elt 4. I, & Wilb, Ludw. exerc. 15.
th.1, F, A 3 Utras-
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Utraslibet temperamentum adiittere quvct ex Generalitate

textusinli13,6 1.9. S 1. &5 1,5, §. 2. ff. de panis.
g. 9
Intelligimus autem Pcenas Jure Determinatas, non illas

Arbitrarias, Ratio, qvia Arbitrariz peenz nunqvam Ordi-
nariam , fed Leviorem & Temperatiorem caftigationem inducunt.

Math. Wefenb.conf. 114. 7. 34.
Determinatio illa peenarum utrum Lege , an verdo Con-

{vetudine praeunte fiat, parum refert. Confvetudo enim eft

altera Lex , uti colligitur ex ¢. confvetudo g.dzfl, 1. aut imitatur Legem,

uti logvitur Juftinianus in §. fine fcripto. 9. Inft, de Jur.nat.gent, &
civil, Sed qvid dicendum de Statuto ? idem utiqve, Qvia Statu-
tum & confvetudo paribus pallibus ambulant, ex variis D4, dug.

Barbofa lib,17.¢. 49, aX, 13 p. 777
§. 10.
1. FORMA confiftit in Mitigatione & relaxatione Gravioris

Peenz. Paulo aliter, fed fatis ad rem loqvitur UlpianusizZ.5. 5.2
de pen. ubi Juftze poenz eletionem éu@alnde diftingvit 4
TCI‘I‘IP eramenti admiflione. Verba ejus, qviaqvafi Sedem

& Bafin noftri Thematis conftituunt, referre placet: in omnibus,
inqvit, Criminibus diftinitio bac [ {cilicet utrum qvis delingvat Con-

fultd , anverd Cafu] Penam aut Fuftam eligere debet , ant '1em-

peramentum admittere,

Mitior autem inducitur peena dupliciter : vel qvando Capita-
lis in Non-capitalem, vel Extraordinariam & Arbitrariam mutatur;
vel cim pro Capitali coércitione fubltituitur alia , fed non aqvé

gravis Capitalis peena.

e s [P,

§. i1,
17I. EFFICIENTEM caufam aliam diximus efle Impulfivam,

allam Principalem.

8. N2,
Non facilé remittendas efle peenas dudum refcripferunt Dio-

cletianus & Maximianus # /. 14, C. de pen, Facilé ,inqviunt,ut ed
ipso

}.
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candi arbitrium, iidem & ex causi pcenas Moderari poflunt, #27 gv:-
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Ipso tacité illos cafus exclufiffe videantur , qvorum IMPULSY in-
tenfioris poena arcus remitti poteft. 1

-Calfus illi innituntur certis Caufis & factorum Qvalitatibys,
qva ex Pofteriori parte difpalefcent.

Mifericordia certé hic ftrenue agit fuas partes, Juftitid nefcio
an annuente,an renuente. Imo illud potius velim,fretus au®oritate
Cafliodori lib. 2.var. ep. 9. pr. {Cribentis: fola est Mifericordia s cus
omnes virtutes cedeve bonorabiliter non vecufant.

§. 1.
A QVO PRINCIPALITER illud Temperamentum expe-

&andum {it, indicatur invoce Judicialis, ]udicis officium re-

qviritur ad mitigandas peenas , non ipfius Rei.  Qvia nemo {ib
ipfe jus dicere poteft. /. 10, f. de jurisdiét. & L un. C.ne quisin [ua .
Causa,

Judicem intelligimus eum 7. qvi Judex inilld causa & cafuefle i
non prohibetur /. 12. §.2. jf. de judiciis €& ubi gvisq, agere vel conveniri. |
2, cui Merum imperium & Gladii poteftas in facinorofos animad- *’
vertendi, competit. /. 3. i de jurisdict. junétal. 6.7. 8. ff. de pen.&
Generaliter 7. qvide Jure refpondet ac fupplicia adverfus reos con-
ftituit, Bew. Carpz.parte 3 Pr.Crim, qv. 142.1.38.

Ratio eft, qvia peenam [ fivé Ordinariam, fivé Moderatam ]
1sirrogare poteft, cul ipfius Criminis five deliéti executio compe-
tit. Wpianusinl i1, 0.fin [f.de V.S : & qvibus conceflum eft Judi-

dam loguuntur apud Petr, Heig, parte pofleriore v, 22,n.2.p.183-
Di&a tamen non Simpliciter procedunt , fed fub certa

Diftinétionis refpe@u. Pone cafum, ubi ex causd Legitima

peena Gravior cum Mitiori permutanda eft: hic Inferiori Magi-

ftratui non aliter concedimus arbitrium minuendi, qvam fi illud 1
prius in Legibus expreflum & confignatum eft; 7ob. Geddans ad !, |

11, g.1.ff. de V. 8. ».3. alioqvin enim tutius erit confugeread Sui-
perioris magiftratus decifionem L 9. §.u.ff. de pen.
HAc diftin@ione ftante, fua ftabit auGoritas Princ; pi aut

Supcj
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Supcriori magif’cratui , utpotead qvem fpectat poteftas di-
fponendi circd peenas, etiam contra Leges ;Chriftoph Befoldus de mo-
do Referendic. 4. §.2.litt. B, uzs.thef. pracl. ftabit etiam auctoritas
per Leges expreflas concella. Uri cordate & nervose hoc deducts
landatus & laudandus Petr. Heig,partepoft.qv.22.n,374.6 0,
§. 14,
IV, FINIS temperamenti ﬂngfmé}' elt , Ini(]VitéltiS

nga, Ed tendit tota Jurisprudentia,qva iz g. 1. Infl.de 7, & 7
vocatur Jufti & Injufti[qvatenus eft removendum] {cientia. & in/.
Lpr.ff.de]. & 7. ars AqVi& b_om. ‘

Cum ergo non omniadeli&ta {int aqvalia Wolffg. Heider: phi-
lofoph.moral.part. 2.p. 916, ubi contra Stoicos difputat, nec Peene pof-
funt effeexdem. Wlpianusinl.g. . 11.[f. de panis, & ibidem Gothofr.
fitt. M. imd cum una eademqve Deliéti fpecies alium qvafi affumat
vultum ex individualibus Circumitantiis, injuria eflet, {ijudex o-
mnimodam & arithmeticam zqvalitatem obfervaret in Pcenis.

\

Jura nafcuntur. Gratian. Valentin, & Theodof.inl, 6. pr, C, unde vi.

Pars POSTERIOR "

eaqve.s

AITIOAOTIKH

recmﬁm

Caufas Temperatarum Poenarum.,

J. Iy,
I. IMPUBERTAS.
Vv amvis Impuberes proximi pubertati Doli fint capace®
Lan, ff.de R.F. L.5. . 2. ff. ad L. dgvil, attamen qviain ill1s
propter Natura [nfirmitatem , minor perverfitas eft. Ber
| - Carpz. part.3.pr. Crim. q.143.7. 23,
F ' §. 10,
B t Ind¢ huic ztati in omnibus fer¢ Peenalibus Judiciis fuccurre
| dum

Cavendum autem eft , ne indé Injuriarum nafcatur occafio, unde

;
L]

g

)

.0
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y dum /. 108. ff. de R. ¥. ac paena Mitior & Extraordinaria pro Judicis 1’ o
i Arbitrid iisdem imponenda c. 1. de delilt. pueror. cui non obfiar l, 7. b
s C.de pwm?.r. | | i
. 3, £ |-
¢ ) Qvod &L Jus Saxonicum dppraédt in fﬂﬂbnmed)t l16. < AVL, Jj'. ]'[ “ r _
ibi fein Kindmag unter feinen Nabren was thun/ daf ¢s feinen Seib b i TR
mit vermircfen moge2c, W | f-‘"' h
S §. 15, | ; ;’ (B
Qvinam autem Pubertat! proximi fint Arbitrio Judicis relin- 4 t { |
/. b * > 13 . H
, L qvimus. Facob, Menoch. de d. J. qv. c. 329, 7. 5 j‘?b. Coraf. lib. 6. 1 Bl
- Mifeell, 23, n. 8. Wilk, Ludwel, ad ¢, 1§. Infl, de oblig. gva cx delicto Bl
2 Hdﬁ‘. ,- | |
(. J. 1. | |
3 1. MINORENNITAS, |
1t Uti fragile & infirmum eft hujusmodi ztatis Confilium L.iff.de . |
) minor. ita etiam minor ineft Dolus. Quoties autem Delictis mi- a4
7 nor Dolus fubeft, toties etiam minor Paena injungitur, Marth.WVe-
i¢ [enb, in w. ff. ad L, Corn. de Stcar.n, 20.& q?iddm relati ab Andy. Fa-
) chin. lib.1. controv. 7. §. 7. p. 57, b. Cumutiqve Peenz fint commen- i
furanda {iis deli@is. 4 22. C. de pen. Sigism, Finckelthus. obfcry. 5o. n. - ‘ 1
3:p-385. l“ ‘
f. 20. i
Et hoc obtinet in Deliéis non folum Levioribus, fed & Atro- {' '
Cloribus, pro qvibus{im pliciter poena mortis Nnturalis vel Civilis, :;) .I
aut alia Corporis atflictiva imponitur, 47¢. L 38: 8. 1. [f. de winor. i
Am, Eckb. incomp. [f. de privat. delict, 0. 3. Jacob. Zlffwacb. de A, 7. qv. ! 4 |
v € 329, », 15, modd delinqvens Nuper factus fuerit pubes aut alio H
modd malitiam plané Supinam afe removerit. Ben. Carpz. part. ;. i
8r, Crim, q. 143181 |
25 A : .
S AdeO autem verum e.& 2 ut_Mmor committens deli&um ,9];: '
g, qvod ratione Aitatis punirineqvit, nec ob id Major fa&us puniri
 debeat. Diony/. Gothofr.in not. ad Schneidew. pr. Infl, de Auctorit,
Lutor.n, 5. lite. 4. Ful, Clarvs lith. 5. fent. §. ﬁn..qv. Jo: 7. 5 |
" Ratio eft , gvoniam in Peenis inﬂégendls infpicitur ftatus, qvi 1
erat |
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erat tempore Deli®i commilli L. 7. pr.ff. de Panis, Lud. Carer. in

proCrim.tr.de Homic, & Affaff. §. circa quartum p.m.163.n.8,

§. 22.

[, SENECTUS,

qvaaltera Adolefcentiaatqve Pueritiaelt Ben, Carpz. lib. 5. Re-

fonf.go.n 8. & femper in Civitate Venerabilis exiftit / 5. f: de jure

smmunit, Mitioribus peenis fubjugatur.
§. 25 :
procedit hoc 2.) in Sene&tute Decrepitd , qva mentis aliena-

tionem inducit. h’z}:ﬂ’{g. ad Downell, l10. 21. c. y e litr, H, Gotbafr. 17 108
ad Schneid, Infl. de Auitorit. Tutoy.n, 20.litt, D.

SR
2.) proceditinDelictis [L.evibus, ac peenis Corporali-

bus AtHictivis, qvedve Exiftimationem lzdunt; non verd

inPeenis Uniformibus & detcrminatis a Lege aut Statuto,
putd Homicidii , Adulterii &c.

Ratio , qvia in his Perfonarum refpe@us habendus non eft.
Ben, Carpz.inPr.Crim. p.3. q.144.n,17. & 26.

§. 2y.

Hincetiam fit , ut Senes ad Brevius tempus RELEGENTUR,
qvam Juvenes. /2. ff. de term, mor. |

Ratio, qviaSenes citius mori prefumuntur, Fac. Menoch, lib.
0. prefumpt. 46.n.32. '

§. 20.
[idem ex debitd Civili in CARCEREM atrocem detruds

neqveunt ; fed mitiori Cuftodiz includuntur. Hilligeri Donell
Enucl.lib.27,¢.3, b, Gg.

S. 27,

Sicqvoqve Senes INQVISITIONIBUS, Qvzftionibus ac tot-
mentis [exceptod Crimine el Majeltatis Fob, Zang. tr. de quaft, &
*O%tureor. ¢, 1. 1, 60,& 62, utpoté in qvo Eadem omnium perfona-
“umconditio eft. . 4.5, 1. /. de gvaft. L.16. C, eod, | fubjici neqveunts

{3, §. 7.1 g[[sc;m,@[j_ &5 Cland. Pefr.'I‘Qf?eadaricihCrimiml. Ci 0. dj’/f .
0. litt, Conyq.p, 16;, | )

_Ratio

{v

J
re
J

ft
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Ratio, qvia ejusmodi homines citra Vitz difcrimen tortura
dolores & cruciatus pati neqveunt. 4u, Eckolt. incomp, ff. de gveft,
$. 0.

S, 28,
Qvamyis non-negemus iftos TERRITIONI Reali qvodve
- fubjici, aut tali Tormento affici pofle, qvod in illos cadere poflit.
Joh. Zang.detort.reor.c.1. 1. 03,
8. 29.

Qvinam autem SENES DECREPITI f{int & dicantur , judici

relinqvimus Arbitrandum. Fac, Menoch.de 4. J.qv. cent.1, c.59.n.

* 3.6 Andr. Gail. lib1. obferv.gz2.m. 7.
| J. 30.
1V. FUROR.

Inipsd Furorisa&u delingventes plane Non tenentur. /, 12, f.
ad L, Corn. de Sicar.

Nam cum Furor nihil aliud fit , qvam continua Mentis aliena-
tio , qvd qvis omni IntelleGtu caret /. i4. ff- de off. Prafid. perindé ha-
bendum ; qvod 4 furios6 inipso Aéu furoris geftum eft, acfiali-

qvo Cafu {iné facto perfon accidiflet 2. #/z. ff. de adminifir. & peric.
Futor,

§ 70
Ethoc qvod; in Atrocioribus criminibus locum habet 7.3, g
1.fF. de Offic. Prefid, I, 14. ffeod. L. 9. . 2.ff. ad L, Pompcj, de parricid.
etiam qvoad forum Confcientiz Fac. Menoch. ded. J.qv, €.325 #.5-
3 Qvoniam Furiofus non intelligit qvod agit§. 8. Znfh. deinutil,

Pe . B2,

: Qvid fi autem Furiofugs a{i fanam mentem redierit? nifi {1~
mulatoe furore fecerit 4. 4, 14. Non punitur, Petr. Theodor.Crim.c. 10,
aph, q. lirt H n.25.p 13194 !

Voluntas qvippé in Maleficiis fpectatur , non Exitus /. +.§.3. %
2.0 1q.ff. ad L. Corn. deSicar.
§. 37
Sinverd Dilucidi intervalli tempore deliqverit furiofus,inter-

elt, an fanz mentis permanﬁ:rit 5 & dubium non eft, qvin Of-
dingriam fuftineat poenam,

B 2 Tunc
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Tuncenim eft in Dold; ex DolosO autem animé Deli&a

zftimantur, 4rg. l.1. C. ad L. Corn. de Sicar.
§. 34

Sin vero ﬁlp ervenerit rurfus furor, Ordinarié puniendum
efle qvidam ftatuunt per L 14. ff. de Offic. Prafid. Fodoc, Dambond. in
Pr.Crim. c.§4,n. 7. confer. Andr. Fachin. lib, 9. controv. 5. qui tandem
hoc negotium punitivum Judicis aut Principis arbitrio [ubmittit,

Contrarium tamen teftatur Julius Clar. %b. 5. fent. §. fin. 4.
60. n. 7. Idem{ve noftris Moribus obfervari monet Andr. Gail. /7.
2. 0bf. 110, . 22.

Tum qvia furiofus fatis punitur fuo furore Z 14. f. de Offc.
Prafid, thim qvia per omnia & in omnibus loco Abfentis eft /. z.
§.7. [f-dejure codicill. & pro Mortuo habetur /4 pen, g.1. ff. remra-
tambhabere.

Tales autem nec Damnari/ 5. ff. de peen. nec Puniri poflunt Re-
gulariter . 0. ff. de publ, Judic.

In tantum hoc obtinet , ut qvamvis Sententia lata fit , Execu-
t10 tamen retardanda veniat. Ludovic, Carer. in Pr. Crim. tr, de Ho-

mic, &5 Affaf]. ver[. fecundo excufat furor. p. m. 164.7n.3, Ne {cilicet
Executio habeat Injuriam contra l. 13, §. 1. ff. de injur.

J. 35
Proindeqve pcena in Bonis Joh. Schneidew. ex Baldo ad g.1.
Infl, quib. non eft permif]. facere teftam.n. 12. vel in Exiftimatione ex-

ferendal. 5. pr.verb, qva exiftimationemf. depen,
f. 30.
V. AMOR.

Amorem retinere ac intra debitos limites carcerare Perfe@z
Philofophiz eft Nov. 74.¢. 4. Mentem qvippé non tantium Turbat
& oppugnat, fed Evertit qvandoc']ve & expugnat, LPetr, Heig, parts
Pol, q.38. n. by. I 374

~Quaptopter non adeo abjicienda eft opinio exiftimantium,

ke
li

Al

L

™S O

t

I:cvzorem mereri peenam €os, qvi ex Amoris 2ftu & infanid de-
hnqvun; Jiacob, Menoch. de A. 7. qv. c.328. n.2, Andy. Tiragvell, d¢
penll temperand, ¢, 3. m, 3. Ful, Clar. lib. 5. fent, ¢, fin. qv, 6o, n. 30.

Jo jﬁ"
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Judex tamen qvi Mitiorem pcenam di&are vult , benc¢ prius

ponderet Circum{tantias omnes,, finé qvarum refpectu fanum vix

erit arbitrium, Petr. Heig. part. poft-q.38.9.69. p-330:
Hinc peena Legis Corneliz de Sicariis non temere eft fuffia-

minanda, {i qvis Corrivalem amoris impulfu interficit. Qvoniam
itiusmodi Homicidia plerumqve ex Deftinatd Voluntate animo-
gve confortis Impatiente procedere folent. Anar. Gail, lib. 2, 0bferv,

‘:_-_.-—-l-—--ﬂ—-

10,7, 234
9. 39

VL MENTIS CAPTIVITAS.

teut alids Furiofus & Mente captus évidenter differant monen-
te Foh. Facob. Wiffenbach. adL.s.[f. de R. J.n. 1.p. &4 Donell Enucleat,

lib, 7.¢.27.litt. B.
. 40,
Tamen Mente capti; Furiofis comparantur /, 28.C.de Epifcop.

audient. _ .
Proindé qvicqvid de Illis dicitur , de his etiam pradicart po-

telt fecund, Gloffoin §.furiofi gvib. non eft permiif]. fac. teftam.
WY Gl
Idem etiam ifLs

PHRENETICIS

obtinere dicimus cum. Fac, Menoch. lib. 6. prafumpt. 45. 7. 10-
deevimg autem elt mentis Alienatio cum Febreacuta, qva CEX€-
brum inflammatum Propria Primariaqve affectione laborat. .{?’ﬁzrrol.

Caftelli lexic. Medic. p. 392 :
Ratio eft, qvia Phreneticiadeo [untmente Alienati, ut peni-

tusignorent, qvid agant. Ludov. Gilbanfen. Arbor. Judic. Criminal,

O 2,21t 34 Jo 4+ M. S Po 2050 A :
Et {i hi tempore Morbl deliqverint, Jodot. Damhoud, in. Pr.

Crim. ¢, §9. 7. 4+ PrO Arbitrid Judicis plectuntur P. H. 6. Ordu,

are, 179, € 1bi Dd.
J. 42.

Excipimus autem cos, qvi Hebetiorisac Simplicioris
B 3 Inge-
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lngenii {funt, qvos Groflos & Groflolanos cum Interpretibus vo-
cat Petr. Heig, part.pof. qu.38.7.29.

Qvoniam hi nec Totd mente praditi, nec Totd mente priva-
ti funt, fed ad aliqvem modum prudentiam capiunt. Zigl, Zwickem.
in §.1,65 [eq. Infl. qvib non e5t permif]. fac. teflam, n, 2,

9. 4.
VII. MELANCHOLIA,

Qvippe qva delirium eft ac depravatio Imaginationis & Ra-
tiocinationis {in¢ febre & furore ciim timore & meeftitid 4 phanta-
{imate depravato ,ex {pirituum animalitim impuritate dependens
Gothfr. Moeb. Infl. Medic, partc2.1ib, 2.¢, 1. P 248,

Je 44,

Proindé fi ex ftatu Moderato in Immoderatum decenerat &
cerebrum hominis afficit, ut dehincad Depravate mentis {pecimi-
na profiliat Per. Heig. part, poft.q.38. n.35. & feqq. tunc utidve fuc-
currendum & deliéti fuppliciumordinarium pro qvalitate facti Mi-
nuendum. G, 4. Struy. S]m“dgm. _73’7'. CfWY. EXEre, 45, th. 10,

I 45.
Sic, fi qvis triftitid adadtus AVTOCHIRIA fibi injuriam

facit, commiferationem meretur , ac honeftd fepulturd non priva-
tur. Fodoc,Damboud. in Pr, Crimi.c, §§. 1. 5.

Rationem nobis ﬁlppf:diat {zpe laudatus Petr, Helgius part.
poft.q.36.7.74. & 75.qvoniam de his Bene {perare debemus, &
in Domo Domint ab Eventu de felicitate & infelicitate plorum non
eft zftimandum. -

f. 40,
Qvod etiam Jure Saxonumiita receptum efle zeffarur M-

gnificus Dn. Job. Philippi , Patronus atgs Praceptor admodum honoran-
dus adlib. q.tit. 18. Infi. eclog. 86, 7. 10.p.1037,

Pisigzensi it Gl
VIII, SOMNUS,

Dormientes non folum dicuntur rem Humanam & Natura-
lempatil 27, g.9. ff. ad L. Aqvils {ed etiam qvoad IntelleGus cefl2-
| - 10~
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tionem Furiofis comparanturd, 1, ¢. 3. ff. de acquir,vel amizs, poflel: I
L3t 8.3. 0 de ufiurp. & uficap. dndr, Gail, lib, 2. 0bf110. . 30, il
J. 48. | {

Extraordinari¢ itagve MATER vel OBSTETRIX ,qVa ( ?1‘-
Somno correpta prolem laGatam opprimit, punienda eft. il
Si {cilicet Culpaaliqva praceflerit, qva Excufationem qvidem

per omnia non meretur, attamen Mitigationem inducit. Z pen, ff. de
tmeend, ruin. naufrag. |
Siautem Nulla pralufit culpa aut negligentia, plane¢ Excufa-

y f tur.. Quirin. Kubach. in Qvaft, Polit, Furid, cent, 1, Dec. §. gv. 5. P

207. qvoniam qvi Culpa caret, ab omni Peena immunis. est Clem,
un.X.dehomicid,

$. 49. _ { !
[X. NYKTOIIOPEIA.
Hoc affeGulaborantes vocantur No&ambulones, Noctivagi ' id

& Lunatici; German. 9Nonfiichtige / QBafgnﬁnnige Qvirin, Kubach, ‘iii
Wuftr, qvaft, Polit, Jurid.cent, 1.Dec, §. g, 6, i

§. gso.

Quifi Natura fuz vitium Sciverint , nec przcaverint , indeqve | f'

per Securitatem & Negligentiam aliqvod Scelus defignaverint , pee- i
na utiqve afficiendi funt, fed tantim Extra ordinem. FJac, Andr, i
Crufins de Nocte & Noflurnis offic. ¢, 18, n. §, p. 340, Ful, Clar.lib. 5. .

LIl
v i
; fent, g, fin. g. 60.n.13. Ludov, Carer.in Pr. Crim. tr.de Homicid. S | 1
{ Affaf]. ver/. gvﬁrt& adinflar P 165, n. 2, Andr, Gail, lth, 2. 00/, lio. ». I’i': i

30. Marth, de Afflictis fuper Confliz, Neapolit, lib, 1, Rubr, 22, n. 0.p. )
" M, 0, | i P \ il
f Si vero, polt Scelus a Dormiente perpetratum , nulla Evigi- o

lanti placet peenitentia, {fed potius Ratihabitio, paena Ordinariz
curfus vix remorandus erit, Jaec. Menoch.de A. 7. gv.C, 327, 7 &
Ratio eft, qvia, qvemadmodum Ratihabitio non eft actus,
qQVipet {e ftat arg.L. 2. §.1.ff. deiliberat. leg. & ubi Nihil eft, qvod
confirmari pollit, ibi Ratihabitio nihil operatur, Petr. Peck. in com
ment. adc. 0. de R, J.in610.n.14.p.m. 70: ita econtrarid , qvandod
talis A &us przcedens Adeft, ad qvem{efe ratihabitio exfereres
Potelt, Ratihabitio locum habet, & factum ipfum confirmet.

f

-
—_ e ——— . o T e —— pa—_1
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X, EBRIETAS,

Diﬁingvimus autem Gravcm fen Enormcm Ebrieta-

tem 4 Levi feu Remifliori Fodoc. Damboud.in Pr.Crim.c.59. 7y

o, Wilh. Ludwel, exerc.1§. th.g.litt. D.
[taut Hac, qva rationis ufus Remanfit, Nullam deli&i poe-

nam tollat ; Illa autem ,non qvidem in Totum, fed tamen a Qva-
litate poena exculet L 6.§.7.ff. deremilit.l, 12. f. de cuftod, & exhib.

veor,l,un. C. i qvis Imp. Maledix,
Ratio hujus eft,qvia Profunda ebrietas eft Privatio intellectus,

per qvam Oblivio ful ipfius generatur. Ben. Carpz, part. 3. Pr. Crim,
g.146, n.37. fenfus hominis Plané obfufcatur , Omnesqve faaulta-
tes judicandi adimuntur Marh, Wefenb. in . [f. de vitu nupt. n. 8.
§e 53
Alii infimul diftingvere f{olent inter Ebrietatem & Ebriofita-
tem: ita ut hac promifcué puniatur; illa vero non aqve. dnton.
Itrer.in Ethic lib.3.¢.3. 9. 3. qvorfum & Jac. Menoch. inclinat, dim de
Affeélata & Dolosa ebrietate graviter ftatui vult. ded. T.c.320,9 9,
§. 54
Concefla tamen Mitigatio merito ceflatin eo, qvi Sobrius fa-
Gtus fe gloriatur de facinore per ebrietatem perpetrato.
Quia ifta Ja&atio facit, ut Ratum habere videatur {celus 74
Menoch.ded. T.qv.c.3206, . 10.
§. 55
Nec obftat Receffius Imperii de anndigzo. Reformation gurer
Policey 2z 5. BVon Jutvinden, adde allegata a G. Gumpelzhaimer. d¢

exercit, academ. part, 5. [eét. 1. §. 21, p. 441 qvia tantum abeft, ut
Ebriis transgrefloribus Excufationem aliqvam prabeat, ut potius

- - A w . . / - * - > .
Acriori peena in eosdem [ cujuscungve etiam fint conditionis] ani-

madvertat.
Refpondet enim Andr. Gail. ad eundem Receflum 2. 2.° obf:

no. 7. 25, hanc Imperii legem contrario ulu {ublatam, vel potius
Nungqvamreceptam fuifle.

g, 50

}




Vi = T ™

i

PoENARUM, Xy

TR s aataiisfty teancare nsl (RSt el T SSRGS BEIASSTISN w Wot S 1A e <

§. 50,
XI. IRACUNDIA.

[racundiz calor fepe innocentes ad crimen adducit ¢, 74 6;.
c. 11, g, 3. & velut brevis Furor. @. Horat. lib.1, ep. 2.v. 62, Arnob. adp.
Gent, lib. 1. p. 6, animum impedit, Inde leges in tali cafu Leviorem
indulgent peenam Fac. Menoch.de A, 1, qv. C. 301, n, 14.

$. 57

Exemplum efto Maritus Uxorem in Adulterié deprehenfam
occidens ; qvoniam fcilicet difficile eft juftum temperare dolorem
uti loguiturl, 38. 9. 8. ff. ad L. Jul, de Adult,

Qvantum ergo ad peenam Legis Corneliz de Sicariis attinet,
talis Maritus Capitali fupplicio eximitur, Gothofy.in not.adl3. §.3.
- ad §Ctm Syll, & Cland, lite. B, fed aliis Mitioribus peenis fubjici-
tur: nimirum {i Humilis eft perfona,in Exilium perpetuum traditur;
fin vero Honeftior, in Infulam & ad Tempusrelegatur / 34 §. 8. f-
ad L, Jul. de ddult. 1. 4. C,eod.l. 1.9. fin. [f. ad L. Corn, de Stcar.

$. 5.

Qvaritur hacoccafione, annon & {ponfus eodem Jure contra
{ponfz defloratoremuti poflit? Affirmativaverior eft tum Jure Di-
Vino, tum Jure Civili.

Jure D1vinO enim , etiam Sponfa Uxoris nomen conceditur.
Math, 1, ver[. 20, &5 ibid. Andy. Priickn. in vindiciis n.3. p.5. & qvi-

- ®unve cim Defponfata concumbit, committit Adulterium , per-

indeE]; ac Adulter punitur Deve, 22, v. 23,5 24.

Jure C1viliautem non refert Matrimonium ipfum, an Spes
matrimonii violetur /. 2. §. 3. ff ad L. Jul. de adult. Adde qvod
Sponfa non folum in Favorabilibus {. 5. C.de 601:: ﬂqw_lzber: fed &
Odiofis ac peenalibus, fi non verbis, tamen Sententia legis pro Uxo-
re habetur. /. 3. /. ad L. Pompej. e Parricid, Am. Eckholt. comp. ff. lib.

it 5. §. 4. 0. 841 |
% ;Qjecgoét;{{'is :t qvod Adulteriurp tantum committatur in Nu-
ptam/, 6, §.1. ff #d L. Jul.de aduls. inter Sponfum autem & Spon-

fam non fint Nuptizaut Matrimonium.
C §.59.

| - T
— i — e B .
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Refpondeo: hoc verum qvidem vi Nominis , non autem Effe-
¢tu & opinione Juris. /. 5. C. de bon.qva liber.

§. 59
X1, NECESSITUDO.

Neceffitudo autem iftas perfonas , qva Confangvinitatis , Af-
finitatis velalio Juris vinculo nobis conjunéti funt , comprehendit.
Foh. Coraf. lib. 4. Mifcell. ¢, 40.n.5.

§. do.
Qvamobrem fi Pater filium , aut Filius patrem latronem, imo

Bannitum Fac. Menoch. fff’;?- J+qv. ¢.348. 1. 7. receptat, non eadem
corripitur Severitate , qva ipfi Latrones vigore L. 1. ff. de receptat. L. 1.
C.de bis qvi Latrones vel alits criminib, reos occultap, fed tantum Afr-

bitrariam pcenam incurrit Z 2. ff. eod,
g, o1,
Ratioeft , qvoniam Filius elt pars Vifcerum Patris Ladoy, Ca
rer.inPr. Crim, tr. de Hom. & Affaff. ver[. gqvinto excufat.p. m. 168, #s
yo.& 1gnolcendum eft e1, qvi Sangvinem fuum qvaliter qvaliter re-

demptumvoluit, /. 2, f. debon. eor. qui antéfentent, fibi mort. confiv.
§. 02,

(Quod etiam verum eftin Uxore Maritum , aut Fratre Fratrem
vel Avum, aliosqve Confangvineos aut A ffines recipiente, 4¢. 4. /.

2, ff. de recept, Jacob. de 4. T. qv.c. 348, n. 10. 6811, .
Ratio efle poterat, qvia Conjunéis perfonis vel Natur4 defen
fionem debemus. Hieron, Treutl. vol. 1. Difp. 1. th. 4.1itz.C.

§. 03

Ilud qvogq; efficit Neceflitudo , ut parcatur Patris vitz , finon
revelavit tratatum, qvem filius contra Principem fecit. Fob. Ne-
viz, Sylv. Nupt. lib.1.n.59.p. 42.

§. 04,

Sicfi Pater Filium Defertorem militiz offerat Judici, fummo
tupplicio [qvoniamlex ab ifté abhorret] nonafficitur, fed in Dete-
riorem militiam detruditur, Z i3, 9. ule ff. de re milit. Ful, Clar.lib. 5+
Jent. S, fin. q. 60, n.29. ubi tamen nunqvam ufu obfervari fe vidife

d.iCilZ...;- ﬂ" éj.
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§. 0y,

Furtum etiam 2 Conjuge commiflum, nona&ione Furti, fed

rerum A motarum aétione coércetur. Z. 1. Jf. rver, amotar,

qvia tam Atrocem aCtionem dare 1n perfonam ita {ibi Con-

junGam lex erubuit , #ti logvitur Juflintanusinl, 2, [f. de rer, amor, i,
ult, 22, §.fin. 4. C.de furt,

e LTI RIS i

g, 06,
X1, NECESSITAS.

Generaliter & vere dicit Beda iz ¢, 4, X, de R, 7. qvod non eft

Licitum in lege , Necellitas facit Licitum.,
§. 07,

Specaliter itaqve ftatuitur,qvodis, qvi Necellitatis & famis
tempore ViGualia fubtrahit, a Fraude & Ordinarid fufpendii pee-
na excufetur.

Tum qvia Necellitatis tempus Communionem f{vadet Glof.
adc.3. X.deFurt, Tum etiam[qvod potius dixerim]Vitam fuam
redimere qvalibet ratione licet. /. 1. infin, ff. de bon, eor. gvi anté fent.
[ibi mort. confeiv. Wilkel. Ludwel. exerc, 15, th, 2. litt, C. ubi limitatio-
nes fubjicet. |

Qvo6 cum etiam Ordinatio Criminalis Carol V. concordat,
ubi paenam Arbitrio Judicis committens art, 166, dicit : {ollen die Rid)s

ter und Lreheiler alg obfiehet / Raths pflegen. |

N A N\

~ Necellitatem hoc loco dicimus , qvando periculum Mortis
Imminet, cut aliter ,qvim per Furtum eduliorum fubveniri noti

Poteft, Nicols Vigel, ad Conft. Carol.c. §. p.m. 297,

Qvid? qvod idem valeat non folum fi Cibi fubtradli, fed etiam,
fializ qvavis res ex qvarum venditione pecuniam fur redegit, ac

pofted panem fibi comparavit. ' _
Sufficit enim (i Neceflitate famis coaétus furtum commifit,

Ben, Carpz. in Pr. Crimt, p. 2.9, 83+ !1347. &5 n. 50,
Jo 08
Illud qvoqve exinde dccif.iitur , qvod Infultatu§ , fi in ag-
grefforis fui occifione limites inculpata tutelz excedit , Ordina-

riam Homicidii peenam non incurrat.
’ | C r/ (Eia




qvia tunc non propter commiflum H_omicidimp , fed pro-
pter Excefflum inculpatz tutele & reatum Vindi&t Privatz, pcena
infligitur. £.38. 9. 8. ff ad L, Ful. de adulr.

Qvod etiam confirmat Nemefis Carolina ar¢, 142, ver/. ult,
ubi drbitrio Judicis pro qvalitate culpe panadictanda relingvitur,

§. 9.
XV & XV, IMPERITIA & NEGLI-
| GENTIA. |

Utut Imperitia acNegligentia qvandodve pertineatad Cul-
pam latam 132, fl.de R, T, € ibid, Dd. Petr, Heig, part, poft. q. !

26, 7. g4.qvaufu Juris Dolo xqviparatur /, 72, . depofiti,

Tamen hoc non habet locum in Criminalibus caufis & puni-
endis delictis 4 7. ffiad L. Corn. de Sicar.ibig, Gothofr. litt, R, dndy.

Gail. lib, 2, 0bf. 110.n. 2. prafertim ubl Capitalis peena imponenda

elt;nifi 4 Legibus exprefse cautum fit. Rob, dMuranta, in fpec, aur.
part. 4.dif, 1. n. 76,

g. 7o.

Medicus igitur fufceptam curationem Negligenter admini-
ftrans , aut ex Imperitid medicamentum nocivum porri gens, {iex-
inde moriatur grotus, propter peena Indeterminationem iz /. 4 7o
7. /. de Off, Prafid, Arbitrarie puniendus eft , #27 concludit Perr. He

-

{g

part.post.q. 20, n.56. Hillig, ad Donell, lib. 15, c. 27, lire, H.
Et eft Ratio, qvoniam verus Dolus & Lege in Homicidi4 exi-
gitur, Lo, pr.ff. ad L, Corn. de Sicar. qvi tamen hicin Medicd ceflat

de TEMPERAMENTIS t
5
-

9. 7.Inft. ad L, Aguil. utpoteéqvi animo6 Sanandi non Necandi per ’
Imperitiam malum adhibuit medicamentum, £r, Ripa in tr, de pefte
Co 741, 70. 1 fina,

Accedit, qvod Imperitia ac Negligentia Medici inter Crimi- i

na Extraordinaria ponatur in 0.0.65. Ordn, 272, 134. & exind} G. 4.
Struv, Syntagm. Jur, Civil. exerc. 48. th. u;.

g. 71
Non turbat noftram affertionem illud vulgatum : qvi Occafio-

nein

.
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nem damnidat, ipfum Damnum fecifle videtur Z, jo. 5.3, £, adL.
Agvil. 1,15, ad L,Corn. de Sicar.

Qvia hoc verum elt de Occafione qva fit opera rei Illicitz,

non Licite, Foh. Schnetdew, ad g.ult.Infl, ad L. Aqvil, n, 7.
g, 72,

Hocautem privilegium, qvod Medico tribuimus, ad omnes
Artificium aliqvod profitentes Extendimus,etiam usq; ad caparrum
vel vitulorum cultodem, #2s alias in hac materialogvitur Job.Schnei-
dew, ex Angeloin §. 7. Inft. ad L, Agvil. n. 4, etiam ad judicem, utpoté
qvi malé judicando Qvali delinqvitpr, Infl, de oblig. qve qf. ex deli-
EE0 nafe, I, ult, Jf de extraord. cognit, Wilb. Luawel, exerc, 15,th, 13,
et E, '

I 73
XVI, INFIRMITAS.

Nemo debet affeétare id , in qvo intelligit, vel intelligere de-
bet Infirmitatem fuam alicui periculofam futuram ,ingvit Cajus

inl, 8.6, 1.1 ad L. Aguil. §. 8, Infl. eodem.

linde colligas Mulionem ob fervum occifum non tam exL.
Cornelid , qvam ex Lege Aqvilia ad Aftimationem damni teneri.

§. 74
Qvanqvam autem qvis per talem Infirmitatem defighat fa-

Ctum Cu]poﬁlm , tamen pcx:naDOIOﬁ non afficitur.

Et qvamvis dicti textus de Servis occifis logvantur, tamen
fublatd Hodié fervitute etiam in Liberis hominibus locum habere

poffe putamus :itaut in talibus qvog; cafibus Mitior paena obferve-
tur, an illa Aftimationis? vix qvidem; cum Liberi corporisnulla

it etimatio /. 7. 9. 5. & L ult. Jf. de bis qui effuder, vel, dejecer,

S. 75
XVIIL IGNORANTIA

Etfi omnium Errorum mater {it ¢, 7. diftinét. 38, tamen qvia.
ejus nulla voluntas eft, a7g. .57. ffu de Obl. & Aét, inde peccatum

Excufat, arg. lo 4.G, de Jerv. fugitiv,
| C3 . 76,




22 " de TEMPERAMENTIS

e e T PM s i B lih i I s it

§. 76.
Hoc autem Regulariter in ignorantia Fa&i locum habet /. 9.
N de Jur. & faétiignor. Quoniam Factainfinita funt, fa&i§; inter-
pretatio etiam prudenti{limos fallere potelt / 2./, cod.l, 5. ult. f.

‘pré [uo,

B el LT L e S ———)

S. 77
Sunt tamen etiam , in qvibus ipfa Juris igno rantia excu-
{atur. Inqvorum numerum cadunt1.Minores/ g.p». f. de I. &' F.
fgnor. 2. Milites, /. 1.C,eod. 3. Rultic1 L, 8. ff. de jurisdiét .G. 4.8t ruv.
ex. 28, th. 56, ubi Limitationes fubjungit, 4. Feemine, de qvibus
nunc
S. 78.
XIIX, SEXUS MULIEBRIS.

Qvia Feeminarum natura Fragilis/, v §. 15, C. de R, Uxor. AZ.
l, 12.pr. C, qui potsor.in pign, Imbecillis L 2. 9. 2. ff. ad SCtm. Vellej.
l,23.pr.C.denupt. atq; Intirma elt /. g, jfi de Jur. & Falli ignor.

be 79
Hincex Simplicitate aliqvid facere prafumuntur Z 2. g, 1. -

de probar. & Minusaudere dicuntur L 5. #.3.C, ad L. Ful, Majcf?, ade-
oqve etiam Levius funt puniend.
J. §o.
Id tamennon aliter procedit qvam in cafibusa Jure expreflis,
& qva funt Juris CivilisZ ulr. C.de jur, & faitiignor, non qve funt
]uris NaturalisZ 38. pr. ff. ad L. Tul. de adnlt, Utpoteé cujus ignoran-
tia Indiftin&é obelt, ita ut hic excufatio ab imbecillitate petitas
veniam nullam mereatur, a»¢. . 2. ff. de in jus vocando Henning. Ar-
nif, in tr. de qure connub. ¢, 5. [eft. 8. n, 33. Omnes enim homines
Natura {cire defiderant, ingvit Andr. Tiragvell.in tr.de pen. ll. temp.
Coll P 214
§. S
Sacrilegiiitaqve pcenam, qva Jure Civili Capitalis eft £ o, f.
ad L. Ful. peculat. [& Jure Saxonico 1n fpecie Rotx contufionem
meretur, Ben Carpz, inpr, Crim, part.2.4.83.n.19.] effugit foeemina
L.6.ff.adL, Jul. peculat, '
SIC
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Sic & 1n caufis Adulteri-icfecundum Jus Commune, ordinatio-
nem Imperialem & jus Saxonicum commune, mitiores {entit pce-
nas Mulier.Dn. Foh. Philippi ad Decif Electoral.82. 0bf. 1, n. 10.p.1§6.

. € K2,
XIX. MATRIMONIUM.

Matrimonium eft res favorabilis, ¢.26, wlt, de fentent &5 rve jud-
cat.ob utilitatem Publicam & multiplicationem Generis humani;
Joh, Neviz.in Sylv. Nupt. lib.3. n. 14.

Favor ille etiam in Paenalibus Jocum habet.  Nam poft Re-
conciliationem fuper adulterio inter conjuges factam paena Ordi-
nariaceflat. Dn. Joh. Philippi ad Decif. Elettor. §2. 0bf.3.p.1193. Et
clara eft dipofitio Serenifl. Eletoris Augultip. 4. Confliz, 19. verb,
Dem Eheftande yu Ehren die Straffe etwas gemindere werde.

§. &7
Sive autem Exprefsé Reconciliatio fupervenerit, five Tacite

[puta copuld Carnali poftmodum fecuta,fed tamen ut pars lefa pri-

us {civerit] nihil intereft.

Ratio ejus eft , qvoniam Qvzevis injuria diffimulatione & ami-
cd converfatione extingvitur, §. #lt. Inft. & 1.1, S, ff. de injur. Pra-
fertim cum & Ofculum fitindicium charitatis, amicitiz & confen-
Ws. Ben. Carpz, part. 2, Pr.orim. g: 97. 5. 50.

; §. 84.
Qvaritur hican Fur, qvem

PUELLA INTERCEDENS

In Matrimonium petit , ab Omni poend ideo fit liberandus?
A flirmant hoc Sebaft. Medicis in tr. Mors omnia folvit.partel. n.

58, Andy. Tiragvell. de pen. U, temper.e, 50.n.1. qvod de meretrice
fﬂtdlzgtmr item Fob. Neviz. in Sylv. Nupt. lib‘. l. 1,02, :'Jf fin, C‘)‘ _7!1/:
Clar, lib, 5. fent. §.fin.q.98. . 6.qvihanc Rationem addit: qviaqvi
Meretricem in matrimonium ducit, iftam a Semita Erroris abdu-
Cit, & ficad peccatorum remillionem eidem proficit ¢, 20. X, de

fbony.

V. &5
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Nos autem , utut talis cafus Mitiori peena locum facere poflit,
Omnimodam remiffionem negamus, totumd; negotium non In-
ferioris Judicis, fed Principis circumipecto arbitrio relinqvimus.
@gm inremesSt notabilistextusinl, 45. §. 1 Jf. de ve judicat .

Ratio elt, qvoniam leges Judicem, qvifine magnd & eviden-
ti causd Mitiorem, qvam ftatuta eft, paenam imponit, Infamem
pronunciant,EiLjve eandem , qvam aliis remifit, diéitant, / 8. f-
2.C.ad L, Ful, de vi publ. vel, priv. [ ult. C. ne fanél, baptifina ite-

yerur.,

§. §6.
XX. VENTER PRAGNANS,

Ut foetus fervetur Salvus & 1llafus arg, /. 18. jl.deflat. hom. neve
calamitas Matris noceat el, qvi in Utero eft Z.5.§. 2. f. cdd. (2pe
parcitur facinorofis feeminis.

§. 87

Acproinde fit ut Mulier pragnans Tormentis {ubjicineqveat
l,3.11. de pen. Qvoniam facile aliqvid extrinfecus accidere poteth
qvod corpus ejus in valetudinem immitat Z 4. §.2. f. de «dilit:
edill, -

Jo 88

Imo nec metu Prafentis Carnificis terreri pollit. Jobh, Harprs
ad §. 5. Infl.de publ, Judic,n.189.

Qviaex Terrore & comminatione facile feqvi poteft abortus:
Ben. Carpz.part.3.Lr. Crim.q.u8.n. 2.

J. §9.

Neq; etiam Vitd privanda venit mulier, ptiusqvam partus
editus et L. 18. ff- de ftatu bomin, Confer Fob. Philippi ufum Prait, Infi"
lib. 1, ecl. 30. ubi Fuftigationis pcenam pragnanti diGatam non {0~
Ium differendam, {ed etiam Mitigandam efle {tatuit.

J. go.

XX DIGNITAS.

Diftributiva juftitiz indoles eft , utnon folum Pramia, fed

etiam Peena fecundim cujusqve perfonz Qvalitatem & Dignit®
cerm

e il e

e e———————
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t, tem explicentur & applicentut. Bern. Scotan, exam. ff. part... 22, [l 1§
] Varia hujus obfervationis exempla feqvuntur. [ 5 |
Se 7. Ods . ; Ii *

INCENDIUM data operain Civitate inftruens, {i inGra-

1- dualiqvo conftitutusid fecerit, capite punitur; {i Humiljori ioco, i
m beftiis objicitur 4. 12. J. 1. [ de incend., ruin, nanfrag. 'lk
. . . 92 |

Honeftiore locd natus, iSACRILEGIUM commifit, in i

Infulam deportatut. /. 6.4.20. 0. 1. ) ad L. ful, Peculat 5 qvi Sordidi-
oris conditionis eft, capite punitur. arg. 4 9. pr. ff. eod. |
JT' 9_))- I- r1

SiHoneftior VIOLAVIT SEPULCRUM,vel'in Infu-

lam deportatur ; aut relegatur , aut in Metallum damnatur ; Humi-

lioris autem fortunz fummo afficiuntur Supplicio. 4 . ff. de fo-
pulcro violato, 13

§. 944 :

ABACTOR PECUDUM & FUR BALNEARTUS
Digniori loco natus , aut relegatur, aut ordine movetur; Levioris
conditionis homo in Metallumaut Opus publicum damnatur, vel i

etiam Gladil peenam incurrit 4 1, §. 3 ff. de abigeis. |, 1. ff. de fur. gé; ‘
|

balnear. ;
f. 95 B |

Et hac qvidcm vera funt, {1 Digniorum perfonarum poenas [r

!

||

ip85 jure definita eft, c}vi.a tunc Judex, qviLegum .Minfﬂc_r eft, 1
non Arbiter, illud prazprimis obfervare debet , ne aliter Judlce!; , |
qvam Legibus aut_Moribus proditum eft. pr. Inft. de Offic. Fudic. 4

ibid, drnold. Vinn, . ; e | | {
Secus autem {1 pcena ]nd eﬁmta eft. QvVO qvldcm cafu Ju- ' | I

ici tri inqvi  Menoch.de d, T. gv. e.
cerum Arbitrium relinqvitur cx» Fac. M a g
;i:;lgr; facit 11§ 1. 1. de Effraltor. l.3. C, defervis Fugitiv, l.14.C, de

his gvi accufare nonp offunt.

g, 9. gt ahel
Necobftat,qvod CrimenF A LS I gravius puniatur iniisqvi 1
¥ In f i ’

< e 8 5 T
.:t' :1' EH - s, €L~
. B ————— ‘w |y T ——————————__
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in Dignitate conftituti {unt qvam in Ignobilioribus. 4 28, C. 4

Epifc, & Cler.

Refpondeo, Specialis fubeft ratio : qvoniam, ficut 4 Dignita-
te falfitas elt alieniflima; ita & a Dignioribus & Nobilioribus ab-
efle debet maxime, Math, Wefenbec. inar. jff. de falf. n,12,infin.

§. 97
XXIl. CONATUS.

Qvielt aGus Voluntatis exterior ad deliGum perpetrandum
dire&us. G. A, Struv,in Syntagm, Fur. Civil, excrc, 48. th. 5. & hic,
qvamvis ad AGum proximum protuperit nunqvam Ordinaria af-

ficitur peend; nifi Exprellls lex jubeat verbis; Ben. Carpz. in Pr. l
k.

Crim.p.t. q.17. 7. 13. Quoniam Aftetus. non punitur , nifi feqvatut
Effectus. arg. L. 18.ff. de pan.

J. 98. _ ,
QvodinHOMICIDII propofitdé hodi¢ locum habere ad-
mittunt , Georg, 4. Struv, Synt, Jur. Civil, exerc, 48, th. 50. & Am.
Ekch.comp. ff. ad L, Corn, de Sicar. §. 4.
§. 92.

Idemdve in STUP RO in puero aut puelld attentatd [non
confummato |obtinet 2. 2. §. 2, ff. de extraord, crimin, Jufl. Meier, in
C.7. A.lib. g8.tit.5. th. 24,

_ Nam qvivim {tuprofam inferre tentavit, fed utcund; prohibi-
tus fuerit , fecund, Conflit, Carol. are. 1y, Arbitrid Judicis pu-
nituro,

Py P i, o

-~ e e

| §. 1700,

Fur, qvi conclaye furandi causd intrat, fed repertus facinus
nonperpetrat, non nift Injuriarum aione tenetur. /. 21. §, 7. fode  {
furt, aut Extra ordinem punitut. £ 7. f de extraovd. crimin,

§. 201, - f

Utut autem hzc fint Vera; Fallant tamen in iis Criminibus
aut delictis, qvibus Enormiter Respublica laeditur: qvippé qva pet
deliGorum letiam in Herba ,ut ita loqvar] co€rcitionem falva atgs

: Z“;lﬁua maximé fervanda elt. Pideatur G, A4, Stryp, CXEYE, 48
» L] -

/.
l,

(

Fxem-
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Ordinarié punietur. Geora.Schulz.inSynops Inflittitd.ib.q Jitt, 1.,
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- Exempla tallum delidtorum funt 2.) crimen Majeftatis laefe
L1, 8,0 [ adL. Jul Majeft. 2,) Falfi inqvibusdam cafibus. 74c, Me-

noch.de d. J. 4. ¢c.300. 7, 65. - 3.) Diffidationis. Ben. Carpz.p. 1. Pr.
Crim. gv. 37. 0.1l 4m. Eckbalt. in comp. [f. de extraovd. crim, g, s.

4.) Aflallinium , qvod Crimini lxfx Majeltatis @qviparatur 4 Zudop,
Carer. inPr. Crim, tr. de Hom, & Affaf]. §, circa igitur tertiumn, ;1.

P. 7. 140, .7125‘, ‘Mc’ﬂ&f;}. 6.560. 7450,
. 102,

)
X XL CONSILITUM.

Confilium dare videtur, qvi perfvadet & impellit ad aliqvid
faciendun inqvit FJuft Mereryin C, J. A lib, 47. tit, 1,25, 14,15 fin,
J. 103,
Ethoc, fi qvidem Anté facum vel In ipso fa&o praftatur,

diftingvitur: -_ | .

Aut qvis delictum alids Non erat perpetraturus, & tunc fi
confummatum , qvoniam hujus mali confultoris malum confilium
fecutus elt, Facob. Menoch. de A. J. qu. G, 351.n, 6, uterqve Ordina-
ric tenebitur £ vo. 9.2, L 52, §.19. jf- de furt. dbert, de Gandino fuper

Ruby. de pen.reor. ¢.36,p.m.170.

/ A

Sinverd absqve confilio {vadentis fcelus alids Erat, perpetra-

turus , tunc qvia Confilium liberum faltém voluntatem excitat.s ,
L] - q -

nullamqve prmtenfm Neceflitatis {peciem natura fua habet, arbi-

tri Judicis Confulenserit plectendus Georg. Schultz, in Synops. ad
vt 1, lib. 4. Infl, litt K,

§. 104.
Sed qvid , fi Anté confummationem facinoris fvadens Peeni-

tuit ; qvam peenam incurret ? Extraordinarian,

Ratio eft, qvia res, qva Mali exempli eft , debet Reprobari

L pr I ad SCtm, Macedon. & deli@i venia Peenitentibus dandas
bostells: 5. C. de Heret. &5 Manich. [, 28. C. de dppellat 123, C, de dpoft.

§. los. -
XXIV. AUXILIUM.

Siqvidem auxilians a&ui Proximo deliti fefe immifcuerit,

D2 Ordi-
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Qvoniam ubi major Culpa eft, 1bl major Peena efle & inflig}

debet.arg.l. 28.5. 3. ff. de pan. .
Qvod pofterius etiam verum eft, fi Poft perpetratum crimen

Opem tulerit ad deliGum Occultandum. azg. /, uit. §. fin. ff. des

abigess, g, 100.
XXV, MULTITUDO DELINQVEN:-
TIUM,

Multitudine enim delinqvente, qvianon Hujusaut illius pe-
ficulum , fed Plurimorum ftrages verfatur , detrahendum aliqvid

eft feveritaticanm, 2. dift. s0.cap. 9. q.1.can, s, cap. 4. X. de Clerico ex-

CoOnwnun.
- %\ - . . - - - . =
Ac proinde peena Capitalis velin Pecuniariam , pro Judicis

arbitri6 , mutanda Fac. Menoch. de 4. §. C.598. . 36. vel finonin are
- i . » A = \ é

folvi poteft peena, fortitione fattd in Qvosdam tantummodo ani-

madvertendum. Ut fic metus ad Omnes, peenaad Paucos perve-

niat/. 1. C. ad L. Tul.repetund,
Id tamen fallit in crimine Majeftatis lzfz , ubi non Univerfitates fo-
fum , fed & Urbes fepiffime everle ac dirutx funt, Facob, Menoch. d¢
A, F.qu.c.598.n. 20, & [eqq.ubimulta exemplarecenfet, nefiio an un
diqv ag, probanda. g. 107,

I1lud controverf{id non caret ,an

EXCELLENTIA ARTIEICIS,

qva publice Utilitati maxime fubvenitur, Mitigationem poeng me-
reatur?

Sane, cum Malis hominibus provincia purgandafit, ut Pacd
taefle pollit Refpublica /. 1. pr. . de Offic. Prafid, & malum Malo
curatre non liceat, nifi curando pejora vulnera facere velimus Pet/:
Heig, part. poft. q. 39.». 77. pro Ordinarid Peend pronunciandum
efle videtur.

Sed cum etiam Publica utilitas femper praponderare debeat
Ls1. §.2. verf multa autem. ff. ad L.Aquil. aded ut ob hanc 4 Regult®
juris communis {pillimeé recedatur. dndr. Gail, lib. 1, Obferv, 1.7
7:@" 2. vix potelt omnis Mitigatio peene damnari, D, 4d/, ad bef/r”
julf. depan, Scil
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1 Scilicet fi contingat confulto Principe Ben. Carpz. Pr. Crim. ¢v. : 1
| 149. n, 65.& in peenis Corporalibus Afi&tivis Ludovic. Carer.in Py. ;
Y Crim. §. civca itad, [ecundum ex qvibus caufis &c. p.om, 243, ». 3.ubi H
3 dicit , {i pictori Manus amputanda fit, pofle eundem & in uné Di- TL i
ito puniri. 1
e g. 108. ] !
Poterant plures Temperamenti peenalis fontes adduci, Pu't:i | if
ApaiNisTRATIOINVIto delata 4 s5. F.0. ff. de adminifir, tutor. i
2 &5 bt Gothofr. _ l ‘|
d X ANTEACTAVITAL 5. pr b 3. .12, ff, deve militars, | |
T ConrEssio SPONTANEA L un. Cne tutor vel Curator vecttigal. ’|
: DiuturNITAS REATUS & CARCERIS 4.2 f.de Peenis, _ i
: Eventus CRIMINIS SALUTARIS ; 724 colligit Andy. Tiraguvell, l.2. |
"e 2. 1. de Orig, Tur. n
1~ INDIJ(r:AZI‘{ Sur llilgs ad I, un, C.de his gui [e deferunt Job. |
% Brunneman, cOmi. ‘ 44;{;
Mer1TA PUBLICA . 5. 8. ult. ff. de ve militari, . : - i
v PoeNITENTIA INDELICTIS IMPERFECTIS L ff. dein jus l?atdﬂdff: 1 il
x PAUPERTAS, {1 ea deliti confultrix 4 6. ¢. ult.9. ff. de officié i
" Prafid. . : | y i
’ Restirurio Ret FurTive Ben, Carpz. p. 2.Lr, Crim, gv.80.7 g |
SurEr1ORIS Jussus 4. 8. pr. C. devi puti, |
¢  Sed , cuth fuperiora capita (olitz brevitatis modulum excedere : .
~jufférint , temperabo calamo , ne , i _Temperanzenfg peenrum |
g adducere pergat , 1N Intemper;}ntlx pccnnm mcidac. !
09 Sit ergo hic |
L | | - | | :‘
. FINIS |
by @ i
[;9 Glorla D E O ! | [. I. |

7 |
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in cafibus Penalibus
arcus fue Sententie

Intendereaut Remittere.

Remifioex caulis qvibus
procedat, apte diflerit '
GOTFREDUS ifthic HORNIUS,
Aggratulante PR ASIDL!

___.—_-—-—_—-_——————l—-———-————-———-__-_ﬂ

AD DOCTISSMUM DISPUT. AUTOREM,

5 Adfinem dile&iflimum.
OR N1, /7 paena gratum eltmoderamen 4cer-

,_.,Q'vid poruil ﬁ‘rlptogrgtm; t_’/ﬁ" T#ot ( ba,
Siguvog, difficileeff peenemoderamen babere,

Quidni difficilis fit labor ille Tums 2
Eftgratus THEM{D1pac laudat tua corneaverba,
Et laborbic,dixit, pulchra bratea ferat!
Inde Tibigrator,grator fimul atg, Parenti,

Siss precor €5, Cornu prefidiumg; reis!
2 ) )
Fundebat ex tempore inter occupat, -
Scholalt. |

M, Fobannes ©toby ) Electoral | ¢

ad Muldam Gymnafie C alffgd Lertius,

&Gons

~




- Connet. -
As Fruchts Horn Heveulis mit feinen Nugp:
_ barfeiten ,
1ind Amalthaens Guth en%%cbct fich dem nidhe
Dt di¢ @erc%e I}cfbt. ¢ feine Sinnen
. bt/ ; .
Teft ander Weigheit hangt / und fich laft Tugend leiten,
%Icibtnmbcgfwcrtnid)t. Wenn fdyeinet have zu frreiten
Offt der Sefers-BVerfrand/ foreichet Siedas Liche
Dap alled e'i?tér iwird. Lenn Recht und Unvecht
¥ ik )it/ ,
ft o8 Der Weisheit nudas Recht von Linvedyt {dheiden,
wt ftebt ein fruchtbar Gorn febr veichlich angebauffet/
Und seigf dev Qi}t’iﬁbeﬂ% ;rud)t/ pag alles fleuft und
| franfye - | -
L Snfdydner Liebligfeit dove it der Themis Haus,
- Die Krucht fieht trefflich auf und frugt in ihrer Bluthe:
Aftrza fetichte €3ie Vo oben abmit Guthe/
Dafi tn Oem WWachsthum Siefich breste fers

L

ey ¥ mer apgs!
¢ s diefen lﬁcnfgen wolteh gegen dem Herrn
Refpondenten ?{re Schuldbigteit
l, - adlegen
fameliche

Lrifchhurfche.
e ot et S e e e
E©™ O bampfit dein S!%{‘&ttg}) SSchyei die Nebel
cﬁ ‘;"'-'fi‘:"; biefer Doach _

§ ~Jy . | ! . | | . .
) o Diefich ume tumme Fivi de faylen Pobels

s i madt/ |
D

e
ol




Daf man Dich fieht eehSht nunmehro bey
- Afteaen/

1ind dever 6(?)"8:% ]{;&obr. das Necht verfedy

- end fiehen, ~

Tahr fort! Ehr ifider Qofn /vendeitie Mithe bringt/

LD die fich it div felbft / bif su den Sternen fehivingte

Diefes fefiet eilfertiq /o woblmeynind
Dingu deg Lerrn Relpondentis
(rou-beftandiger Brudiy

oris Shriftoff Hon/

Med. Stud,
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