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DE HYPOTHECA LEGALI IN

FODINIS ET PARTIBUS METALLICIS.
Thel. 1.
P el Rdua qvidem res eft,ea, quae
'{\N() Y & ; o h'ur .L .qq. 0 ite 1 . q
*m:ﬂ A S "3% altioris indaginis {unt, momen-
" 74§ to fuo ponderarc accuratius:
Rl in inqvirendis tamen iisd¢ cum
turpe fic defacigari,dum fint
&l pulcerrima, fatisqve habea nt

ﬁ utilitatis § in iis qvogve, qvae
Wi mihi propofita funt difficiliav,
OB N4l [j.ﬁmﬂ%dpcriorum obtemperan-
., S ‘dum), imprimis cum hoc 1pfum
utilitasfvadeat. Mallem equidéemaliorum veftigiis hu-
Jusin reicognitione infiftere, qvam ipfe pedem in terra
inculta ponere,qvi vires measimbecillesincelligo. Ego
tameninme convenire illud confifus, qvod Plinio arri-
det: Tucius per plana, fed humilins & depreftius iter.. 3
freqventior currentibus gvam reptantibuslapfus; fed &
hisnon labentibus nullalaus, illis nonnulla laus, etiamfi
labantur : DEO O. M. adjuvante,ad id, in qvod ani-
mus fert, me accingo. ' '

_._-_“...1.____._,—1;-_.__

Thef. 11.
~ Imploratodivino Numine,anteqvamipfamThemas
tisarcem ingrediar, ne recepeas hactenus difputantinm,
Jeges tranfiluffe videar, pauca de Hypothecis 1isqve Ta-
- ' i T cltig
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CIL1S pracfcrtim . pracmittcnda crunt, gvo ifta, qVvac pro-
ponuntur, intelligantur dilucidius.
Thef" 1l

Hypothecac vox originem fuam debet Graeciae,
& dervatur éws 78 dwodicJatr, fupponere, qvod idem efle.,
ac obligare & oppignor are, teftacur rubr. 1 de reb. cor, qus
[ubtut, vel.Cur [unt, fine decreto non alien. vel [upponends.
b 7,074 8. ¢ /. C, de }?Mtﬁipr. 30. 4n#. L. ult. C. qbae res.
pign. Anton. Negnz.de pignor. inpr.n. 2. Perez. ad C. de pignor.
». 1. VeteresI¢tivocabulum Fiduciae ufurpabant. De Fi-
ducia »id.Rofin.dntiqu, Rom.lib.9.c.5. Imo ufus Fiduciae
freqventior erat, qvam hypothecac {eu pignoris, Vinn.
Cominent. ad §.77. L de ACtion, n. 7. Bachod.lib. 1, de Pignor.
¢.15. 7,10 Godofr.ad 1. 3. C. Theods/  tom. 1. 15¢,2. de Leg. Corn=
miff. ldem exprimitloqvendiformula in mediis feculis
ufitata : 1n vacﬁum dare, vadio dare, vadio fupponcre,
¢.X. X. de pignor, Rittershuf.adl. 23,4e R. §, €4p. §.

| Thefl. IV, .

Denotat Hypotheca vel [1] ipfam rem hypothecae
datam.§.7. 7. de détion./. 2,1, 13 g 4.5, 6.1f. de pignor, &
bypoih, vel (2) conventionem de hypothecae conﬁitutio-

ne. Z 4.pr./. 5.eod. veldeniqve (3)jus aliqvod reale, cu-
jus vis non perfonam, fed ipfam rem conftringit. / 9. C.

gvipot.in pign. 4% % o o dc’pt;gizar,g. 7. 7. de Alion. atqves
defcribitur jus in re debitoris creditori conftitutum, in fe-
curitatem crediti. Z 30.de noxal, altion. L. 19, pr.{f. de damn,
infelt. [.18.§ 2.1f. depignor, action. Haec fignificatio po-
tisiimum elt hujus loci, non tamen plane exclufa priori,
Gecunda veronon adeo huc pertinet, cum de ea hypo-

theca nobisagendum, qvac fine conventione alegeipfa
COIl=
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conftituicur.  Differt aucem hypotheca apignore,(qvac
vox itidem modo rem ipfam, modo contractum pigno-
ratitium , modo Jus pignoris Creditori acquifirum reale,
infert. C, 7.4. tit. de pignorat.act. Th.3.JnOn qvidem cara-
tione , qvod pignusin mobilibus, hypothecam in 1mmo-
bilibus dcprchcndas s B, Brunn.ad L. frrem alienant. 9. § e
7. 4.fF, depignorat.acl. Dr. Hopp. ad §. 7. F.de Aclion.. Ne-
ram ita divertunt potius ;qvod poflefliorei, qvacpigno-
ridata, vel in qvajus pignoris confticuitur,in credicorem
transferacur:resauté,qvae hypotecae onerifubjicitur, vel
in qva hypotheca conftituitur, maneatpenes debitorem.

Diverfa qvoqs iftorum natura eft inufucapione,qvatenus:
pigngin tertinm qvenda translacum, Si enim debitor cre- |
ditori tenenti pignus auffert,8&deinde vendit,ufucaprolo=

cum obtinet, & huc pertinets 4 §. 21, de Wfirpat. €& Ufi=
cap. L. 5. ff. pro Emtor. qvoniam poftqvam furtum factum
eft, resin poteftate debitoris fuit, & debitor pignusfurri-

piens furcumrei non facic , fed poffesfionis duntaxat,qvo
res ipfainvendendo afficinon videtur, Sinvero debitor

non poffidente creditore pignusalii vendidit , ab emtore
ufucapinon poteft, qviaipfa venditione furtum commit-
titur. 4 d6. ff. de furt. /. 6, C. de Ufucap. pro Eme. & hoc mo-
do utiqve difcrimen pignus inter & hypothecam admit-
tendum. Magnif. Dn.Berg. Refolut. Lanterb, tit, de Ufurp.
& Ufucap, qv.3.
Thel. V.

Hypotheca ratione caufae efficientis in publicam.
& privatamdividi folet. Dehac, qvae vel conventione
vel teftamento conftituitur , in praciens mihi dicendum.s

nonelt , nifi qvod obiter obfervem, conventionalemws
A 3 pacto

-




De Hyeoyurea LeeArr In FoDYNIS

T T R R

Fa&o legitimo conftitui , qvod Practor , cuftos Juris Ciyie
IS, tuetur. £ 4. ff de pignor. & bypoth. /, 17. §. 2. de Pact,
Et qvidem primum aServio id fa¢tum efle, intuitu colo-
norum, notum eft: poftmodum autem extenfumeftad a-
llesomnes pacto hypothecam confticuentes. §. 7. 7. des
Aé¥ion. ubi Vinn. a.l. 4. ff  de pignor. & byporh, Eqvidemu
pa¢tum hoclegitimum pofle dici,multi negant,cum ex co
pactonulla obligatio , nulla aétio perfonalis oriatur, qvi
alias effectus func pactilegitimi, Sed qvoniamn ex tali pa-
to per asfiftentiam Juris Praetoril Jusinre & actiorealis
aritur,nonadeo inconveniens erit,& hanc conventionem
legitimum pactum vocari; cui pacto Juris Praetorii aucto-
ritas contra nacuram conventionom illud eribuic, ue jus in
re {inetraditione producere qveat., 20.C.depact. d.f, 1. .
z.de padt. licet nonnullitraditionem fi¢tam vel praefums-
tam fupponunt. Cum tamen hacc traditio & fictio ex
Jure Practorio ortum capiat, reseodemrecidet , nec ullus:
crit In redillenfus, fed tantum lufusin verbisapparebic, -
| Thefl: VI,

Publicaintraduciturvela Lege ,vela Magiftratu; de
qvarnm prima, non de‘altcra {pecie, mihi eric fermo. Eft
vero legalisilla, qvace fine exprefla conventione ex legis
vel (tatutl difpolitione nalcitur.4 X. €. comm. de legat, /. 4,
fl.de Pacl. {,6.in f, C.debon.qvaelib. (Qvoniam autem.s
lex hypothecae jus tribuens aeqvitate fvadente pracfumit,
partes voluifle ejusmodi hypothecam conflituere, licet
nihilde Hacre dictum fuerit,qvafigvetacite id aG&um ef-
fer./, 2.4.0.0m gvibus canfpian. el hyporh.idcirco hacc le-
galts hyporhcca tacica wocari (olet. d. /.. C. de bon. quae
bl up.§, 1. C.Ac BV A, Lty Cocomm, de legat, - vOGa=
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bulo z4cirz o fenfuaccepto, utidei fit; ac pracfumtumys

qvodalias, {1 exqvifite’ loqvi velimus; a’ tacico differe,

Vinn. ad pr. 7. de 0blig. guaéyvaf bx cont; naft, Dy Bergep,

ad tit. Locat, Cond.in Re/&/.'Lmteré, P A14. Hanc obcau-

famNeratins 12 /. 4. [ imquib.canfpign, vel byperh. hoss

himpliciter; tacite conventunifuiffe , (ed guvafi id racire cori

venerit , dicit. jun. /. 13. §.2. ff. Commod, Eandem prae-

fumtionem illisqvoqve hypothecis tacitis, gvas nonnul-

Ii Doctorum legales anrhras appellitant , & legalibus, qvas

vocant, mixtis opponunt, Bacbhev.de hypetb.cap. 4.y anzk.ad
vit.depignor. & hypoth, », 3. inefle exiftimo , utadeo
ifta legalis & mixcace diftinctio otiofa'videatur.  Sempet
¢him, ubi lex concedit, faCtum hominis adeft, ex qvoob
acqvitatem Legislator pracfumere poteft & illum,in cujus
bonis hypotheca conﬁituitur,vcllc res fuasobligatas, al-
teram aucem velle jusfibiefle confticutum,utiex induéti-
oncexemplorum , fiopus eft, fatis poterit cognofci, Cer-

te illud hautqvaqvam negaverim, nec aeqvitatem nec
praefumtionem fufficere, nifilegis difpofitio accedart, (ive
{cripta ) ﬁ_v*e non foripta fit, five etiam ffatuti nomine ve-
mat, ‘qvod i notum eft, vim habet legis obligantis; fi
modorite rectéqve fic ‘condicum aut receptum, ' Qva.s
propter {ilex, fub qva etiam confvetudingm comprehen-
do, vel ftatutumdeficiat, non eft Jéti, vel Judicis ; | y po-
‘thegam tacicam fingere. ' Atqve hac ratione in Collegits
:Wiﬂ'ébcrgcn (ibus Carpzoviif ententiam rejectam fuily,
ex Dn. Praefide aliqvoties audivi, qvafurtum paflo inbo-
nis furiShypothecam tacitam: tribuit. 1> Pr46: crimin. ?.
2.40.§0.72,119." 'Cognitumitidem mihi ¢ft; in Scabinaru
Lipf refponfumfuifle ;ante annum1624.gvo ‘Ordin'dt;_d
juais
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Judicialis Saxonica prodiit, pias caufasinaliis , quam ad«
miniftracorum bonis , tacita hypotheca gavifas non effe,
qade re vid.§. 4. #it. 45, 0. P. S.ubldemum piis caufis
jus iftud indiftinte tribuitur , cum jure communi ad ad-
miniftratornom bona tantum, utl communis fententia.

Do&orum eft , xeltritum i, ¥ia. Dn. Martin.ad. 4. §. 4.
Thef., VI . | ;

Tacitam hanc hypothecam difpefcunt in Generas
lem & Specialem. Bachop, lib, 1. de Pignor. ¢ 4. Leffius de
]. ff j (b, 2. ¢. 17. dub. 6.n. 38 Hdén. ad W tﬁ}iﬁﬂ‘. de ’;;gnor.
#.3.inf. Huber, adff.quvib.ex canf: pign.velbypoth. §.1, Gee
neralisad V, capitaredigipoteft; & competic primo cons
_jugiin bonisalterius conjugis. Sic-daturuxori in bonis
mariti (1) addotem refticnendam. /s, §:.1,Cde R, V. 4.0. P.
S.tit. 43. pr.[ 2] proconfervandis bonis paraphernalibus.
L. 1. C, depalt fupr.dot. (.uts, §. fin. C.de paék; cendent 0, P.
8.4:1. 6 was abee & tit, 45, ¢ wnferandern; €3)marito-pro
confeqvendadote & evictione praeftanda inbonisuxo-
ris vel cjus, qvi dotem promifit. &4 up. §ido Code R Vi A,
Porro confticuicur eademliberis in.banis pateis pro, con-
fervatione bonorummaternorum. 404§, #in €. devon. quac
/ib. vel matris tntricis,, rationibus,nondum redditis,ad vo-
tafecunda properantis , & vitrick 4.2, Ciiguand, mul, tut,
offic, .34, 8. §. firn. C.de Secund, nupt. 4,64 Guin qvib, cauf.
pign. Perez, ibid, n,9.. Deinde lucoedimt pupilli & mino-
res, qvibus hypothecainbonisstutornme & curatopumes
profpiéfru. /.26 G.dendpeiipsfir. Fut.Qv.ad privileginm agl
civitates &univerfitates extenditur / 3,(C. de Jir. Resp,
/4. C.ex guibuscauf mayAtque etiam ad Ecclefias, pets

410,88 23, €, de 5.5 Ecolef:qyantum ad bona adminitra-
' tortim ;
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torum :  Jure tamen Saxonum Eeclefiis aliisgve.
pus - caufis plenius - profpe@um. 0. P 5. tie, 4,
9. el wie  aber.. Tum hoc  privilegium * fifco ap-
plicatur, in bonis-adminiftracorum & debitorum fuorum,
inexactione cenfuum & tributorum: /. 1. € fprope. publ,
penfit. l, 1. C. in quib, canf. pign. atqve bonis tllorum, qVi
oum co contrahunts z, C.qvb. cauf. pign. jun 1. 28. de Fur,
Fife.. Etiamin poenisjure Saxon, gaudethoc hypothecae
Jurea tempore condemnationis. 0. P. S, ##. 43. §. beg:
gleidyen, non Civili. 4.17. /' 37, 1 de Fur. Fifc, Deniqve,
tribuitur hoc jus'legatariis & fideicommiflariis, £ 7, ¢
Comm.de Legat O fideeic, §.7.9.de Legar,  Hasgenerales e
cipiunt hypothecae {peciales , gvae competunt (1) ei, qvi
inrefeltionem aedivm credidic. Z 2, ff; in' guib, tan/: pign.
O.P.S.2:t: 5. § wenitand) einer, & qvidem non tantum fi
ip{t domino, fed eciam redemtori operis pecunia vel cae-
menta, tigna, lapides aliaqve materia ‘credica. 4. L 1. conf,
Finn.ingvaeft, felect. [, 2.c. 4. qvae hyporhaeca tacita jure
EletoraliSaxon. etiam ad eum cafum , ubtad aedificatio«
nem novi aedificii vel etiam ad confervationem feu me-
liorationem cujuscunqve aleerius rei qvid cred-tum. 0.2.8:
¢it, 43, §.oenn audh, tbigve Zzegl. (2) Locatori pro penfi-
one & decerioratione reilocatae in bonis conductoris illa-
tis & inveétis in pracdium urbanum. £ 4. /2 gvib. can/. pign.,
bouls. C. cod, 0. 7. 8.4it, 44. §. wenn audy. in praedio enim
ruftiGo praedii domino fruétus obligati funt tacite, /, .
fl-d.2.£,24.8.1. Locat, non tamen inveda aut illata, nifi
nominatimid convenerit.4.Z. 7. Ration€ cradit Coran, Conens,

L4.c.16,n. 5.6, Neguf de piguor. m, 4.p. 2. 1. 145, (3) Pupil=

$OInreipfius penunia cmca. /. 7. pr. Vi potior. in pigni ! i
25 B oy
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C.de ferv, pign.das. 1, 3, pr.ff. deveb, cor. qvi funt fubtus, vid,
Bachov.de pignor, /. 2.6.12. 2. 4, Analoga hypothecae ta«
citae fpecies continetur in 4 15, de Captiv. & pofihim. /, 2, C,
eod. /. 30.1, 4% § ult.ff, de legar. 1, conf. latius Du, Huber.ad
1. i quib, canf, pign.

g -_',J"'-'"."

Thefl 11X, |

Hisita pofitis ad inftitutum propius deveniendunis
qvod cotendit, utdisqviramus : - Utrum in fodinis par=
tibusqve metatlicis & rebuseo pertinentibuslocus ficles
gali feutacitae hypothecae, tum fpegiali , tum generali.

Qvid nomine fodinarum atqve partium metallicarums
veniat, illi, qvibusinlocis montanis metalliferisqve pa-

tria vel domicilium contigit, facile intelligune . reliqvi
ex Scriptoribus rerum metallicarum claflicis , 4grico/a,
Libneyfio,Etfenbarte, Spanio, & qvi {umma rerum metallie
carum jurisqve hujus peritiaomnibus antecellit, Perilufiyi
D#n. Scoenbergio, hanc rem cognofcere poffunt.  Paucis
vero {ic habendum eft, Metallifodinam locum effe venis
refercum, ex qvibus metalla eruuncur,  Hujus fodinae
Partes qvaedam vifibiles funt, & veluti corporales, qva-
les func putei, cuniculi, lacunac infimae, venae ipfae,
Edadyt/Seollen/Erbeeiffe ) ®Bdnge &c: qvaedam in-
corporales vel intellectuales, die Kupe / qvae oculis
ufurparni & demonftrari neqveunt. Acqve hae funt il
Iac'partcspavas focti vel exercitores fodinae pro in-
divi{o pOSﬁ ent, proindivifo etiam onera & commoda

ferentes fentientesqs, Ilis partibus corporalibus quacdam
accefforia adfunt, gvalia confpiciuntur aedificia, capfae
puteales dieHuttundzedenhduffer, Kawen/nec noninftru-
menta metallica resqvealiac ad exercitiym metallifodina~

rum
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rum neceflariae, nec non metalla eruea ¢ terra, LWorpdthe
an Ergen &e. in qvibus omnibus qvilibet exercitorum
tantam habetintellectualem partem, qvantam in ipfa fo-
dina: qvacuberius explicare, nimis longum foret; nihil
tamen ad rem praefentem facerene, atqve adeo fufficiat
Agricolam allegallc de remetall. lib, 4. Libeys.p.x.p.28 . Fifenh.
de Regal. metallsf, Fur. cap, 3. & pracfertim Persliuft, Dn.

Schoemwberginm, d. /.
Thef, IX.

Etqvod qvidemattinet ad hypothecam fpecialem.s
legalem , nonadeo dubii mulcum effe poteft foletqve a-
pud juris metallici peritos : qvin potius affirmabunt 0=
mnes , illam jure metallico efle receptam , atqve qvibuse
dam cafibus locuminvenire. Cafusautemillos recenfet
Perillufirts Schoenbergins Inform. Metall, d. /. p. 234, Scl=
licet primo fpeciale pignus legale competit metallicis rati-
one mercedisin metallis erutis (Denen Avbeitern wegern dee

L8bne an denen gewonnenen Ergens) cujus mercedis omnid
etiam prima caufa eft, fialiicreditoresconcurrant, Qvo-

niam enim metalla illa eruta noneflent, i opera metal-
licorum non accefhflet, acqvumeft, illos omnibus prae-
ferri, credendumqve, dominos fodinae partiumqve me-

tallicarum reale qvoddam jus ob hanc mercedem magno
fudorelaboreqve conftantem non invidere his homini-
bus,qvi exercicorum caufa vitam qvoridianis periculis ex-

ponunt. - Etfiveroinlegibusmetallicis tum in his , tua,
wn aliis regionibus ufitatis non memini me legiffe de hy-
Forhcca tacita vel legali efle qvid conftiturum expref-
le : nontamen abfonum erit, illuc trahere verba Ordin.

SMetall, Elect. Saxon,are. 1. b : Daman umb ausflindige
B2 ubufie




D5 HyeoruscA 'LEGALI IN FODINTS

s — - -t il

subufle 3. & 0rd. Metall Mansfeid, are, 40, inf. Dum e
m ob hoc & fimilia debita executio jn partes metallicas
carumqveacceiloriaibidem conceditur, in reliqvisdebitis

Vero denegatur, pcg‘fonalisqvq actio tantum relinqvicur
credicori,dicendin videtur reali jure debica illa efle municas

qvod reale jus cii nec ex hypotheca exprefla necex prae-
toria defcendat, nec ex arref Oproveniat;necefle eft,ur ad
pignas legale referatur, Sale€ hoc certum,ufum atq; mores
Eacc Ita Incerprecari atqve hypothecam tacitam tribucre :
gvam& conivecudine introduci pofle,fupra di¢tum,qvae
metallicis rebus maximum omentum afferc, & plura
facpe, qvam Jus feriptum definit, Secundo eandem hy-
pothecam tacicam {fumtus excotorii, Puttencoften/ hae
;Ecnt,qvorum ratio codem fundamento, acmercedes me-
.tallk_orum y fere niticur. Ord, <Merall, Saxon. d, / werd,
Hittenfoft. OrdMansfeld.a.l ibi. .Dfxttenfo_[ten. Poteftta-
men & prohisargumentum petiexillis legibus , qvae figs
pra pro hypothecainrebusillatisin rem condu@am fine
allata, tumex jure Rom, tum Saxonico. Qvando enim
exercitores fodinarii propriis officinis excoltoriis de i
tutt , erutum-aesadejusmodiofficinas perferunt, nihil 2«

liud agunt, qvamut whm officinae vel partemillins mer-
cedeqvadam conducant: at?

ve cum ejusmodi officinae
ad pracdiaurhanareferendaefin, illaca in casdem merito

tagitae hypothecaenexudevinci untur, Necdubivm mo-
verepotelt; {1 qvisobjiciat, ejusmodires non ¢o anima
inferxi, utibidem deinceps perpetuo {int, qvod eXIgitZ 7.
§- 2. fF.4n quib. canf. pign. Namgqve intelligendum id eft
fano fenfu, de cotempore, qvamdiulocutiodurat. Strup.
éxerc.26.40, 16, Tamdm autem in officinisillas res utiqves

| mane-
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mancre certum eft, qvamdiu opara ifta, cujus gratia con-

5 ductiofalta, nondumeft finita, Tertio huc pertinént a-
" liae pracftationes, decimarum nempe fimilesqye, Jehens
i denr und andere Sebiihren / ad gvasetiam pertinere ex-
: iftimoillamrecognitionem, qvam vocant has Secefsgeld/
o dequavid, Eifenbare,l c.cap.s. th, 6, [ ga, qvarumincuitd
d tacitahypothecaexd.arz.1, 0,012, 8 ¢Jusqve Interpretias
> tione ufualiitidem derivari poreft, Qvario ejusmodi pis
. gnoris legalis jure fruuncur UlLqvi confenfu ]udlcii metals
C lici atqve exercitorumad exercendam colendamqve {0s
4 dinam pecaniam crediderunt ; (qvoditaintelligo, {1 de
:"' hypothecaexpre(la nihil aGtum , nam hoc fi fa&tum, non

tacita fed exprefla hypotheca confticutaeft) & in univer-
fum omniadebitain utilitatem fodinae verfa contra&a?;.
b Id qvod pari ratione exifto a7#.1. deduci poteft, cui in

perargnmentumex §. Wennaudy arz. 43,0, £, S.accedit.

i singularia qvaedam videri poflunt in O, Mansfeld. art. 4o,
it qvac referre hicnon vacat.coxf, Spas. Derg. Urtel-Dudy,
N Y1511 §. 2.2, 389, féqq.

I Thef, X. |
1= De generaliillahypotheca legalifi quaeratur, res-in
e vado non eft, notumqve,graviter {acpeutramqve in par-
e tem hacdereinterjurts metallici peritos difputatum efle,,

o Et(ivero aligvando a non nemine exiftimatum fuit,rem
) X Parce negantium plane confeétameffe, ue parums abfu-
0 CIIt, qVin confulenti ex /. Domitius, 27, /- qui teflam. fac.
7 po/- refponderit: aur- yos sutelligo ,quid fit , de gvo mé
g: confulueris , aut valde fulta eff confultatio tua { ¢x fe-
-

qQventibus tamen puto , apparebit, non deefle idonea ar-
. ' B 3 gumens




DE HyrorHEcA Lrcar! In Fopmnig

|

gumecinta affirmantibus,qvibus fententiam {uam firments
Utrorymqve, vero jam excutienda erunt,
| Thefl. XI.

Negantium potis{imum & primarium argumentum
ex Art.Y. [aepins alleg. Ord, Met. Chriftian. 1. piac memoriac,
depromitur, qvo fodinae partesqve metallicac ab omni
actione liberac efle jubentur, omnisqve executio & fatis-
factio intuitu illarum denegatur,nift debicum metallicum
fit,ob qvodactioinfticuta. Verba ipfaita fe habenc, ¢
Dafichs aber jureirge s daf einter bep unfeen Berdwerden fafs
hafftia oder niche gefeffen /inodev aujfer unfever Surfienthum
einige ©chuld gemacher hacte/ und ju deffelben Bevgtheilen
aeflagetwirede/ fo foll nidhe gu denen Bevgtheilen/ fondevnt
s feinee / Deg Bomerden/Pervfon geholffen werden/dodh auds
aefchloffen die ergfthuld / da man umb ausfiindige jubug /
HuttenFoften und dveraleichen guntabuen hacte / da aber die
Hauptfhuloner perfforben/und fich ihre Srben oder andeve
Det Bergeheil und Nusung derfelben unterfaben wolten / 3u
Denenfelben Pevfonen / und nicht ju denen Theilen / mogen
{ich die Blaubiqrer/ obberirhreer Gheftalt aleidyfalls halten,
Quod ex parte in Djvé Grorgl Ordin,art. 12§. qvoqve ha-
becur §. Wiemwohl anfero:cujus rei racio haec efle videtur,ut
privilégio hoc homines magis magisq; ad culturam fo-
dinarum mecallicarum invitarencur, His 1pfis omniaex-
'tingviv;idcntur, qvacRomana ]u‘_rlspruden;ia multis Cle
ris 'arqi_rg vigiliis de taciets hypoth;cis gencralibus cxcogi-
tavit, probaruntgve paffim Germanicarum provincia-
gum confticutiones, Qvod (i enimactiolocum nonin-
venit, qvae debitum ‘mgrallicum non perfeqvicur , ne-
gelle ¢lt,realem eciam ‘actionem, qvam hypotheca g;—

s p A . sm'ﬂ_ls
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neralis tacita parit, hic excludi.  Qvod dilucidius AMasns-
feldiea Ordinasio are, 1. proponere viderur, duir expreflas
hypothecas admittit, atqve fic contrario fenfu tacitas re-
movere credibile elt, verb. oder die Bergtheite von dent
Bergambte exprefle perpfindet. Qvin & Fifco hypothe~
catacitadenegacurindict. ars, 1. verb,  Davneben wollew
foiv nns aud aller confifcation, o fidy aug Straffoder Vers
brechung bee Gewerden imKriege oderFriede jutragen mochs
fen / gegent {olchent ihren Dergtherlen und Ytugungen hrevmig
ynadialich verseihen / uud alein micStraffgegen denen Devs
onen veefabren laffen. conf. Ord, Mer. Mansfeid, d. are, v
Excipiuntur vero cafus,fi debitor velillius heredes pro de+
relitis habeant partes,vel juri fwo renuncient. 0. M. 4.
art. 1.§. Wolten aber: vel nullus cognatus adfit, qvimor-
tuo delinqgvente adlegitimam hereditatem adfpirare pof=
fit.iz f.d.4rt.1.qvac exceptionesincafibg non exceptis fir=
mant regulam. /. cum Praetor.1a.ff.de Fudicl. 12, §. 48
de Inftruct. velinflrum. leg. Cosbm. Vol.3. vefp.9. 7.32.65 refp.
49. . 73. QvibusJuris metallici periti ex Ordinatione Divi
Georglrit. 128, §, wicwohlanhero, & Ordin, Foachim. art. 1.
part. wit, allam jungunt, {i debitor (it fugitivus, vid. Perit~
luftr. Dn, # Schoenb, art,17.8,1,
PR |, e | | :
Alterum, qvo in metallifedinis partibusqve déftru-
¢re conantur hypothecas Juris communis, natura & con-
ditio juriscirca resmetallicas conftituti argumehtum ipfis!
fuppedicdre videntur, Inter omnes conftat,de perfonis,
rebus ac negotiis metallicis fingularia, & a jure communk
alicna omnino conftitutareceptaqve efle, uc adeo caulis
metallicis determinationem & analyfin ex jure communi
dmpo-
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imponere velle, nefas utiqve & usrdBasy g drre yive- vide-
atur. Inhanc fententiam Vallenfes apud Spaz. Berg Ueth.
4, 11. §. 4. 7. 433, xefponderunt, v2d. Heig, p.1. ¢».13. n. 15,
Dun. Eifenb,l.c.cap.6.b. 5. Planetum alibi,cum in his pracs
{fertim terris {pecialesOrdinationes metallicae reperiuntur,
qvibus tuendis a Principibus & Ele&oribus Saxon. non
tancum peculiaria Gollegia & Judicia, {uperiora & inferi-
ora; qvacjusreddunt dicunt({:c, confticuca funt;: verum
etiama bene mulas annis Scabinatus metallicus in Urbe
Ereiberga conditus , Magiltratuigve primariac hujus me-
talliferac Civitatisconcreditus, falus de Jure metallico re-
{pondendi facultatem habet , &anciqyicate. omnia Colle-
gia refpondentium de jure in histerrisantecedic, de'qvo
legimerentur, qvace adducit Moder. Theatr. Chron. Freiberg,
[eeh. &4.cap. . p. 439. Agricol. lib. X, de Remetall, p. 66. Huc
facit omnium ore decantatum Mandatum Ele, Chrifliar,
Ldedar. 9. April,1609. qvo reliqvis Collegiis & Judiciis ‘
interdictum , ne qvid in rebus metallicis decernerent aug
judicarent, nec proceflus Juris communis in cauflis metal-
licis admitteretur,neve jutis communis periti tantum,me-
tallicarum vero legumimperjuin aactandis caufis metal-
licis adhiberentur,

Thel. XIIIL.

. Affinc huicargumento cft,qvod ab Arreftis peti {0«
let. , Arreftum legitime impecratum tribuic jus reale, 'qvod ‘
jus hypothecario fimileeft, nec tamen ad hypothecam.,
cxpreflam,nec tacitam referripoteft, uerecte docet Svens
aend. ad Fibg, part, [pec, cap. 1, n. 563 p- 1870, qvamyvisa&tio
exiftojure reali defcendens abufive intcrdum hypothe-
cariadicifoleat. . Corpe. tit, 21,4rt, §.1. 28, Suend, d. /. e |
| CX1itO
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1194.72.578. conf. 0. 7.5.4it. 48.& t1¢, 61. = Etfi'vero arre-
ftum generale, qvod in Aula Eleftor. a Coilegio, qvod,
Regiminis vel Gancellariae nomine venit & omnia , qvae
ad juris juftitiaeqve adminiftrationem pertinent, modera-
tur & dirigic,impretratur, omnia bona debitoris, praefen-
tia atqve futura, [exceptis tamen iis, qvacin tribus Epifco-
patibus ficaafficic, 0. 7. 5. 4. £ #i¢.51, . wennabey in unf
vee Cangley : arreftumtamen hocad caufas metallicas neu.-
tigvam extenditur;qvé ad modum judicatum refert in fa--
mofiffimo cencurfu Lebzelteriano B.Zsegl.de Jur.Maj lib,
2.6.19. #hag.&19. Neqsveroetiam aCollegio & Judicio
metallicoarreftum hoc decerni potelt, nifi debitum me-
tallicumist. © Peritlufty. Dn. a Schoenb, d.f ar¢. 16 p. 230/ ¢,
wennabeedie Sduldforderung.Span. Bevg eeh, 2z, 1. §
8. ejusd, fpecul, Jur. metall, cap, 30,(.2. & 4.
Thel. XIV.

Delabuntur porro ad feudorum jura ; cum quibus
fodinae partesqve meallicae , ajunt, qvandam cognatio-
nem habene; fi nonjus, qvod exercicores in hisrebus na-
¢ti funtplane fimile velidem eft,acillud,qvod Vafallus in
fcudo habet.Qvienim exercere fodinas metallicas volunt,

non proprioaufunecin fuo qvidem hodie idfacere pof-

fune, fed petitione qvadam opus eft, qvam 9Nuthung/

IMuthettul vocamus, qvam deinceps conceflio, die Ve

[eibung/ a Magiftro metallico faéta;feqvifolet.  Sunter-
1am verba der Lebn/Lebnfdaffren/ Lebnerdaer 8 fimilia vel

Eucris intractibus metallicis nodiflima,  * Jam vero tacitae

-
*

ypothecaein feudis nullus locus eft,qvandoqvidem fine
domini confenfu nec expreffa hypotheca coclmitui poflit.

#E 55288 jun 1, F.3. 2. F. 44.85 52,Conflit, saxem. 25:p.z.
C fﬁtgpg
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thigue Carpzidef. 1.3). 2. tit. 45.§. wenn aber gleichwol. Ac-
qvelicet onera feudalia, gvae vocantur, ob gvac Jus re-
tentionis qvogve competit, fpeciem hypothecae racitae
pracfe ferant, hancetiam Conitirutio Saxonica certoca-
{umulieribus tribucre videatur, Dn. Martin, ad, 0, P. S,
§.11. Zi£, 4§ . 7 2. xetamen penicius infpecta vixadmiceen=
dumid elt, cumleges fileant. cowf. Dn. Prae/. Exere. Feud,
16. 2 36, Dn. Lynck, Analect, #d Struv. S, F F.c. 14, 4ph.17.
W 2, Brunn.cent . dec. 10.n,7.
# Thel: XV.

Tum protxahunt jura cisca Emphytevicos contra-
&um ordinata ; qvibusconvelli cos autumant,qvi tacitae
in rebus metallicis hypothecae favent. . Hoc itidem jus
quod originem eX re Romanotum publica traxit; atqve
ad excolendos, belli calamitate ftenles factos, pefteaqve
militibus vel aliis conceflos, agros excogitatum {ingula-

rid qvaedam continere;nemoinficias ibit facile. conf. Da.
adrie. ﬁ' S1ager velt. petat. Eqvidem inter Doltores:
Turis Civilis interpreteslis eft, nerum hypothecae conlti=
tutioin rebus emphytevticis habeatlocum, uti videre eft
apud. Berlich.p v, Concl.67.4.100. Qvicqvid vero it de
jure communi;quodnecinhisre busabhorrere hypothe-
eas videtur y necfundos emphytevdcesalegalibus cxclus
dit,conf . 3% ff: de pignor & bypesh. Berlich,d. 4y €eIts
jure: Saxon. Elect.bonaemphytevtica non; hifxaceeden-
‘te domini confenfu; oppignorariqvewnt. Confiit. Eledd s
~Sax 32, p. 2. ﬁ;fmﬂﬂ?ﬁuﬁb. O By 7. t2t 40 S A enmaber; &
6. TRiiDefichs awch sutvagent + o dehiciente necltacitag
hypothecae locus ¢ffe poteft;uciupra de feudis ditunn
simileqvid inaliisqyogqve CenlticutionibusProvinciali-
oLt 9 | bus,

1
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bus, qvo pertinent Conftitationes Hexryr, Ful. Duc.. Brusne
fvie. & Luned. LWegen nidhtVeranfferung odeviB e diverung
der Lehn-Crbging-oder Vdeyer Sither de amm. 1593.£5 16 40.
Deegog Friedr, Ulrichs Landtags DAbfthicd, de 2mn, 101,
Surfil. Draunfdy. LandsOred. ¢ Niemand (oll Lehn.-Erb:
jing. 3o0.reperitur.  Poftqvam autem plerigve eo abeunt,
culturam argentifodinarum {imilem efle qvoad fubftan-
tialia emphytevil , dum fodinae, nullo pretio interve-
niente, {ub lege & conditione cultus melioracionisqve ex-
ercitoribus conceduntur, atqve fi hi a cultura , dilatione
legitime non impetraca , defiftant, vel recoghitionemy
trimeftrem non{olvant , jus fuum perduntamittuntqve,
tdgveadillum, cujuseft Regale, redit,qva de relace Da.
Eifents. d, 1.cap,6. th,0.7. Dn. Pracf. Excre. Fend. g, th, 22, 238
Er-ona confeqventiaipfis videtur, idem de fodinis partis
usqve metallicis fentiendumeefle, qvod deemphyrevti-
gssreous Conftitutiones noftrae difponunt. ~~ '
Thell XVI.
Hacc fere funtargumenta fatis fpeciofa negantinm,
Qvorum tria priora tanti’' vifa funt Collegio [¢torum
Witebergenfium incluto, ut non dubitaverit illorums

partirbus accedere ﬁ‘:qvcnti rcfpon{o, qvod confulens Ann,
1678.accepit.  Send iy unldngftin dem bey dem Lebs
gelterifchen Concurfu publiciren prioriedt Mrehel i die
citfteund zivdifte ClafleRraithabenden fill chiveiaens
pentinterpfandeggefetier mworden/und es will von ¢y
dafitr gebalten foerden /dag (ofdyes ener fHillithtvciaets
pes Unterpfand auch die Lebaelterifdyen Berqtheile affis
gire, nach mebrorn Inhalt curee Verichts.
ABenn ibr nun gleich vevmeines /- doGunter de
G2 piNQe

/7
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dinglichen Medyte / {0 facko hominis und ex difpofitioné
legis erlanger wird /¢in Unterfoheid jumachen fey/und
jenes anders nicht/als bey dem Ehurfl. Sachpl. Bergs
gevichte erlanger werden fonne/ diefesd aber von fich
felbften beftehe / und alle ded Schuldners Ghither nady
LWerordnung der Rechte afficire, geftalde audy nirgend
atifinden/ dag von detn fillfchiveigenden General Unteys
pfande dic Bergtheile ausdgenommen fepn folfen: Oens
noch aber und dieweil in dOer Chutrfl. Sachil. Berg-Ord,
art, 1. qusdrictlich enthalten / dag wenn ciner Sdhuld
balber e Schuldners Bergtheilen geflaget wiirde/
alddenn nicht judenen Bergtheilen / fondern ju feinet
Ded Ghemwerclen %)trr on geholffen erden folle/dieBergz
theile auch fonften in vielen andern Studen eximiret
und mit eincin befondernRecht begabef twerden) So ers
fheinet davaus (o0 viel/DAB euer fHill{chiveigendes Linter:
pfand auf die Lebgelterifden Bergiverde nidhe juexcen-

dirﬂl; %0 mq. %. ANN, 1‘73.
Thel. XVII.

Nunc vero difpiciendum qvoqve eft, qvid pro af=
firmantium fententia afferct posfit, expendendumqve,
qvorum rattones pondere vincant. Q‘gpd dum facio,
neminem arbitror inficiasire,qvileviter falcem pracceptis
artis hermencvticac imbutus,leges juraqve, qvibus Civi-
tas utitur , non temere pugnare fecum ipfis, neqve ctiam
temere pugnam corum;, qvac tranqvillicatt Rerpublicae
adverfaeft,allegandam, fed femper id agendum efle, ue
niftomninoliqveat,confenfus legum omnium, qvac con-
ditac funt, afleratur, Dum vero diverfis Juribus ucis
tur civitas, erdo- obfervanduseft; fi vere contraria Jura

funt,
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unt,neconfufiooriatur. - Atqveutialiasab illis femper.,
aufpicium ducendum,qvac fpecialisfima funt, atqve dein-
ceps ad {pecialia , tum ad generalia, deniqve generalisfi-
ma deveniendum £ o, ff. de R. 7. vid. Oldendorp, pracfat.
tw Claf]. act. forenf tit, de Ordm,]m'.qvcm ordineminma-
teria feudali bene explicat Seruw. 8. 7. F. cap. 1, th. 12, [é49.
ita & illein hoc noftro argumento maximopere cuftodi-
It debet.  Quapropter ante omnia Conftitutiones me-
tallicac infpiciendac funt, fi qvaeftio de his rebus oriatur,
Id qvod jubet Chriftian, I1. Serenifl: Saxon, Elect, in Res
Scripto illo [atis noto ansn.1669.emiff. Qvoloco tamenillud a-
nimadvertas, in hislegibus locum qvoqve habere,, qvod
Uipianusl, 6, §.1.ff.de V. . inculcat,verb: ex legibus 3 fic Ac=
cipiendum eft , sam ex legum [ententia , quam ex Verbis.
Non itaqve folis verbis inhaerendum, & fi haec defici-
ant,de decifione defperandum non eftsfed id potius agen=
dum , utjuxcaregulas bonacinterpretationis, ex ratione
velaliunde mens & fententia Legislatorisinveftigetur, at-
qvecfteratur.  Atqveadeo interpretatio doctrinalis uti
anullalege necdivina qvidem excludi poteft : itaalegi-
bg metallicis illam procul abefle jubere,nae valde abfonii
foret;qvamyvis nemo negaverit,{i ubiq:,in caufis certe me-
tallicis, qvae fimplicitatem amant,omnem cavillationem
abefle debere. Qvod fiautem cafy incidat,cuiex hislegibg
metallicis vel plane non,vel non omni ex parte decifio peti
qveat(daunfee Bergordnung garnicht/oder ja nicht vollFdin-
lidh decidiret(ns dict, Mandatum oqvitur) jubetSereniffimg
Saxo illud obfervari, qvod Ducis Saxon. Georgl 0r-
winatio Metall. are.138. fuggeric.  Incidivero in hanc Du-
¢1s Georgl Ordinationem, anno M, DXXX VI, & fic xaon
C 3 adeo
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adeo diuante obitym hujus Principis (deces{ic enim an,
1539.d.17.ApriDpromulgatam,qvac plures,gvam CXXX.,

articules non continet, ut adeo mendum in 1ito Mandaco

rqvod polt Ordin. Mecall, in Corp, Fur. Ssxom habetur,

abelle credam. - Articulus autem CXXX, ultimus illius

Ordinationis haec verba continet ¢+ 1nd ag in diefer
2Qrdnung nicht begriffen/ oder ausgedructet it foll ¢8
bey gemieiiien Bergrechten und allda Hergebrachten
ergoercta Ubung bleiben. Jubemurhic refpicere tum

ad Jus non fcriptum ; ufus fcilicet Metallicorum , qvorum.

qvam plurimos eile; nemo, qvi inter illos verfacus eft, i
gnorat ; tum etiam ad jura communia metallica.  Sed
vero, qvae, qvaelo,; funt illa jura communia metallica ?
Nan male fortasfis dixeris, hacc juracommunia metallica

efle ufusillos merallicorum, qvosanteatum in Mifnia,tuny

alibieffodientes metalla abfervarunc. Qvorum priores
jutlu Principis Senatus Freibergenfis collegic, teftante,
Moller. Theatr. Chron, Fretbérg, feét. 1.c.1.9.170. €5 [¢64. 4,
6.1,p. 433 QVOSYe Dewgers gum Ielavien ffbus alitsgve annm,
1616, Lips. edidit. Neq; verolegesillae circa res metallicas
in Boemia adornatae excludendae funt, qvas Wences-
laus feeul. XIII. declinante, promulgavit,qvaeqve cum
aliis metallicis conlticutionibus,, illis pracfertim, qvae in
Valle Joachimica conditae funt, {prodiit autem jamjam
tempore Georgl.anno 1518, Ordinaria Metallicn Schlickis-
r#m | ob aegvicatem,illory Mqve autores rerum metealiica-
rum periislimos, in aliis qvaqve regionibus provinciise
q-_;;c L u rc_cf:;pg;ac (un‘t > pari ragpione yAC )L’lS Romanum 1.
Germania univer(a olim ¢t admiffum, - Ad Hifpanos
eclam & Indos Qrjenraleslegesiftas Mertallicastranfniie.,
in Hiltona Vicae Valentinj Foerfteri, celebris J<hi, legle

pur
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tar; qyiipfe cam Madriti degerer, ad preces Admirandi,
Aurifodinarum Praefectileges, qvas de fodinis Boemi-
cis acceperat, in lingvam Hispanicam transtalic,utiisdém
fodinasIndiae Oriencalis Hifpani regerent.  Hiftoria au-
tem victae Foerlteri juncta et /rbris de jurisdictione Romas
14,8 qQvoqs; in Monumeniis ]ﬂ//ff Merers p. 100, habcrur, At-
qve poltqvam in Ordinationibus Vallis Foichimicae e
centisribus Ferdin, 1,65 Rudolph, 11. jura i{ta metallica in
ordmem digefta, & propofita fint explicatius : cum in his
terris,tum alns i locis Germaniae metalliferis ad Joachi=
micas, quas vocant, Ordinationes , ubi domeflicae leges
filent, tanqvam ad facram anchoram confugere folent 2
adeouc de hislegibus illud facile affirmare posfis, qvod
gvidam de jure civili Romano, efle qvaficommune
Gentium jus in caufis, qvac ad res metallicas pertis
nere dicuntur. Qvam rem confirmare intellexr Re-
ceflum Commiffariorum Eleé, Sax, de rebus ad cunicu-
los pertinentibus promulgatum ann, 10’5’4-[@!?0[[(’119?0&[‘;]
qviipfeordinem commemoratumarqvead leges Joachie
1mnicas metallicas refugium probat,
Thet. XHX. . v

Hisigirur utendum, fi domefticae reram metallicas
rum legesdeficiant.  Qvemadmoduin,vero maximeille
peccaret, qviiltislegibus practermisfis litigia mecallicos
rum aliunde definire veller ¢ ita econtrario non damnan-
dus erit, qvi, juribusiftis metallicis plane deficientibus,
exlegibus, qvibusalias utimur, decifionem petic; atqve
fic primo in his terris ad Conflicutiones Eleétorales, tum
ad'Jus Saxonicum communé, ultimo denigvelocoad jug
Civile vel Canonicum fefe convertit. - Qvo miinus c:m
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hoc fiar,nullamusqs; vidi,audivigve prohibicionem. Nam

qvacin contrarivm ex Refcripto citato fupra allegari pos-
{unt, eo faltem pertinent, ut primas parces jurli metallico
deferant, nontamen alias leges in fubf{idium vocari ve-
tent. Qvid qvod exicum reialicer cogitare non poteris;
nectamen, nifi cum damno civium relinqvi indecifum.
poteft, qvod legibus metallicis definitcum non eft.  Da.
Eifenh, /. c. c. 6. §.5. Simili ratione procedendum eft, fi
deinterpretatione juris metalliciagatur.  De eo enim uti
nullum dubium, ex éueioy , h. ¢. {uis & propriis principiis,
‘& ufu hanc {ufcipi debere interpretatiouem : ita nemi-
nem, in fub{idium jus vocandum efle generalius , negacu-

rum confido,
Thef, XIX.

Qvoniam igitur neqve jure harum provinciarums
{cripto metallico , neqve non{cripto, neqve ctiam jure,
Boemico haec noftra gvaeftio: urrum in fodinis paxtibus-

ve metallicis hypotheca legalis generalislocum inveniat,
jcﬁnita :qvid vetat,decifionem ex jure provinciali com-
muniq; legales hypothecas generales concedente, deriva-
re, & cii nullibi jura metallicaa difpofitioncilla juris com-
munis fodinas partesqve meyallicas excludant : curnon &
has res tacito pighori obnexias fieri pofle, affirmemus ?
qgvod enim mutatum non eft, cur {tare prohibeatur, 4
27. C.deteflament. l. 32, C. de Appellat, Surd, dec. 195 #. 9. &5
Coxfil.136.n.9. Qvinimo cym harum rerum conditio ho-
minum commercinm non excutiat, €oqye cxemeae nuls
hibi fint shing neqve natura fua neqveimpedimento legis
ab hoc nexu remoyentur: ut adeo adillum cenfum qvi

mikslof. 68 C.quac respign velkyposh dat,ablige non pofl,
, habgs

R ——

e —




e —

ET PArTIBUS METALLICTS.

A WO t———— T—————
habetur , referri non poflint, nec illis ad numerari,qvae in
generali exprefia vel tacicahypotheca, ob ufium qvoridi-
anumvel affeCtionem, excepra videntur. 4 6. . de pign, €5
byp. L. 1. C. quaerespign, obl, ubi Brunn, Bachov. de Pignor. /b,
#.6.7. 7% Qvin&exprefle prodebito non merallico,
eonfenfutamen Magiftracus metallici, oppignorari pofle
has partes, ex ars, faepe alleg. 1. §. Lolten \ich aber / fatis, ni
fallor, colligitur, & inter metallici juris,peritos qvantum
novi, proindubicato habetur. Conf. Nausfeld. Bergordn,
art, 1. vert. oder ed weven die Bergtheile vor dem Vergambre
expreffe evpfendet worden. Perilluftr. Dn, a Stchoenberg. ars,
10. p. 229. 230. Span, Bevguethelbud). Sentent, 420, €5 alibs
alferns,
r Thell XX.
Atqvifortelege, falcemlegis fententia excludi , ar2,
L. Ora. Metall, Sax. dices),unde palmarium negantes argys
mentum aceellere fatagunt,  Verumenim vero penitius
infpicienti ponderantiqve hunc textum, facile, qvid re-
fponderi Eosﬁt, res ipfa fuggeret. Namqve licet Serex
nisimus Legislator haclege conftituat,nulla actione, nifi
debicummetallicum tangat, partes iftas metallicas pulfari
debere s ex vulgacis(imistamen, rectaeqve rationi opti-
me convenientibus principiis hiqvee, legem novam gene-
ralem fpecialem atqve fingularem jurisveteris difpofiti-

onem tollere neqvaqvam, Qvamregulam ex Z fin, €. de
Appelat. . q1.§.3. . de Legat L. 7.C. de Collat. Menochius

#ib.06. dé Praef.'38, . 17, omnino confitmac, - Neqve
vero crcdll?rlc' eft, Confticuentem Serenisfimum, vel ari-
teipfum Divam Georgium,dum hanc legem conderent,

- pnoqvalbictuqvaccungve demum majorum Con (ticu-

D - tlones
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tiones,atqve Jus Civile a majoribus admiffum, magna cu-
ramagnisqve vigiliis excogitata eirca bypothecas legales
continent,concidere, ac cum aliorum damno hominesad
excolendas fodinasinvitare voluifle.  Sane hacc res par-
tim pupillos,partim foeminasillarumqve dotes tangit;has
veroperfonasatqveres qvanto favore jus profegvacur
qvis ignorat @ qvin potius dotium favor tant vifus efk
Divo Johanni Georgio 1l. utnec per Statutum, gvod pu-
illoram debita omnibus aliis pracfert, illac poftpofitae
intelligidebeant. Dec. 5. Etfancinlocis metallicismale.,
a&tum eflec cum foeminis pupillisqs, ft hypothecatacita in
partibus metallicismaritorum ac tutorii non competeret,
Dum enim facpe hi nullalia habent bona, qvacjusmodi
partes metallicas,in qvibg comparandis velexcolendis o-

i

mne patrimonium,modo non fpe haud raro inani, con-
fumitur ¢ qvid,qvacfo, fupererit, unde poftmodumillis
(atisfieri poffe credas? Remedium caufac vulneratac coms-
mode & absqve magno perfonae reiqve favorabilis di-
fpendio, nifi privilegium ypothecactacitacin rebus me-
tallicis falvum ipfis integrumqve cucamur, {i {pexaveris,
in eofraftraeris : potiusdolofisfacpe iftis hominibus bo-
nis mifcrorumatqveindefenfornm pupillorum aliorum-
ve, qvibus jus tacitac hypothecac competit, facultaten,
inhiandi liberrimam reliqveris. conf. /, fin. C.in quib. canf,

reslit,inintegr,
: \ -

Thell XX& 0 & |
Neqveetiam movet ,qvod deFilcoind. arz,1. 074
Metallicarum alleg. habetur, fupraqvcin artes vocatlm.s
~eft. Patetenim, ipfijus tacitac hypothecae, qvod ins
bonisfesum contrahentiym admi irﬁxan;ium(;,vc ‘b‘m:i
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adillum pertinentia alias obtinet, ademeum non elle, idq;
faltem ibidem confticui, ob delicka commifia partes me-
tallicas publicari,& ad fifcum redigi non polgc. Similis
rcfpon 1o ad locum ex Ordin. Mdﬂ.g‘é/d , Divg ]ué. Geerp dl.
adhiberi poterir, qvae qvidem expreflam hypothecam
difertis vesbis admittit, atqve adeo, 1 a concrario fenfu
argumentemur, qvod argumentum alias forcisfimum eft,
£ 22, fodeLL. /1, pr, i de Offic. ¢j. cui mard, tacitam exclu
dere videtur.  Sed noruntilli, qviregulasintelligunt bo-
nac interpretationis, huicillationi locum non effe, i qvis

@d corrigendum jus priftinum uti cadem velit. Everd, Loc,
Topic, a Contrar, ﬁn/& 8, -

Thell XXIL
Si qvisauters mihi objiciat, hac ratione nihil novi
in dictis articulis efle con (ticutum, ficqve otiofam illam di-

B e T T |

Apofitionem foretotam ,cum & alias ex debito perfonali

inremagi neqveat./ 3, /. 29.ff. de 0. €5 4.1.13. C. eod, necin
pignore expreflo, fi Magiftratus confenfus deficiar, intu-
tturerum immobilium , qvales fine dubio funt fodinae
partesqve metallicae, Carpz. p.3.C. 25. d, 1. Zobel. differ,
Jur-Civ. € Saxon.p, 3. differ, 10, Dn. Eifenb. L c. cap. 3. th.
14. JureSaxonico hypothecae jus ftabile fit atqve fir-
mum,ncqveactionem cum effectu pariac, Novel, Elei?.
Augnft. p.2,C. 23, 0. 7, 8, tit, 46. §. aber unbeweglidye ¢ illi

refponderim , utiqve qvaedam fingularia novaqve
a jure communi diftin@&ain iisdem occurrere. N amqve
licet perfonalisadtio tantum adverfus perfonam detur..,
nonauteminrem eadem competat : poteft tamen execu-
tiopofltea inrem fieri,atqve hac ratione inye pignus Prae-
sorismacqviri. - At G fincanfjudic, 0, £, 3, LIt A7 pre

D2 qvod
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qvod certe intuity parcium metallicarum aliter fefe habet.
Licet enimdebitum fitliqvidisfimum , non tamen metal-
licum , aut tacita hypotheca non munitum : nulla
certe ratione peti obtineriqvea Magiftratu poterit, utex
fodinis & partibus metallicis fatisfiat. C%_am pariter.s
repulfam feret , qvi hypothecam exprellam feu con-
ventionalem, deftitutam vero autoritate & confenfu judi=
ciimetalliciallegat 5 qvalis hypetheca in immobilibus ;{1
cum debitore ipfo,imo &cum creditoribus ejus aliisactio,
nec in Saxonia plane inutilis & otiofa eft.  Confhuss
Sax, XXIII. Décif: IX. LXI. Dw. Struv. Jurispr. lib, 2. t9¢.35 s
#h.9. Utdeniqvetaceam,histextibus juspraclationis das

tum efle debitis metallicis de qvo infradicam.
Thel. XXIIL

His deductis,fublataqve vi primarii negantium argue
menti, reliqvafere fua fponte concidunt, Qvod enim.
ad fecundum attinet; ex dictis 24e/. 18. fegq.fatis, apparete,
nihil affirmanti fententiacillud officere, ~ Siteniin fingu-
laris natura juris metallici harumqve rerunmu 5 elto,
controverfias hasex jure metallico decidendas efle: fatis
tamen, puto; conftat, jus qvogvecommunein Mbiidium
vocandum hicefle, nec -plane%nibus mentium extermls-
nandum. Hoclocoillud faltem moneri vifum eft, Re-
fcriptum Electorale, cujus mentio faepius & fupra ¢4. 17,
facta , non omnes omnino-Jétos jurisqve communis
peritos repellere atraétatione caufarnm metallicarum: fed
cos taritum ; qvihorum juriom metallicornm plane funt
imperitiy4i: wnd nidyt devfelben unerfabrucjuriften, Qvod
fi ergo J¢ki & harumrerum ﬁ:.:}ua polleant,velex harum
rerum peritis , qvid jus mesallicum ferat, & quacconditi

. C fie
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fit rerum , de qvibus qvaeftio ,intelligant percipiantqve ¢

cur non de his & illi judicare,jusqve ad fdétum applicares

potlent ¢ Qvodipfum qvotidie ficri in rebus aliis vides

mus, dum de controver{iis nauticis, oecanomicis,mercds

torumaliisqve refpondere Collegia juridica, cxlpcricntia
¢

logvitur. Qvid,qvodin his terris Jé&orum Collegia turii
Lipfiae, tum Witebergae , a controverfiis rerumi metal-
licarum decidendis judicandisqve exclufa non effe 6mnis
modo, praxis itidem teftatur, Saepius contingere nos
tum ¢ft,non tantum faperioremPracfeturamFreibergetis
fem, fed etiam Collegium metallicum fammom, cu1 Can-
ccllariae metallicac nomen eft, acta ad ifta Collegia jubere
transmitti,illoramq; exigirefponfa. Id qvodillisqvidem
praefercitn cafibus fieri aflolet ; ubi caufa non tasi cx{urc
metallico, qvami jure corrimuni décidenda venit.  Plane
f1in caufisiftis mecallicis ad ipfum Serenisfimum Electo-
rem Saxonum appellatum eft ; canfaa Principe ad incly-
tum Senatum Provocationum, in partes vocatis qvibuss
dam rerum metcallicarum peritis, & intér illos Pracfeétis

metallicis, (Dber Bergamd Hauptlenthe) deferri foletu.

conf. Perillufir. Dn. 4 Schoenb,d. /. ¢1¢,6. €5 15. p, 215. 228,

Thel: XXIV.

Iftud argumentum,qvod ab Arrefto petitum,parum
noftram fententiam premic. Conftat, arreftum vimace
Ciperca Judice, atqve adeo remafficere non pofle, nify
abillo Judice, cujus jurisdictioni Princepsrem iftam {ub-
jictt, petitum impetratumqve fit. Hypotheca autens
noftratacitaalege , abipfo Principelata,immediate fluit,
atqve adeo omnia bona hac ratione afficit, qvac fub Le-

_~gislatoris pozcﬁatc impcrioqvc reperiuntur, Cumdeni-

D3 qve
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qve hypothecanoftrareapie abjureillo, qvod per arreftis
obtinetur, plane diverfum qvid fit, ucjam ¢4, 13, ditum,
a diverf(is male inferri, palam eft, conf. Barbof. thefanr, los.
comms, V16, 4.C. 44. axiom, 4. -3 TPy
Theli XXV. |
- Eadem ratio gvartum qvoqve argumentum cohie
velli. Namgvejus, qvod Vafallus in feado habet, pla-
ne diverfum eflea jure, qvo exercitores fodinarum me-
callicarum fruuntur , ulteriori disqvifitione indigere
planenonvidetur. Neqveenim f1qvacdam,qvae ad u-
num negotium pertinent,inalioqvoqve reperiuntug.,
ftatim concludere licet, idem adefle negotium,  Petitio
illa concedendi exercititi metallicii cerce non efficit, ut 1d,
qvod petitum eft, feudum dicere poflis 5 neqve etlam.,
verbain negotiis feudalibus ufitata, {1 inahis rebus adhi-
bentur, feudum confticount,  Vocabulum 9Ruthen /
qvod Germanisidem ¢ft,ac anfinnen/ qufudyen/ bitten/
in alits, qvam fendalibus, negotiis itidem ufurpari, mos
ille opificibus, qvi ad magifterium adfpirant, familiaris
fatis fupsrqve declarat. Webner. voc. YNRuthietiul, Dax.
Praefes. Exercit. Feud, 14.th. 2, Uttaceam,vogem Snhuthz
settul aliter apud Metallicos, aliter,in Curiis Feudalibusac-
cipt. Namqvemeoribus iftorumze FRuthyettul fchedula
vocatur,qvae Magiftro montium exhiberur, qvave fa-
cultas exercendae fodinae petitur , cujus formulam exhi-
bet Peri/iuﬂr Dn.a Scéamé, in Vocab, Metall. voc, ‘imuﬂj@ct;
¢ul.  In-curiisaucem Fendalibus breve teltatum ita vocari
folet, qv. Dominus: vel Curia feudalis fatecur tefta-
turqve ; inveftituram petitam efle, cuiteftato opponitur
des 2nitnnungs Jectul/ Lehulinnung/nec non atteltatum,,
00 e SR S
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qvo Dominusvel Curia Fendalis fatetur ; inveftitnrams
tactam eflc; & vocatur der Lehufdein.  Serev. 8. 7.E¢, 1L
th, 4.6 Dn, Lynck, ad Struv. cap.§.aph. 8. n, 1. qvamvis
i his cerris MMNuchzeecul und Lehnfdhein pro uno eodemqs
teltato accipifoleant, cum nulla peculiariaatceftaca, petl-
tonem faltam effe, dentur, fed tumdemum, qvan=
doinvefticurafadta. Mandat. Flet. Feud [{ehyn Mandat, |
de 1691, Det112. Novembr, Dy. Praef. Exere. Fend. 14. th,32. Ex
vocedeniqve £ehin/ pecleihen/ Lehnfchaffe / nihil confici
potelt, cum has vocesin rebusetiam allodialibus & Ec-
clefiatticis locum invenire notiilimurmn fit X dcnorarcqvc
qvamcung; concesflionem vel collationem alicujus juris,
qvatenus concedenti aliqvod jus pariter refervatur., Cox-
Seit. duguff. 39.p. 3. Eyben. €lecl. jur. Fend, ¢, 6. §v7. Dn. Praef,
Exerc, Feud, 2, th. 3. 20,6 Exerc, 3.th. 23. %od certe for-
mam eflentiamqve feudi conflicuit, atqve fine deftructi-
one illius abefle non poteft, Fides feudiftica eft, 2. F. 4.
Dn. Prac/. Exerc.2. th.15. € 16, qvaeipfa cum in hoc nego«
tioatqvejure , qvod inter Dominum, cui Regale jus me-
tallorum competit, & concesfionarium gericur conflitus
tumqve eft, nonreperiatur, neqve res ipfa adefle intellis
gicur,  Imo vero nec naturalia feudi,qvae funt juramens
tum fidelitacis & praeftatio fervitiorum feudalinm, hoe
loco conlpicis, D, Eifenb,l.c. cap. 4.¢b.§. Qvid,qvod nee
in bonis gudalibus hypotheca tacita plane ceflac.  conf,
Conft, Sax. XXV, p. 11. Q. 7.5. tit, 4 §.§. finr, ubi Dn. Martin,
&5 S.wenn aber, eod, 242,
~ Thel’ XXVI. Rty

Ultimum reftat, qvod abemphytevfi eft petitun

nee tamen, qvamyis fpeciofum fit, qvicqqam cﬁicicg.dcl;:
qvidem
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?vidcm non fum immemor, qvae de fimilitnd inc,qvoad
ubftancialia negotii ;urisgvc metallici cum emphytey=

tico fupra dixi #4, 15: attendendum tamen & jllud eft, in
multis, qvae naturalia vocantur, disfimilicudinem acqve
ac imilicudinem deprehendi, qvae expofialatius funta
D»n.Praefid Exerc. Fend. 9. th.25. € Dn. Eifenp. L ¢. cap, 4.
£0.7. Sedyero qvicqvid (it de hac fimilicudine,illud vix
afleri poterit,unum plancidemqve efle negotium, iftamq;
analogiamad infringenda ea, qvae firmo juris atqve fin-
gularis favoris fundamento nituntur, validam judicari
’poﬁ’c. Potius i(tos haud aberrarea vero exiftimo,qvi ne-
gotium, qvod inter Dominum,qviregale jus metallorum
habet, atqve exercitores intercedit ,jusqve inde refultans
fingulare plane affirmant, juriqve Romano incognicum,
Dn, Praef.d. L. th, 26, Qvod {1 ponamus,eadem obviam
ibit refponfio,afeparatis male fieriillationem,acgve adeo
ex Legibg provincialibg,confenfum domini,practer con=
fénfumjudicis, in bonis cmphytcvticis exigentibus, nul-
lum huc cransferri pofle argumentum , praefertim cum
leges iftac jus commune,& qvidem in materia Juris com>
runis corrigant:qvalesleges {trictisfimeexplicandae, ne¢
gemicre ad aha excendipoflunt. Z fgvands, 3. €. de inoffic.
yeffam. [.X, C. de-inoff.dot, 46b.conf. 78.in pr, lib. 2. Cardin,
Tufchitom. 3, lit, ¢ concl. 1037, m L& c0n¢l.103Q. #, 1. Barbo).
Thefanrilocapl. lib3. c. &7, axiont. 7. [égq, Quin & nons
dum extraomnem dubicationem Poﬁ:um eft , Confticu~
tiones noftras fupra ¢4. 75. adductas hypothecant tacitath
plancexcludere.  Berlich.p.1. conel. 67, n.107, & ibid. cit,

Rauthb, psr, qoaeft. 264, n. 26, [¢44.

Thel.
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Thef: XXVII.

Dum haecutriusqve fectae argumenta , qvae ex Dn.
Praefidis doctrina hanli, cogito animoqve volvo : tan-
tum abeft,ut, fedulo licet id agens, avthenticam decifio-
nemreperire potucrim, ut potius expercus fuerim , ne ul-
lum qvidem Dodtorum fcriptorumve rerum metallica-
rum difcu{fioncm hujus controverfiac attigifles nifi qvod
apud Libmeifiumpart, s, Ord. Met. qQvam privato anfu medis
tacus eft, arzic. 55. 6. W3ad fonften dee Weiber frdul. SBevedy.
tigFeit halber/audy mit denen Arrelten und Kuiner/in&dlleny
Da die Creditores fuper prioritate handelR/ su vechever(ehen/
[affen toivin {einen ’Zgﬁrbm und Lefent bleiben 5 habetux
huctrahendum : ex qvo affirmantium fententiae robux
Videturaccedere, Dubius vero licet atqve anceps hac
1n re haeferim , fateor tamen, in affirmativam fententi-
am me abire illamqve exercitii academici canfa, pro ca,
qvalibertate in {cholis utimur, defenfurf, qvialiam certe
lubens amplexurus fum , ubi vel melioradoétus, vel lege
publicaaliud ftatuere juffus fuero.

Thel. XXIIX.

Sed vero hisimmoranti in mentem veniunt partes
1llae hereditariae, qvaeipfae domino fundi, in qvo fodi-
naecxercentur, juxca Jeges metallicas {o latiiloco , ob va-
rias caufas incommodaqve, qvae pati ifte cogitur ; affj-
gnantur, codem modo , ac olim decimae jure Romanao.
/3. C.de metallay, & meral. & vocarifolent Erbluge/ de
qvibusin Ord. HMet, Sax,art. 72. nec non Inform. «Metal,
Perilinftr,Dn. 4 Schoenb, voce Seundhere/ plura legi poflunt.
J#ng, Dn. Eifewb.d, /. c,2,th, 39. & Dw. Praef, Exerc, Feud, g,
¥0.19.29, Dehis partibus illud imprimis habendum, fem-
perfundoeasdem cohacrere, l;r:u:c poficab codem fepara-

: ri,
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ri,adecout ad omnes pofleflorestranfeant , cum ea omnes
incommoda fentiant,ob qvaeportrmanculaeiftae fundo re-
linqvuntur.  Caufas hujus rei,ut omnia,egregic explicat
Vir fammus, & utde univerfa publicare, itaim primisde
rebus metallicis fumme meritus PeriliuflrisDn.Schoenbergi-

wid./, Qvoniamitaqve hae partes infeparabiliter cum.
fundocohaerent, necefle eft par1 jure cum illo conferi

casdem. arg./ 76.de R. ¥, Suigitur fundusjure tacitae hy-
pothecac alicui obnoxius eft,non poteft non etiam Jus hoc
fimul partem iftam hereditariam afficere, & i fundus a-

liecnandus eft eb'debitum, propter gvod hypotheca taci-
ta legalis conflituta, partem acqve iftam alienari eft ne-
cefle. 1d qvod certelocum qvoqve haberet, i maxime
illud daretur , alias partes ab hypothecalegali generali ef-
fc exemuas. 472, /. 24, ff. de contrah. Eme: ex qva difcimus,

multa per cenfeqventiam fieri, qvac directo fieri non pof-

funt, multagve fub complexu vendere alicnareve licere,
vac fola commercium humanum refpuunt, conf. . 13, X.

e Jur.Patron. Dn. Stryck. Cautel, Contr, [¢é¥,1,¢.%, 0. 12. in

S Dn, Hopp.ad §.5. 7. deEmt, Vend,

Thell XXIX,

Ceterum noftram hypothecam ' tacitam vim fuants
illis calibus imprimis exferere,qviin fine #4. Ix. fupra{unt
xelati, dubiocaret.  Uti vero hypotheca tacita generalis
yem cum omnibusaccefloriis, imo univerfa debitoris bo-
na afficic; ita& haechypotheca in fodinispartibusqve
mctallicis omnia aceefloria,de qvibg fupra di¢tum, ¢ 4. 11
tangit , pracfertim autem fructus, (die Augbeuthe) de qvi-
bus res minus dubii habet, qvod, ubi percepti funt,
et die Ausbeuthe gefchloffen / feparatam rationem.s
arcbus metallicis qvodammeodo habexe videntur. 1\{ am

P | {44
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lcetinart. 1. 0. NS, partes metallicae & fru@tus CONjiifle
gantur : facilius tamen obdebita eriam non metallica ex-
fecutio in hos fruétus concedi folet,qvam in Ipfas partes
carumqveaccefloria.  Qvod,nifi fallor,innuere mihi vie
detur Perillufir, Dn. Schoenb, art, '7. .04 1tun die ,ﬁ[agt.

foli 232,
Thell XXX.

llavero, qvaedehypotheca tacita generaliafferui, ita
tempcerata velim, uthacc femper cedat debitis metallicis
hypothecisqve fpecialibus pro iisdem conflitutis, licet
gencralisilla hypotheca tacicaantiqvior fit.  Hoc illud ie
plum eft, gvodinlegibus metallicis fuprafaepe citatis no-
viter & praeter jus commune introdwétum dixi 24, Xxir.
Jure enim communi inter hypothecagios is potior eft, qvi
priortempore, i. €. cui res prius obliéata. /, 8. 10, & 1. ff.
gvipot,sn pign. licet prior tacitam faltem & generalem hy-
potiiccam, pofterior autem expreflam & fpecialem habee
at. L2, fj.d. ¢.1. 2. C.de privil. fifé. nify fortaffis alio priviles
gio jureqvepofterior hypotheca fit Impraegnata. ANow,
97.¢. 4.4, 7.C.quipot.inpion. /.17.C, de pigner, O,P, §, tir,
43 6. Alfowenn.  Dum vero leges metallicae debita ifta
mctallicatemper feparant ab aliis debitis, aliisave antepos
nunt, jus praclationis utiqve conceffiffe illis Vizcntur, {ine
QVOJure praclationis resalioqvin metallica non foret fal-
va,publicaqve commodaimpcdircntur, dum nemo te-
mei¢in hanc caufam creditum contraheret, fi praelatio-

nis jure munitum fe non feiret, Qvae ratio cum in illis

debrtis ceffec, gvae metallica propric non funt,pro qvibis

tamen hypotheca exprefla et conftituta autoritate
judiciimetallici : parum abeft, qvincredam , huic hypo-

thecac nullum jus praclationis tribu; polle,fed illam eumi
E 2 tacita
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tacita pari paffu ambulare, K interillas nullam, nif1 tems-
| pons PriOrlta[.'Cl.H r.:ﬂl: :mcndeml;.;m;qvamvis Ord. Metall.
i Manst. art,1.in diverfa abire, & ejusmadi hypothecac ex-
Iy 7 preflae yim debici metallici tribuere videatur. Poflet et-
1am ratione dotium ex Dec. Elelt. Saxen, 5. dubium move-

{4 opi ¢ feddeillo inconflictu difpmeabimus, {1 occafio feret.
/A1 His ita ftantibus,reliqva,qvae jure communide hypoche-

cis hypmhacariac}vc actione conftituca, huc applicart po-

terunt, nifi diverfitatis ratio qvaedam dari atqve docerl

posﬁc, Qvorfum pcrtinct,qvod hypothecarius jus funm

amittat , 1 proprictarius ob perrpraciticam {ymbolam in-

. di@am debito tempore jure retardatorum jus fuum per-

dat , partesqve mctallicas amitcae, & illae aliis exercicori-

bus accrefcant. vadere4rr.38. 58. 62, 0rd. Metall, Heig.

p.1.qv, 3.7, 51. Agrio/s lib, 4. de Re <Metall, Span. Z3egs

Ueth. Budy 2. 5, videri poffunt. - Dum enim relolvitur

jus dcbitogig, jus etiam creditQris refolutum intelligitur,
neqve hicjus cum re ambulat: qvod ita fingulariter rei
metallicaccjusqve culturae caunfa eft conflicutum. Caurela

eft itaq; pro hypothecario,ut ipfe folvat hanc {ymbolam,

nenegligentia domini abfit,damnumgq’ concilict.  Peri//,

Du. a Schoenbergd. /. voc. Sdidbemeifier §.34.
] { Thell: XXXI.
lenius haec excutere, pluraqgs adducere, inftituel ra-

| tio non p:e.titur,dum unicum faltem monuero, {pecialem
| ! jllam h}fpor;hccam Juriscommunis, cujus th. Y1123, [upr,
| mentio fadta eft,in fodinisqvoqve partibusqve metallicis

obtinere;qvodex dedutis facile feqV! arbitror.. Nunaen
‘ nuncDivinum fandtisimum (upplex ego veneror,atqs Ut
| - gratia {ua meis femper aétionibus adelle confirmare-
qve easdem velit, animo devoto deprecor.

_ ETOY oy Nifre,




< TALLICIS,

10
Ordinis
D10

Vitebergen|ts
GNIFICI

HORNII

CuriaeProvinc.

¢ non Judicll Provinc.
Lufatiae

"6’]?!07'2.5‘ Jui fummo
te profegquends,

d11ditorio

C.

JS,Grﬁnhayn. Mim.
"AKIANIS.
1.




	De Hypotheca Legali In Fodinis Et Partibus Metallicis
	Titelblatt
	Abschnitt


