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. PEEAS 5

Erfeturante oculos jos reddenti aliied; qvibus
datum eft negotium, utpublice applicent Le, es

T\; negduiis civilibus, & {ubordinita volunras
agentiy, & voluneas normans Superioris: neutra
fine vitionegligirur. Fa&s [peciem dare, circumffand
¢iarum virtus e, qve. ut ferme infinite, admodum ten-
cgnt prudentis efiam ingeniumismimi me ensw civenmlan-
f5@ VAYIANE 30 morahbm (& uvili-bm)munu. - Il’l *’d }f Gra-
de bonam fiden) non inter cos tanrUm, inter qQvos con  frm de7y.B,
eratum eft, nullo extrinfecus allompto zfimare debe. & P2, 0,
s, {ed refpecta aliarum etiam perfonarum , ‘ad qvis 24, §.1, -
id , qvod geritur, PErtinet, qvia totius res agvitas¢xo
winibus perfonss . que negetio iffo contsnguninry smplitur
(b. Miles, qvi exercitatur in ¢o campo, ubl folitum (b L. 31.6.1
eft excrertari, cranfeuntsm fervum o punc trajicit, nOn’ o, depof,
dati operd; alicinlotoidem admitrens, exponitur ati-
oni Legis Aqviliz "¢, Necminor difhculras premit cum, (0.5 49 de '
gviindagare conatut agerntis animum, negetia diftin. L. Aquil,
gventem. Non exitum tantum, volunratem qveq, ipe- Log. § mits
éeat prudens (d Fc ex re conftituendum qvd intentione or.sed.
qvid fa@um (. Non liberatur ab hoc labore voluntas (4. ‘arg. L.
Superioris fapcte obfervanda,cuinon darum eft (ine dq- 1t.7%. ad L,
bio ponere normam, & objelta accurate fubjicere Legi  Corw. de fic.
bus, licet mente. Non rard verba latiora voluntate. Inde (o, per L1,
neq; Leges neq; Secta pofiuntcomprehendere omnes ca . .0d.

{us,qvi qvandodi incidenios fo & vel interpretations vel (£ Lo, w.
| A vel de LL.
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vel certe Jurisditione aut fupp'entur g, aut alio intee-
pretandi genere applicantur, fecundum publica pra-

.§. cepta & artem boni& #qvi. Summatim habet hac Al-

fenus (b.incaunfajus pofitwm sff. Caulanegorium civile
notat (5. qvod nonefty nifi percircumftantias & animum

agentis privati.  Jus five fumas pro conftituente five

. proconftituto, refpicit Superioris voluntatem. Pofitcum

vera M. D Nicolaiin Proc.c.2. n, 11, exponit:oritur, hoc
fenfu: tacto,de qvo conllat, jus ingencre feriprum, age
commaodatur In ipccic. |

S
 Animus. declaratur vel verbis vel factis. = Verbis
frequentids commuynicanturin vara civili conceptus, &
larits exponitor mensfociis, gvam faélis (k. Non gqvod

 verba hzc nacurali neceslitate figuiticarent, potis arbie

trio hominum, confenfu tacito illam acceperunt vim: ex
qvo OTItUr NExXUs ﬁgni (nmre ﬁgmﬁ(at_ﬁ moaralis & civie
lis, licet non Phyﬁt us. Sngnn uaé‘-, ﬁnrr adwsm gerierym,
verba & conpeblure alie(l Quay(pecies fgnorum jutcie
vilg,agnolcit, ive queras de. Majalbatis volunrate, Gve

. privatt, Nam cum iple Leges nullialid ex causd nos te.

neant, qvan quod judicio popul recepra funt: merice
& caqvz line ullo (cripto populus probavit, tencbunt os
mnes: nam gvid intereil, (uffragio populus voluntatem
fuamdeclaret,an rebus 1plis & factis (m.Heredratem {4
ne heres extrancus acquirity aut pro hersde gerendoaut

nudavoluntare &<. & qvoqvomoda voluntatem luam

declaret, vel re vel verbodeadeunda hereditate /'w. Fa-
&um civilirer accipio, ut & non fa&um continear: qvod
non adeo infolitum in jure noftro (e. Inde nata diftinclio
in confenfum expreflum & racitym ( p.

5. IIL
Quz divifiononyidetur adzqvata, Neg; robur ace
cipit ex divilionc paltorum, (g 4eg; ex divibone con-
walluum
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&oum in contrattum & qvah contra®tum, Nam L 2,
cir. Labco ait, convenire pofle vel re vel verbis fcriptis
verb. per epsftslam vel verbis ore editis wel per nuncinm
additur® [¢d esram tacite confenfu eonvensre sntellsgitur,
Itaq; conventio fit vel re vel verbis vel tacité.  Dionyfl.
G hofred hic noravitefllcverba ex re vel explicandaex
Li7, 7w depalt.veleliclegendum perfe id et prafentes (v.in pra-
JE nal.  Farrett. (r, explicat rein reipsd & coram. Salva lect.on T,
auctoritate tam Claris(® Vicor: putofenivim , qvem affe- @ dlpaﬂ-l
runt. €X verbis abi pnﬁtis in L2 cit. ngn pe ﬂc. exrorqve ad L. 21".
tgi. JCro autem qvidvis potius tentandom cft, gvam, (#. Habkn,
accedendum ad c¢jusmodi leGionis immutationem (4. 4€ Wef.
At legibus conventt dittinctio conventionis in expres. @ap. de 7.
{am, tacitam & prafumptam. . Conventiovel fit re vel & F. verb,
verbis f. Eaquarcii.cfa@operficitur noneft uniusge. 7 Digeflos
neris, {ed cft veltacita, vel re in [pecie hve prafumpra, 7¥m.
Omnes confirenturs efle differentiam intercontra@um & (¢ L.1. 5.5
qv;_ﬁ contractum ecam , qvud confenfus mutuus fit vel @. d¢ pa&.
exprelius vel racitus five prafumprus (. Fxpreflum re- (w. D,
furunt ad contractum, Hunt ad.qvaﬁ contractum. qui Sirmv. cf.
igitur confenfusconcuriit ad contra@am, 1lle eflexfen~ (¥ L.2 w.
tentid communicxpreflus,  Tacitus confen{us concur- pre focu
rit ad contractum v c. {ocictatem (¥, mandatum(y. ad (y-Lé§.2
locationem conductionem (7. & qvod in mutuozgitur, L s w.
{cilicettacité, pro exprefic cavto habetur ‘@ Figo raci- Mand.
tus conlenfus eft expreflus, & fublata eflet o flerentia (7 L.13. §o
inter contractum & qvali contra@tum. - Qvod non ad- uit: @, los
mittendum. Cavendum ommino ¢ff ab su, gos nullum €A%
verum ontralium agnofennt fine exprefia conventione, (6. L.3. 7,
nullam viram coxventionim, que non cadem & expreffa de reb,
ﬁf- confundentes expre[[um cum vero, tacstum enm falfo & cred, |
ficte Vionius (b. Ne turbet amb:guitu vocis, obtesvan. (b. ad 3.4:_
dum quod tacitum dupliciter accipiatur I Opponi obl. qua
tur 1lliqvod verbis ore prolatis vel fcriptis expreflum, & graf. ¢x
proP;iE dicitur tacitom. Il. Vero, & proprie dicitur ¢ontr.pr,
prafumptym, Illud declarac voluntatgm ab homing m. 4

A ) pre-
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pracedentem,ex fato ejus vel non fa&o. Hoc declarat fa.
Gum Legiytoducenis voluntarenlive confenfnm c.lgte
tur conventin, qve re fir, vel aritur proximeé & immedie
ex fato, coopsrance Legs, & cft vera! vel immediare

speintroducitar occalione fach & dicitur prefumpta,

N{nil OMNINg FaCltl”t,' cujus ncgorlum gcritur, Igwou:
enim (d. Nullumnegotium inrer puptllum & rotorem

cantrahitur (#) & nema fuo fallto inquali contrall bus

renetalteram s attamen odligatos teasralios, Lege ine
ducsnreconienium, ' Ngverd dubtum concipias exfa-
¢t naturd, qua perfenon haber vim ignifi-andi confen-
(am, fed Legis difpofinoance: fciendum eft, vel imme-
diate Legem confenfum inducere vel mediante fu ‘to ho-
ainis.  Hleconfenfus elt prefumprus, hic vere racirus,
Fa&tum qvidem occurrit in gvali conctractibus, fed ex
parte obligati,non obligantis. ~ Neq; alienum eft 2 jure
nofltro nomen gencris tranfire ad fpeciem  uti bic con-
vcntiol‘dpra divila eft 1n racitam & przfumpram (f per
LL cit. ubi generalirer dividitar conventio incam, qvae
re fic& qvz verbis. L. 2. dicitur, qvod vel reve! verbis vel
cacite confenfu covenire intelligatur, 1dé contingit ado-
prioni (g cagnationi. dem lentiunt qvi confenlum fa-
&is teftatum mediii collocant inter voluntaté expreflam
& tacitam (b. Neq; Muncica ab bdcdivifione cft alienus
(1. Tacstum alt, pauﬂiue!hg: variy wedis.Prime, qvan-
dovenst sunece/[arsam, confequentsam expresfi € bo: qus.
dems babetur pre expresfo, desnds 1acitum invelligitur,qvod
venitex warnra 4t udg eriqam baberur precxpreffo. Ter-
110 t@city ™ iufefhfwnﬁqudﬂaJu ‘ienréx pr«t/# mtioniDud.
Di:neg, CIL4m LACitnme fﬂhﬂ J'ntlﬂlgl',qy‘d faé}g demon-
ﬂramr- |

g 1V.

Mdos expone ndi voluntatem Refp non fervattame

tam ﬁmyucu K Communes. f&pwl wigiacas pubhca mo-
Yot




vet ad proprios (k. Ttanudum padtum non ¢rat modus
manifeltandiino Rep.Rom voluncatem fecivliiter& per.
fete obligandn 4. Etgqvem fallit folennisfima ipecies,
verborum obligatioyut neq; civiliterneq; naturaliter,in
{enf{u juris civilis, qvd effeCtus, jure civili, naturaliobli-
gationi relictos, obligeretur, qvi interrogatus dabis?
adnuit (e, Licerinnegouis juris Gg. nurus {ufficiat (u.
& muro poflir reftitur hereditas 4 hduciario nolente
{ponte adire,qvia nutn potelt bignihcare,velle fe pericu-
lo(uo hereditatem adire (o. Witima gqvog; voluntas, cui

favent Leges,redigiturad certaslelennitates,proprer te-
ftamentorum finceritatem, ut nulla frausadhibeatur

(p. neq; verajudicia {ubvertantue. Nen enim videtur
ex publicare clle, vagam dare privatis liventiam pro lu.
bita fimpliciter agendi: ne incerta fint cujuslibet jura,
incertd voluntate, & occalio datam fidem eludendi,ac li-

tigandi: qve malaLLtor exagitarelolet (.

§. V.

Hzc forms negotiorum ex LLbus cognolc itur. Ubi
evitandi{copuli: nefuperititiond & infidiose inhzream
verbisneq; temerc fingamus contra manifefta Superioris
voluntatem. Utrumae; vitivm violat Legem. Verba {unr
inflrumenta, qvibus communicatur voluntaspublica,fi-
ve Lex: qve vel latioravel Brictiora voluntate,qvandog;
adeqvantur. Nonenim eftio LLtoris porcitate,aut o-
mnes cafus, qvi diverfisfimialiqvando emergere pollunt,

uni {an@ione comprehendere, aut Legem fcriptam ira
proponere, ut non identiden aligvod {uboriatur due

bium (r. Certam fenrentiam Legis menito fande obler.
vamus, qvia vis & potches Legumin ¢d fitaeft (s Sive
verba conveniant (#. ive minus,  Ljcetenim verba Le-
gis hunchabeant intelleum, ramen mens LLtorls aliud

vult ‘s, ImoinLegem committig, qvi verba Legis am-

k. arg.L.6.
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w. O &
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a quib,
wmun.lib,
(8.L138.2,
7w, de Exoe
enf. tut.
(x. L.s.pr,
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[ ye Hng.
Grer. de ¥,

B.&P.Li2.
§.160 §.22,

[ed Prosuls
j. de empt.
(d. L.7.9.
quinime §.
werd. fore
mat 1pfam
d:‘fi'ﬂnlm
w.de patt.
(l-dd w.de
LL.n.so.5l
[ fdis C.de
L L.

(g. in libr.
Brec.c.9.a¢
fﬂf'-‘?’.
(b.s5.2.F.4e
Legar,

eanda jura utvel abfurda vel injufta videantur per texs,
cit, qvia nemo credicur velle ablurda ¥y« In omnibus

itag; maXime tamen i jure xqvitas {pectanda oft (s

§. VL

Eleganter hxe confirmat Cicero (4. Cums voluntas
&9 confilinm & [emtentsa Inverdslls sntelligrinr, smpuden-
sidane [mmweam ant fultitiam fingwlarim purabimu,in ver-
bormww ervore wer[ars: vawe, & canfam, & ntilstatern som-

. munew non relinguere folwm , fcd & preders ? o Annon

mode innoftvélingvd, quadscitursffe snops: ftd ne sn aliz

- 91m¢'nn wlld resut omnes (wis certis ac propriss vocabuls

nowssnantur? Neq, vero quidquamepu fitverbis , cum ¢4
res, ey canfaverbaguafira fint, inrelogarur. QveLex,
qued SCtum quod (I arifiratus Edillum &¢: nonw infir
e avs aut convells pmfﬂ, i ad werbavem atficitere velimu,
canfilipume autevm eornum, qus [cripferunt, T rationcm & ane
Gorstatems velinguammus &c. Ferba reperta funt, nop
gueimpGAsrent, [ed quasndscarens velnniarem.

s. VIL

Formam igitur negotiorum fingit LLtor cum efficas
citiqu fpecificac negotiacivilia, & mutata prope inter-
ernit fubftantam reifk. Diftingvitd reliqvis negotiis
‘¢, Datvimoperandi(d. Zoéfius (e. Dividit in formam
(ubltantialem ,enjus defectum, altusnullitas feqvitur
( f. Etaccidentalem, cujus defe@tus non efficit altum
nullum, nifi Lex ipfa irricationem inducat Qvirin, Cu-
bach.( g. negat formam accidentalem efle proprie di-
Qam. qviaper formam accidentalem resnon citid qvod
et Arformam fpeltunt & (olennitates aCtuum, qvz cXxe
praise nonconftitote haod prafumuntur, & reftringens
dx {unt exiltentes: non enim verbis {ed voluntatibus fa.
veadum (b. & [mperatori in Legibus magis implicitas

qvam



quam difficultas placet (4. Solennitas, ‘ut' forma diftin. (7 7 7.9 de
gvitur 4 JCtisin eam, qu ad efle reifive formam adtts fiese. bee

. reqviritur, & qua ad exiftentiam five melius elle five fi.

red.

cri. Illaneqvitabelle falvd (ubRantid negotii: (k hzc (k.L.2.C.de
verod omifla omnem a®tum non vitiat, & potelt tacite ¢i- fid. & Fur,

dem renunciari (/,

g. VIL

Jampergendum erit ad modum exponendi volunta.
t¢m novandi & eundem cognofcendi, utrum ad for-
mam novationis jure Saxonico fufficiat vera in genere,

an pracisé exprellavoluntas.  Prits & novatione fepa-

randacltceshio. Novatio ¢ft modus finiendi obligati-
onemiplojure; (m. cesfionon finit,  Inde directas adti-
oncs cesfionarius non nancifcitur; (7. {ed procurator in
rem fuam cenferur conftiturus: {o. jus enim hoc acqvili

tum non feparatur d perfona; p. licer utilem habeat alti-
onem proprio nomine per LL, cit, Deinde novatio
quedam fit manentibusiisdem perfonis, ceslio tertium
exigit, Aliadifferentiavid. (3.

5. 11X,

Novatio ingenere poftulatr. prazcedentem five pri-
orem caufam qvalemcung; (7.2.novam (s. & 3. medium
transfundendi, olim ftipulationem. (¢ Duo verd in dele.
gatione non confundendiaCtus:prémus (pectat delegan.
tem & delegatum, alterdelegarum & eum cui fir delegas
tio (w. ubi fcparatur mandatuminter delegantem & eum
cuidelegatur,ab ipla ipulatione afficiente novationem.,
Delegatiomodd notat mandatum creditoris delegantis
debitorem, modo ﬁipulationcm, qva novant priorem
obligationem, interventu nova pesionx. Ille actus,

* B per-
membir. 4.[ r. Lapr,§.o.w.de Novat. (1. Lot . eed. (s,
Cpasfim @icod. (w, 5 2.F de mand.snf.

raft. Fife.
L.13.C de

ﬂ'd! FCOMN

L.a1. .C, de
teflam,

(I AMevine ’
pt.b. Dresfo |
i59. &9
Diec. 51,
(w0, L.1.pr.
w. de Noe
val.
(n.L.fi pas
ter 3.0 Co
wand,

(o. L.6.C,
de O.67 4,
(P. L.ﬁ'. Cr
de bered, &
all.vend.
(g.L.18.7.
ds Novw. &
apud
lénlmck.
Refy Lib.1.
7ﬂ.14.Lmt
de Noms &9
dﬁ.cé:ﬁ
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pertinet ad contra&g confenfuales & nutu ctid peragitur,
(x.L.ry.w. velfcripturd.(x.Hichcltipulatione /y. Qv {fipulasio ho-
de Neyat. diencq; ad novationem neq; dylegationem reqviricur.(z,
Ly.Lor. gurs Namin effetu parum refertyan ﬂipulatmné hodie ut fti-
. e0d. pulationé,vel ut padtinudum valere velis,cum de jure
[z Habn. Canonico & moribus noftris Saxonicis etia exnudo pa-
ad Wef. de &o competatactio (s. Negat Bachov¥ius ad 1r. b.veicre
Nov & de. confequentiaivi producendicivilem obligationeacqvi.
leg. N. 1X. (itd ad vim ipfo jure novandi & conflumendi eivilem ob-
(a. Carpz, Jigationem: qvia paélis vis civilem obligationem produ-
j_ F.pt.2.c. cendi datacontrarationem juris , imo hoccontra jus res
19. defurz. Ceptum, ideo non ¢xtendend Hodie pactum nudum,ace
" 7. cedente licet anime novandi, non tollere obligationem
(5.70l.2.4. priorem ipfojure, fed per exceptionem. Videtur Ba-
291b. V. chovius confundere rem cum rermodo.Aliud eft novatio
Lit. oA, aliud fhipulatio, modus finiendi & modo conftituendi

obligationem alienus. Pallo contrzhitur matrimo-

nium, fed non eft proprié pactum, trensactio fit pacto &
fc. L2.® ftipulatione, neq; tamen pactum eft neq; ftipulatio (.

dec trans- Nunqvam per {e habuit vim extingvend: obligationcm

ait.l.7.C. ftipulatio,ad qvamvim maxime animus novandi reqvie
804, ritur Stlpulatwncm ¢xigebat antigvum jus ad novati-
onem,hodie verd fublata cenfetur differentia inter fti-

pulationem & pactum ratione cflicaciz, Nulla igitur
fic extenfio, & (i ficret, non extenderetur pacti vis,
(ed reduceretur ad fimplicitatem juris naturalis, 3
qvd juscivile recesfit, Pactum non extenfum eft, potius
nunqvam mutatum apud Germanos Hahn. sd Welenb.
rd. de V. (d.Paltumidems operatur apnd Germanes,qus Legem Ro-
O. N XII, manam : ex nudopaito & c.mungquamreceperant, [ed [im-
(¢.ad §.de plicifide data wd, yunixifwernnt NVinnius, (e.ait, cum bo.
¥.0.5.1, dseflipnlationss mon major vis fit,quam enju:libet palls,
.4, nulla amplins eft fipulationu necesfitas, ned, minw patho
gvam [Fipulatione & fidejmfores conflitniy & novatiofiers,
& wfure promitts poterupis

sixt
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§. X

A Novationein [pecie differt delegatioshree exigit no.
vam perfond illaneqvaqvam /£ & inSax. Decil.66 lepa-
rantut verb.dicfed in delegatlonibu fo ool alg andern o
varsonibus.Qvod Dd,admittunt /g, Sulpecta torahzcdi-
ftiz&ioindelegationem & novationem in fpecie dictam
videtur Bachovio ( b. & contra Treotlerum aflerentem,
qvod prout vel mutetur perfonavel res, fit modo infpe.
cienovatio, modo delegatio, pugnatr: qvia qvandogq;
mutatur perfons, & tamennovatio in(peciedictaeft, &
non mutaturres, licet fitnovatioin {pecie.  Prius pro.
bat: i qvisnon Titii debitor promitteret Sempronio,
credicori Titii, animo novandi id qvod Titio debet Sem-
prontus. Forte hoc non concedendum Bachovio: licet
cnim non fit faéta novatio mandatu debitoris expreflo,
przfumptatamen fubeft voluntas: nemo (ane prefumi-
turaverfari commodum. ExqvolL. § §.ult.w. denow,
explicanda., Delegatio eft vel exprefla vel pratumpra,
Pofterius demonftrat idem:qvia ad novationemin {pecie
fofficit cidem debito additum effe aliqvid noviv.c.fi con-
ditio, dies, fidejullor adjicratur, vel detrahatur.  Sed
negatur rem eandem manere: au” enim adell animus
novandi, sut non : hdcdehciente, non fit novatio, licet
dies, condino, idejuflor adjiciatur.  illocalu eft nova-
tio, licetnihil ad:eétum (5. & reslive negotium muta-

tur, pro indole novationis (&,

§. XL

Ad utramq; novationis [peciem veluntas novandi
reqviritur [ /. Qva utrum verbis exprimenda, an vera
fufficiaty vel prafumpra admictenda, inquirere, crit ope-
rz pretium.  Jureante Jultinianum prefumpra volun-
tas eft admifla verb.non Lege (m ubiduo modi novandi

Proponuniur, Uunus ¢X voluptate agentium d:pcndch ;
alier o

B2

(f.r:%.
qub. wod.

rall.abl, L,

(s D.Struw
8.7 C.Ex.

47. 8. 57.
PrfL.f.C_ de
Noveynnit,
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alter ex lege. Indefi fipulatus qvis‘navem ab alio fieri,

& (inon fecerit, centum:exiltens conditio paenabis ftipue.
lationis priorem transfercin fe & qvali novatio fic ».U-
bi igitur id atum ur precedens obligatio novarctur
novatio ficriintel!igzbatur per LL cir. Aut id a&um clle
colligebantex conjecturss & prafumptionibus, aut his-
ce ceilntibus, ex qvibus amimus novandi colligi pullee,
r».-qvm.bamcx?r-:limx conventionem (e

§. XIL

]uﬂinianut(p.diri!urmutaﬁcjus antiqvum, motus
licent1d colligends anunam novandt ¢x conjeturis ine
certis; qve reddebant jus mcertum acdubium, dubiis
fallis, Quam caufam impelentem ddem 101 premiteiey,
& ciratnocentiavoluaiina povanienum ac VELeris juris
ambiguitates. Subjcﬂum licenux hujuserant veteris
iorisConditores.  Intethguntur JCa: g gvia enim jus
obfcurum manifeltant fecundum leges xquitatis:  vi
deatur condere Vere Legem condere negveunt, gvod ft
Majeftatis. Sicutinonnovam {pecicm facit,qvi excuss
it {picas, (ed earm, qua eftydetegit(r. Addjtur cbjeftum
licentie, & adimitur cxpreise vis nevandi verl:§sgvu
&c. & requifirum novationis novum tradituty remillio
prions & exprefla ele@io fecundz obligationis. Mo-
dus exprimends novandi animum eX menté Gorhofr, ad
L fin.cit, nonreqviritur (olennis, fed ﬁmplcx: lege enim
novare eft (olenni & certd formula exprimere novati-
onem 74 Nifi fortealindfic lege novare & lege agere.
Legeagere & legis aéiro fpedtant folennes formulas pee
cit. teXt. Ltge novare comrzdﬂ}fngvitur Twvolupnrate
novate. Execoconjettora furgity lege novare,elle pre.
fumptivé novare fecundum prafumpriones 3 JurisCone
ditoribus introdu&as: nam prafumprio illa non de-
(cendit ex voluntate agentis verdfed h&a: qvippe igno-
rantes obligantur (r. & qvi ngllom habent intellectum

(¢, Nam




(w. Namimprobavitin L fpr.Tmperatot verll figvie vel (4.L.46.w,
alvan: 4 Juris Conditoribus introductas ambiguitates & dc O & A.
prafumptiones. Accedit qvod 3 JCtis inventum ca- junl?. §. 8.
piat legis nomen: unde hE:s a&iones 4 JCtisinventz §.9. 7. de
formule di¢tz, (x & {Lbpradextu legum, & qvafi snwr. Aip.
ex legum featenna & analogid juris defum- (x. L.2 §
pte videntur. . Hec explicatio praferendaeft,qvia 6. @' de O.
conveniens & eptusfenlusredit, ine mutatione & cor- j.Fumzk;
geltione texius. | "lﬂ'mgvit I.rnpcratorintcr novationem, ad w.de 0.
qua inducts olim ex cubits & levibus prefumptionibus, T n.19.

& hanc zrrlb-'guam, incerram ubl‘t}gjvitq ac VOIUI!‘, ntex. []. # 6,§.r.
prefse remiitaturprior & pofterior eligarur: & novati= . de V. 8.
onem tacitam, qva voluntate cercamamteltatur & certo & b, W e
faGo,acnoncxigitur utverdis cxprimatur, qvia naru- feub,
taliterinelfl tebus hive faCtisyneq; voluntas hae neovandi

verbis debet extrinfecus fupervenire, per verbaerfi, i.
qvamvis,sen verbs lenmafl?‘”atleUI u:finenovarss

one Fneverbisexpresfisdeclarato animoiutinjure no-

ﬁro:ﬁu curatersbies [pi (P i fine przfenttﬁ curatorum [ & AT
(& ira hic fipe novatione, 1. fin¢c formuld novandi, Ra- ‘ZB'? de VO
tioredditur,qvod fine novarioneexpretvd poflic fieri no- ( ‘ P?-.m:
vatioverl. boc ensm &c, Contradiftingvitur id, qvod L4 7 4, 5.
verbis extrinlecusiupervenit, eiqvod naturaiiter inelt ,, f fipul.
rebusfennegotiis, Jdverd naturalicer 1nc(l, qrod or- §.9. 5.
dinarie ineft fine conventione parcium. Qvod egregié

tradidit Wpianuscb. 1digitur verbis extrintecus fupers ( bL.ar. §.1.
venit, gqvod expresfis verbis negotio additur, ar.de aths

eps.
§.  XIIT, f
Non igitor eft, qvod cum Gothofredo ffatnamns ¢
verifimile efle, locum hujus Corfticur . finalis corru-
prua efle, & ita reftirvendum: Er!cner‘f”gr definsm e
l’g‘ felum eflc, mon voluwtate novand#:89 [i boc ver biusex
primarnrs ut cii wovations (quod folto vocabulo naTe 1o

VaTnTos Gracs diciat)cas/a Praudﬂ,bu eriswe matwralitey
smeffc rebus men volumg,fed verbis extrinfeims fupervenive.

B 3 Qy &




Qvd violentid tolluntur Leges, non explicantur: omnia
vertuntut y mutancur. prolubitu 4 verba trahsfes

runtut.
focit I Vo i
{ ¢.2. 05 z0. -
(d lsbr.z. Ita I fentivne Dd. Clarisl Gailius /. verifimiles
6. 92 & adeo urgentes conjecturasexigit, utcxnsperfpicunm

(¢.ad Tr.ve cfle poflic,a primd obligatione partesrecedere, & illam
2 d.29. th. in {ecundam transfundere voluifle. Cujus {ententiz
5. Lss. F. {ubfceibit Fachinzus d. & communiorem ac verorcm
( f-adF.  ellcjudicat per citiib. Auctor.iConf, D. Lenz. de Nom.
guib. mods &ad. Cesl. ¢, 4. membr. 3, Bachovius (e¢. ad 'mini.
toll.obl. §.3. mum fatuit admitiendam efle liberationem, finon jplo

n. 7. jure, tamen ope exceptionis,qva citra manifeftam injus
(g- Mev.  (titiam & iniqvitatem nequit negari, circumitantiis ur.
Decif. 249 gentibus exiftentibus.  Applaudit Vinnius(f. & rationi
pr. 2. confentaneam multis inlocisreceptam f{ententiam hanc

(b. ad F. ftatoit. 1. Abiircftringunt hanc L.f: cit.ad novationem
guib. mod. infpecicficdittam, & negant ibi formam delegationi
toll 00! §.  pralcriptam (g.

P"d!ﬂ'h‘

W3- § XV.

(s d¢ Ex-

ge'pL.pt.3. 6 1. Contra hae {urgunt, agmine fato, magni

s.m 11l, nominis Dd. Schncidevv.( % cul dejure verius videtur,
= exigere ad novationem novationis expreflam mentis
(k.F F.pr.2 onem,ncgitcxceptionem aliteragentibus. Add. Zan.
6.19. def. 4. gerus (s, Carpzovius (k. Hakos ad Wefenbec, [/ D.
16.04 L.5. Struv. (ms V. Sunt diftingventes inter liberationem,
Refp.ros.  quafitiplojure, & ad effeCtum hunc adhibendam efle
(I, de No- formamL.ha.cit. & qvx contingit ope exceptionis, &
vat. N, V7. hanccompetere, omifsd ca formad, ex urgentibus conje-
Hoede ewé Guris.. Hancleatentiam¢llecommunem Dd. teftacus
(m in § F. Schoeid, Gl 0.y,

C Ex 47. |

$h.[6,[7qve g. XVI,
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§ XVL *

Argumenta, qvibus in §.x¢ n. T utontors fune
hee,  lmumiumitur ex intcntinncjuﬂinianh qva craty
tollere an bignas prefum ptiones, acmisfys vero conjes
Guris & circun ftantiis, ac conjecturali & przfumpto a-
nipo navandi, non cfle rcototas am biguitates. 11, kX
prudent d Litoria: Legem non frufira condi,qved acci-
deret L. finali citadmisfisconjecturise 111, Fxverbis L.
fin. cit. qvelunt (. gencralia: & gemeraliter difinsm s,
(2. claraiwon Lege movandum [ed voluntare id cit inter.
prece Hahknio & Bachovio ¢.l. non conicturis ex Lege
aliqva petitis fed exprelsa partium conventione I1t. N+ff
ipﬁﬁftmﬁur remisferint gwsdems prsorem obugnnum.U
bocexpresfevint &c. 1t. Esfimon verbu cxprimarur &c. It
Foceniorna'wralibuid eft potiusefle ad verbanaturali-
ter, &, uu in ipfis rebus mwanifefto obrinent, prolsta,

qvam ut extrinfecus per conjeturas, ubi plana & per-

{picuanon funt, novatio inducatury juxta Ac.urfl do-

doltrinam (». (x Franzk:

§. X VI, fo 1 qv.
X n.é.

Non deftitnuntur rationibus,qvoruem fententia re-

lata§ 14.0.0, 1. Ex intentione Jultiniani, Hic nitebae

turoccafionem litigandi & licentiam JCrorum tollere,

qvi admodum indulgebant conje@uris, tradente Impe-

ratore (0. Hzcintentienon adimit faltis, qvibus ani- (o. L.f pr.

mus novandi finedubio manifeftatur, vim novandi, fed C.de Nev,

illis qva ambigué & leviter inclinant ad novationem. (p. Hwp.

2.  Ex rcgulis bene & prudenter interpretandi. Grot. a¢ ¥,

Interpretatio juris ita debec fieri, ne Legislator B, & P. [,

videatur aliqvid voluifie, qvod abfurdum eft : nemo 2.¢.16 §.22,

enim credendus eft velle ablurda (p. Abfurdum veroeft & per L.z,

prafumere LLtorem aliquid voluifle contra principia . de bop,

recepta. Factis cercis & verbis pofle declarare ammum Libere, [,

in vite humand, & volufls tollere diffgrontiam inter 4o,pv. 1.

PI&«  dc wers pet’
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- ad Tr.». 2.

d.29. th.6.
A. Hahn.
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povat. n.
1/ X . Etiam

gure

(r. L.t .%o
de 0, A.
Mev.Part.
2. Dissf,
240,82

(5o 934 F
de £x¢.8.3.
¥. de V. O.
Vinn. ad .
quib mod.
goll. oblig.in
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prafumptam & tacitam voluntatem. 3. Ex verbis Con-
ftituic: in L.£.C.de nov. diftingvit Imperator ibi (1. inter
noviare voluntate & lege. Ergo pollumus voluntate
novarefine txprcsﬁi verbis per przced, (2. Quia fi pon
verbis exprumaruryfine novatione debet ¢qula procedere,
(3 Vulenatucalibusineilerebus, & non verbis exirine
{scusfupervenire.

§. XVIL

Urrum vero de delegatione etiamibiagatur,an tan-

tur de novatione in {pecie, inquirenduan, . Hoe affic-

mentes afferunt 1. hane conftitutionem efie core

reCtoriam,& rationi juris hawd convenientem,ac reltrin.
gendam. 2. JuRinianum proprerea hoe conltituis-

{e; qvod non fard ex conjellutis minus {ufficientibus,
cum injurid creditorisnovatio introducta, & correcto-
riam hancpertintere ad calum, qvo veluntas contrahen-
tium obfcurior,in delegatione vix dubitari polle de mien-
te contrahentium, qvin novare obligaticnem priorem
voloerint 4. 3. Liberationi efle favendum (= Illi, qvi
liberationem concedunt ope exceptionis, allcrunt efle
difpofitum inL.f. cit. de modo liberandiiplo jure,qvalis
novatio: non eflc denegandam conjecturis _urgentibus
vircutem liberandi per exceptionem, Diverlos coim
¢flernodos liberandi per exceptionem & ipfo jure: hi
rraduntur tit [.qvib. mod.toll. obl. & alibijillifunt pa-
&um nudum, {ententia, jusjurandom, tempus &e. (s
Corre@oriam legemnon elle extendendam fed reftrine

gendam, Addunt L.g. 7 de prator, {tipul,
§. XIX,

Sed non funt tanti argumenta, qva recenfentur
§.16. ut moverent. Quicquidnonambiguum efty 1llud

neq; removetur 3 vi novandi. Tacitus proprie fic dictus
modus
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modus non eff ambiguus. FErgo neq; removetur i vi

novandi. Majoreit Aflertorum fentencizin §.16. Mi- (2, L.3 @,
norclara exLL. (2. Tacitusconfenfusnonelt ambiguns de Reb.
pernot. in §.3. nam eft verus. Non confudendum el Cred. L. .ivs-
cacitum cum przfumpto, neq; exprellum cft tANtU My trepm o4,
qvod verbis exprimitur: verbanon attenduntur; ubi a¢ 7. de .0,
re ipsd conftat. (w, PrimusSecundo 100.debet, & pres  (w. per§ 29
(Us in foro a&ione offért creditori jusexigendi100.& §.de Legar.
Tertioy acceptanti, transa&io decrero Judicis confitma<i(x.L,4 L.is
tur, fine mentione novationis. Qvis dubitaret de'L.35 ( de
animo novandi?Transactio,qve jure communifit etiamy transall.
per (tipulationem (x. hodie fimplicius nudo pacto,habet: (y Ex XU,
vim tollendiactionem. Refpondet Frantzkius, [ 7. 0« Qv X, n 7.
mnes modos, qvibus olim introeduv®a novatio, 1n u- (Z' L1b.1g.
vetfum ¢ (e enervatos, & iis vimnovandiescufsa, Mo op/. 36,
dum diftum fine dubio olim novafle L £.C,de nov verbii( 4 od 7.

vel alrguidfecerst &c. maximeé verb: mutaverie. 1 Sed quib. med.
Fran/zkius confundere videtur univerfalem propofitio: sofl. ob/ip.
nem abfolutd ¢ reftricta. ancs dubiosmodos novan- ¢, 3,
dlabrognit]ul"rmianus,qvi:u&m:rrc]f?rorﬁ introdu: ( p.per g .3,
&ifantambiguis prafumptionibus,perverba ver.jur am- % gyb.
hgmutu &c.nonverd omnes modos etid Cacite novan- mod. zell.
di, in proprio fenfu, qvineq; funtamb gui, neq; nitun  ohl. verb.
tur arbitrio 7 torum. Verbum mutaverseinl £, cit.  $ed fi eadé
norat Cujaciodelegationem: (2 tavito Vionio( 4. expli & c.fideiffor
cante de fidejullore: adhibere ﬁdejulrorem' cltr adjt gapicsarsr
cére obligatiom principali , wmutare cft detrahere (ue detras
adie®um (b, Sceundum argumentum facile poreft in-'f 41y,
fringi. Effectum debere habere L.f. cit. Jargiors {ednego 4 4d Tr.
conleqventiam : ergo fagitus modus novandi eft abolt 4 2. D, 2e.
tus: potelt enim conftitutio illa efle efficax in prafum. pb ¥ F bhee
pto novandi modo. Conjc@ure habent fuos gradus.idse sp £,
Eatam qvxdam ¢jus qvalitatis {unt, ut cicra ma:1nl*cﬁam

injuftitiam & iniqvitatem debitori negarinon pollit lie

beratio &c. Bachovius (¢,  Neq; officit gencralitas ver-

borum : nam generalis regula ibi qvidem traditur, (ed

mon d¢ ¢xptimenda voluncate novandi verbdis i porius
| C volun.




(d 9 Eper.
2.6.19.d¢f.
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voluntate novandum ¢ffc non.lege. Contertum f{ene
fom, invito Juftiniano,& seluantibus yerbisin L. cit,
inveniant:de qva r¢ {opra.§.az. Exprimenda cft volune

 ¢as novandisin quibugtiegotils olim ambiguas conjectus

ras amplcxi (Lmt,]L L) Rcmani. Tenor enim: huju.s LONe
fticutionis non fimplex habet objedtum. . Pous confiis
tnit pre{umpra novatio, pofterius tacita verl. Eofs mox
verbu &ers et conian@im &ampliativeid elt f1ve vere,
bis exprimarnriive oipus, son feparatim & conditios

 paliter acciyfend@. b ylsepum cohzrent: v'ul.umarc Qs

vandum non ksge ¢/t:& tag en verdis exprimendn, natus
raliterinelt rebus. .neq; verbisiextriniecus fnpervenire
deben & tamen verbisexprimendumell, [ Qvod turkat
Gothofriadde £. .cit. & mmoviz ad somectionem, LEX1US,
Neqi Franuzkivs coh o6 leggihabst g od regerat,nifi
tricas Accurfaiiodein’taln gvo gxachishime devaluntate
contrahentiam conitat, verba non reqvizi adnovauonis
cffeCtum opinatur.

Ypu s, & ape

Benigniores videntur efle, qvi. liberationem,, fine
verbis, per exceptionem nonimprobant,  Sed Vinaius
c.l. n.7. obfervat verba Conftitutionis refragari. Ft
Fraarzkius ¢ l. refeet ~hanc. Liberationem per ex
cept. ad o interpretationems | qvam interpretationem

Bachovius ¢ 1. ~excufat., Conftjeutio ,  att, qvia a.

lids sbfurda futvra, duriorem etiam.paulo inrerpres
tationem non refprere debet, Carpzovius | 4. negat
liberationew ope excepironis per verba Conftir. niksl pe
nitus innovars, Que uraverialiter negant Miht hec benia.
guitas pon videtur convenire LLbuss e hgmentiim
Glofl 2d L.fin C.de novNihilintesel, iplo jure, per no.
vationem praiumptam,attioné non hibere.& perexce-

e.L. 112w, Ptio"‘-.E infirmart (e. Non convenit {ane intentiont LLtoe

dt R 7.

ris; qvd voluit relscars ambiguiiates veteris juns. Jure

eXCle




excipiend de novatione flante’ qvisnegaret vigere am.

biguitates X licentiam litigand: & dubié interprecandi.

Neqs facit argament dm'pro hiefetitentia'es L.wokit. U-

bi 4 voluntate prorfus difcedendid prima ftipulatione

colligitur qvod non tollatur qvidem jus agendi ¢x ppl-

ma ltipulatione,’famen gvod detdrcontraillud jus exdie

piendt ot enimrion'gercrale et argumentom 4 pre- LIy
{umpta voluntatddifcedendiab obligatione adliberati-
onem perexceptionem: nam potelt hac colle@iovalune-
tate SuDErioris impediri,qvi volutthicne uvllum haberet
effetum prxfumpta novario antiqva. Neqvit vero.ne- -\
gari elle divetfitatem inter modos finiendis (edi mente
‘]uﬂiq?’ani”&rvcrbis'fpc&atis neqvitadmitci partivularis o .
‘prohibitio/ f.ne eluderetur tota conttitutio. ‘' Nonex- (- Canpz,
tenditur L fin. cit., ncg.m'i cxccptioncg-fcd qvod in Con- 3-F-Ptz. '
itutione el difpoicum, exponitar, & extenfionem ne- 1% defeis,
cesficatis cx identitate rationis, qve caufla finalis et & #/e
.d:atqn::a,in LLbus corre@®oriis admittendam elle probat

Frantzkius (g.qve h.L eft ot ambiguitaces tollantur, ( gk n.de

LL 1530

%

§. AXI.

_ De delegatione Li fin. cit. ¢llc intelligendam, non « oe5s 4
moventverba, adhibucrsr vel mruraverst pEronot, in §agin i 9
_magis generalia vetba nowarionsws necentia It vaebuli- 5 545 w
gvid & finis, ut removeantur ambiguirates & debiz |
przfumptiones, qvas capere poflunt & delegationes. In.
gens poltulatum enim eft Bachovit 2liotumqjinthiag. s« ¢
~jhterventum pcrﬁmm certo demonftrare anfmumimo. .5 V1
“wandi, Pofle’& incanimo Hovandt feri omnibus illis (A L. 20;
locisfcénﬁrmafirr; quibus an’ ‘gnime’ novandi faltum, 2. de\ Ne-
fpt&mr!um efledielcurrh, Potelt enint fieri ut duo'Rei vt L 30,
conftituantar ::’ﬂ.“L.47: . de'A. & O, logviturhondein- 7. ee 1,
terpretatione juris {ed faltiy & eeltringitor ad jaftam ! (o Liz pr.
pccalionem. ndOdugb.
ERTE AN sie _
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§. . XXII,

Puto igitur convenire cum mente Juftiniani, L.£.

C.de novat. L. difponeredenovationeinfpecie & dele-

gatione (ltaante Decifionem Saxonic. Carpzovius

(k.3 F. ftatuit (& I tormam prafcribcreuﬁbus dubiis, aba
part. 2.6.13. rogata praiumpta novarione, uon vero [il. tacitam vo-
def 16, n 5. Juifle abrogare (1 peq: IV, religvisie liberationem

[t99. per exceptionam €Xx F:ntiumptﬁ novationée (= A
(/ Fahge qg.;] gf-nuini interpretaione ap divelinm fatuat jus
mens Lo 3.  Saxonicwm, videawus.  Regulam inrerpretandi jus
€. 92, Saxonicum eam pmbamDd.]ur.‘nxun.:liurc civili: (a.

(m. Conf. quicquid ex jurccivilinon cxprefse fublatum aut mu-
Carpy. €. b tarum jure Saxonicos oblervandum eft :n foro Saxonico.
defa5 & Lo (o Eandem probwitScrcnisﬁ $.30 /p Inde non facile
5. R [P 195, differentiainter jus commune & Saxomicum admitten-

.10, Zang. da, nufyexprella adhit ailpolitio,

de Exc pe, .

365 M 113, §. . XXIiL

(n L 32 5

C.de appell. Occafio decidendi in Decif. = 66. erat qvzftio

(0. Carpy. waldedubia: utrum L.f.C.de Nov: explicanda de nova-
7 F.part.z. tionein {pecie tantum ande delegatione, Qvxcontro-
s.6. def. 4. werfia adeoventilata «b Interprenbus, ut probabilicate
g 6&de  rationum vltro citrog; exiftente dqvibusdam defiderata
Fur. fem. Czlarea Decilior g. Definita res ¢ft Decif.Flet Sax.66
fing dec. 9. In qva L diverfas. (ententias JCrorum refere Serenisfs

ps/ ¥ m. 24. LLtor more Juftintani (r. Qvidam ftatuebant aflignari.
[p.part.2.c. enem certi debiroris vim novandi habere, Sin¢ dubie

10 ¢ 47, - funtqvilegi fis,C.de nav.lubducunt delegationem, &,
st Dic. E. agunt prafowpronibus, de quib. fupra, Huc [pedlant
leét. Sax.  verb. dec. {0 iwobl al@ andern Novatien: Interpres hu-
2. und jus Decif, Do, ]. Philipp. (+ verut Anmweifung delega-
gleichmobl. tionem, Dd. delegationem faciunt wel debitoris vel
9. Carp?. attionts
L. s Rofpios.m18.(r.S. 25 Fde R.D g.2.5 de ewpt.§.2.7.de Soceer.(s.1n
OYf jnr.‘Pm&- ¢x Deorf. Elsil.Sax.




a@ionis. (nDelegatio a®tionis convenit fynonymice cum (. Flabn.ad
cgmonc, (” m:q; cﬂ fc(lcl, ﬂOVItiODii:nlm cedere a&i- Wtﬁ#‘. d’
onem Egnnﬁc.ar_ mandsre actionem,( x.five inetitulolive Now. in f.
ex titulo, & facit vel procuratorem fimplicem velin (w.L.1,C.de
ren {uam.Celia enim per fe, non eft fpecialis ritulus, {cd contrymd,
modus iransferendi rem ab ugoIn aliumn(]. fine novati- txe.

one. lvqvo {anfuveram eft: Anmetfrnq it felne Bab- (x.L.2. g.I.
luniCont g.8. Dclegatio debitoris {pecies eft novations, @ wand.
& itaveruvmelt:  Anmetfurgifl Rabhinna [ Delegatio (].Fr‘p;fzk
& ionss & debitoris innoftrd el €6, 1ntelligi pot- ad o, e
eft,verbis: an ctie qewifl. Perfon @ve hatinviro debitore Ewslt.m go.
Give confenticnte [ 4 Inverb: (tne Novarsen novatio fo (3. Habw.
mi‘ur gcncrlcé,& rcfpicitur ad dcltgancncm,cui tlani £.4

{peciei inclt novaiio per not. {upr ¢ 10! pam inteives (o L.1. C.
nitnova peflona, in qvam tranfire debety fecondum do- de¢ Now.
&rinam JCtorum. qve in noftrd deciione improbatur,

Al ntgab.mt nefle vim novandi der Atietfung an cine
gcojjfePecion. Suntqvi delegationea: tubjiciunt L f.cit.

in qv& fpcculls rerw sf1o prmris obligationis & cxpuﬁ'a

voluntas, qvod fecundam m-gis pro anterioribuseclege-

FIRt, requiritur i non (ecus ac in Decil: noftra. 11, Caufa

povens a” a5 pro stionem fententix roﬂcrion’s tﬂ prae=
flancisargumentorum ex jurer it beffern Redvigaritaeg

Den dae qvthus fupra aCrum. 111, chvrﬁta ‘1. Mentio

spovationts ber Novarion qchacbt weeden folles (2- Re.

mu-lhoprmfipalis obligationis prioris el-:prclﬁs verbis

fonders auch dae vorige Obligation &e. 3. Remafho ac-

ccflorii juris, hyporhec: Durgefchafts IV. Negotum,
cuiprzfcrbuntur hae reqvifita, bey der Antetjung V.

Rztio qvod requirantur h®e ad hoc negotium, ut vera
fiatnovatio! gvViaoon tantum in nevationtbus 1 fpccic

Gediétisy fed ctiam delegatiomibus hac reqviruntur, ad (0.ad . de
qvas propolitus calus pertiner, VI Approbatio: qua LL. » se.
datur vis generalis Legts VIil, Claufulaadditur, qva .m- (¢.ad 2. C.
peditur vis introducendi contrarii. Ltrum propter hanc Qv+ [it
claufulam nequit introduci contrarium ¢ Affirmat long.confw,

- Zgéﬁ;{ﬁ.ﬁlubﬁt ratio.Perez.ad C.(c.Forte ¢x ed rationey M. 3.

C3 qvia
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qia nemo potelt eam legé fibi dicere, utdpriore voluu-

(J.L.u.pr- rate¢irecederenon liceat,(d.& qvod poﬁcrior lex abro-
w.debrg, gerprioremNam votelt caufa movens ad prohibitionemy .
111 contrariz con{vetudinis v. <. tolli, julta fuperventente
(e.Vallsuf. ratione(¢. Ea (ane, qve ipfa fibi gvaq; civitas conftituit,
i parat: {mpemurari (olenty vel tacito confenlu populi&e. f. EX
jur.Gan.ae gvibus explicandaca lunt, qvx Gail. tradit (g, declaus
Confved. {ula derogatoria, de irrationabili confvetudine. Putod
§.3. 77 Igitur qvod & hictemeritas & imprudentis Judicum, -

Cf Jor. F. lioramq; colreeatuty qvl vel gratid, vel ignorantid ru-
ded. N G. untconrsajuta. Qv res femeliterumg; repetita tran-
& C. firinobfervantiam judicialem, qva jura publica plafie
{g.1. b/ 8 -facitimcerta, contra Superioris voluntatem. bene Phil,
(frvin Dis- -Burchard, (b, Ades, arryillivem acuretsgisfc w105 VideN

enr(.deho- tur, qus palam preferre aufi [unt,picraig, snp Judscinm de
diern. Fus Ao Fas liteshodie arbitravias cfft, quas Fudex pro arbstrie
n'.rpr.T(-w- fwa¢9c. decrdere poffitsisdem addit pag.:6. li omenibud
¢4 Remsed. vervolocu &, e Arhei/nssm magns virspts ﬁ:ccnjurl.',
p. 3% talesq: dars [.fP: hodre jw‘f{ce.r, quEnec THTA, NEC MY amen-
menta, necipfum D Evm curant [ed [olummado parias ve-
ramtur, que [ibiex contempisn [pecialis & corivsfimme, non
gontroverfelegis smpandent, Confirmatut hac {ententja
verb + deefeiben in unfern hohen und andern Eerichiin
taclysulebe/nnd ¢in wicdriges nicht anfubren julai,
Ubi Judicibusdatur negotium,neadmittant contrarium,

J1X. Exceptio,deqva paule poft.
§. XXIV.

Qraltio furgithic; utrum hic Decifione Sax. ad
omnes novationes & delegariones requiratur (1. Exe
prella mentionavationis 7 2. Calflatio veteris obligati-
onis&principalis&acccﬂbriz? Qvod videtur negan-
‘dum]l. qviaLif. Cy de nov. meq; alibi neqs Decif.66.ab-
rogaturs itaq; in Saxoniid oblervanda sltperdiciain
| 9s 320

T —

s S R

|
l
E
a
4
l
b
1




R .

§.13. Jam'L, fin. mutavit jus antiqvum circa prafum.
tam novationein per {upr,all, falvo jure circa tacitam
propriéﬁc dl&garn.lg-tur iJemyobtinet jure Saxonie. I
F.x mente Serenishimi LLtoris : qua crat_principalii,tol-
lére litem circa prafuaipl® novationis fpecicm: nam
delegatio nuda, Asweiiung non habet vim novandi,fed
qvicqwd etd. ineft przl‘umpriombus accepit, ut fupra
§. 21. pmbatum eft. Hujusmod: prtl'umptiuncl non ads

mitiendz propter noftrain Decthonem, 1n qvd declara.’

mr:Ftuﬂh,hanc dclvgariont 0 fpctiem prtfumprz novde

tionissjuXta doCtrinam qvorundam Dd.,nonvero admits"
tendam elle eam, L.f enimeli¢’accipiendam tamde no- -

vationibus 1 fpecie qvam delegationibus,  Eftigitur
Decifio hzcdeclaratonia L. £.C. de novat.

§. XXV.

Quam interpretationem dubiam efhiciunt, qui ad-
grittunt principlum: facitum 1dem operatur, qvod eXx-

prcli‘um’ cum limttatione: nifi vetba ggr"[]'_i beﬁirmﬁ |

aCtiis requirantufy uf ficin L. ult. C.de novat, verb. &7 bos
exprefferint.  Deinde, novatio fir per ftipulationem,
quc vcrba r_cl]u-*rlr Frimum ugun.tmum hmehnﬁ
liborat: Legem fin C.denovar: formam praicribere
©omni novationi?$ q?od l'upra negarum tﬂ'. palt?tulﬁnta-
teprobatd § 12, #.19. A particulani forma ad univeria-
lem N.V C. Alrerum non ftnrgit: aliasjure antiqvo
ante L.f C. denov.nunqvam dubirarum fulle " de
animo novandi. Nam jure anugqvo ftipulatiofemrper

reqvifita ¢ft ad novationem per all, §.0. Aliudeftverb's

exprimere animum novandiyaliud eft tipulatione expo-
nere ncgatiﬁ, ¢xXqvo povandianimus pi ziun itur, S pu-
latiojure antnqvurcq?:rcba[ur ad novationem, non ad
snimum novandicxprimendum immediase. Diverfafane

fune




(unt verba exigere ad negotium,ex qvo prefumiturani.
mus novandi, & reqvirere verbay tangvam moduna
expoacndl animum novandi. Et héc concello, qvia
hodic pacta fufficiunt ad agvationem , {equeretur ,

novationem  non  reqvirere verba : qvia pa&a
ctiam dantur fine verbis. Neq; obftane verba

Decil. allermajjen diefes sn delsgationibus [0 wofil alg

anhern Novatsonibus &e¢. . Non enim hzc verba
funtlmiverfalia , f{ed indefinita, qvibus abrogartur
fententia Dd. in prim, lin. Decil. qva ad L. f. C. de
nov. non admittcbant delegationem » reltringentes
ad novationem. Hec (ententia mihiarrideret, & fore
te ex Cathedra defendi pofler, nifi | verba Nov,
LV  Alf wollenrir &c. und ernftlih befohlen haben
& in fin.§. Deaif. Saxon. in Beidhinuf verd. und bey Xec.
s in Refol. Grav.tit. o 3. §.48 95 49 verb. nidye

mit deutlidicn Morten altud {vaderent: [. itamagis
evitarentur lices, 1L, In Foro Saxonico ad omnemn no-

valionem reqvirerent mentionem novationis, & ut ¢x-
prellis verbie tollerent ac remitterent priorem obligatis
onem, hypothecam, fidejuslionem &c.In Camerd [mpe-
giali novandianimus ex adeo,urgentibus conjecturis, ut
peripicuum e(Te poflit i prima obligationepartes reccde-
re & illam 1p {ecundam transfundere voluifleycolligitur,
tefte Gailio 2. obl.30.n 4. fine mentione novation's. 'n
Tribunali qvoq; Reglo Wi mar. nonad delegationem
precise reqViritur NOmMinatio novationis, admicruntur
& conjeCturz concludentes D. Mev. pt.2. Deeil 240.
multisq; aliis 1n lecis Vinpius ad J. quib. mod. toll.

.bl-‘. 3- n-_7.
§. XXVL

Explicata regula, fecundum normam interpres

tandi receptam, & principia juris ad exercendum in-
SCHiUm'
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genium , falvd autoritate corum, qui CoryphaiLes

gumprudentum audiunt, qvorum copfortium difh.
culter évits gur, gvodinfore velutiig perent, & Le-
ges preicribanc: uc inalia materid graviter monet
Miugnif.D. Ziegler,(s. Pergendum ad explicationem
exceptionis. Caufamovensadexceprioné eft finedu.
bio, ui expedita fint commercia, arg. Mandati Serenisf.
Eu_&.s‘,th.'a; jAh,n,o 10/4 D '5., vantrocn 'Comm erciis
tor flaccer Sauff gofoffen Qua copmarcia facintad (a

futem publicam,'& ptilia func(k maximé qv& juvant
Remp neceffariis (L Indenon femel jure fingular
utuntur mercatores, Qo Ipectat, inter mercatores
ex bono & gqvo zg) neglectis apicibus juris 'm. & lold
£ati veritate infpe&a ¢ m. Fo refpicic LLtor Saxon:
verb: billig, S'uEict_ft_i,:m:m‘ni wercaroresincer fe s
gentes uneer den Kanff und Handels tauten. Qvam
reftri@ionem inaki cxceptrione Mandatum Eletor.
cit. haber verb : “atlein Kanif-fcurk auggenommen.
Indeagentibus cam alits non mercaroribus non vide

tur Xaweifung eine Jahlunag feni. Reitringitur an-
tem hze exceptio ad eerrum aegotium tir otefen Paflu
five fnder Anwetfuna. Ucverd incer mercarores ha-
bear vim novationis, fiat confenfu delegati & credi.
toris, cuidelegatur (o. Ubinotatidem Lipliz fecun-
dum decretum ab Ele@&ore Sax, confirmatum requiri
ad acceptionem fcripturam.  Negq; 1n Sixonia tan-
tum per Decil: hoc datum eft mercatoribus, ut adh-
gnatio five dele atio habeat vim novactionis & [o-
luttonis : fed & alibi, qvando conftat five ex facto
contrahentium, five de jure, confvetudine & obfer.
vantid mercatorum qvoridiand, inter mercaiores hoc
a&am eflc,ucalteraobligationum perimeretur (p. Pro
scceprationis (pecie habetur infcriptio mercatoris,

alterum pro debitore fuo agnofcit & cum in finem
D libro

[/perls. g
3.7, de Jur,
s
(. "Cj'aihf;'
L. 29. 5.
quadany
w. mand.
(m. Carpz,
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21. 4t 2.
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libro fuo infcribit /4. Quz delegatio prefumpta intex
mercatores vini povationis habet, niEchcgatus debi«
tof proxime detoturus ' r. Confirmantur con{vetue
diaes mercatorum in hoc negotio exprefse & (ubdue
cumurrtgulx. Colltgia r‘-hicmapprvbl’t;_confw..
tuditem poﬂointroduccrc, notishmum eft. Et fiz-
tuta Collegiorum & Corporum per (¢ valent mo.
re’ padti s vel prafumpti, vel expresh, vel taciti,
prout vel expreflus, vel prafumptus, vel racitue
concurrit confenfus: modo ne derogent Legis
bus,néq; deftituantue {ud ratione., Res
gvirunt hodietamen communiter Cone
firmationem,ut vim habeant geney
galiorem per vulg. Conf,
D. Struv. (8,




ut alio intees
publica pra.
habet hee Al-
gotium civile
a8 & animum
hitituente five
atem. Pofitum
Wezoritur, hoe
[criptum, age

i&i!. V. this

;onccp_tlm,.s . &

(k- Non qvod

[y POLILLS arbie

erunt vim: ¢y

mrnlla & CiVie
Wam paviey iy
HOTUD jutcie
oluntate, (ive
causa nos tes
{unt: merico
Ity tenebunt o
us voluntatem
eredratem fae
¢ gerendoaut
intatem fuam
ditate /®w. Fa-
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