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CONTINVATIO

WKL Racedentibus titulis generaliter iustitie ac luris doflrinam
4J% originemy, /;ropmc’?zfz'bw recke prafens [ubiungitur, [peciali-
LR ter effentiam vim ¢ efficaciam [pecierum Inuris, tam /Er.y;n
ex confenfi ?;z;w_z{ﬁ’f{o (3) (¢ pracipue duarum eius partium legis &
Senatufconfulti) quam non firipts ex tacito p;’acc’da’;zfﬂ, (b) decla-
yans.(c)

(a)§.conftat,Inft.deinrenat.gen.& cinl.iusciuile.6.f.de Inft.&iure:(b)l.de quib3a,
cum {eq.h.t. (¢)VVel.Zal.&alijin parac.f.h.c.

THESIS L
l Ex diuerfimode defcribipotest, late, quod fit commune praceptun, Virorum pry

dentium confultum,delictorum que (ponte vel ignorantia contrahuntur,cocrcitig,

communis Reip [ponfio.(a)
(a)laff.h.t.ybi Zal . late hanc defin.explicat,& Ial.ibidem,

11,
Stricte vt conuemat 1rs Romano : Lex e5t,quod Pop. Romanus Senatorio magistraty
vocante,veluti Confule,constitait.(a)
(a,l.Lexeft Inft.deiure nat.gent. & ciuili,Mar.in Q}:c.aurcﬂ p.3.0u.2l.
I1L
Hodie tranflato inprincipem omni impevio, is hanc poteStatem habet, & quodeung,
eiplacuerit, pro lege habetur,(2) quemadmodum & quilibet Rex Superiorem non re-
cognoﬁm.r,( b)vnde fiper eumanducatur obligationota non :?xp?’cjﬁ! actionis nomine et{-

ams, Condicl, ex lege Principali agendum erit,(c)Secus fi fuperioremyecognofcat,( d)
(a)§.Sed & quod principi.Inft.de iure nat.gent. & cinili.l.r.ff.de conftit.l2.§.ita i ¢ fo

uitate noftra.verlauc cft principalis,ff.de orig.Iur.(b)Sebaft.Med.in tract. de leg. & (1.

tut:p-1.q.19.nuni.3.Ialin l.oum.ro.C.de Sum.trinit.vbi communem dicit.(¢)Sichard.

in Rub.C.de cond.exlege.num.z. (d) Iaf.inlLs.ff.de verb.oblig.VVelenb.in parat. C.

h.tit.
B0

Conduntur leges,vel propter perfonas,vel ves,vel iudicia, (a) eaq, futura nop prate-

vita,(b )nifi veniant declaratiue, (C)vel nominatim & de prateritotempore, ¢ adhue
pendentibus negotijs caneant.(d )

(a)l.2.verb.duntaxat negotijsatque perfonis,&1.3.C.hit. VVel. inparat. ff; n.4.& C.
cod. n.h.t.(b) I'leges & conftit.7.C. & l.cii lex.fF.h.t.c.fin.de conftit. Suh:\ﬁ.i‘x-igd,d_”;ld'
q-8.p.3.num jo.(¢c)Bald.ind.Lleges.num.1.& Iafin l.non dubium in ‘3-Nfllﬂlﬂli.(d).\[cd.

%

d.loco p.4.q.35.& ibid .pereum allegati Sich.in Laffiduis12.num fin, Qui pot.in pio.hab
(usinl.fin.C.de padt.pig Bioiieg-
caiusinl.nn ¢ pact.pig.
V.

Anverdfi lex noua faitafuerit, & de contradtu ante legem nonam mito, lis moue -
tur,

] . .
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tur monalex interim falta,porrigat f6 ad iudicium pritea fufceptum? Bt fub diftinctrone;,
negatiue,lege circa ordinationem contraétus : (b) affirmatine, circa ordinationem pro-

ceffus difponente concludo.(c )

(a)glinLleges & conftit.&ibid.Bald.num.2. C.h.t. (b) Auth. vt cam deappell.cog.in
prin.facitratio,quod contrahentesdealia folennitate non poterant diuinare L.teftium 3.

Cideteltib.(c)Bald.d.loco per ibid.alleg .Caftren. perl.3.§.peniC.de iur.calum.
V1.
Conilitui leges de eis,que frequenter continguntyoportet, (a) Cumverd omnes arti-
eulos legibus comprehends impofibile fit, permiffum est ei,. qui wurifdictioni praest, cum
in aliquo cafis fententiaeavummanifeStaest,ad fimilia prosedere (b) nifi fint contrara-

t1onem fufcepta. (c) |
(a)l.iura vbi Bart.cum {eqq. 4.5.6.8.& 1o.ff.h.t. (b)1.& ideo11.ctifeq.ff h.t, (c)l.quod

contrar4.ff.h.t.Vbi late Zaf.quiaad ynum inconueniens nondebetaliudiequiargum.l.

1.C.dedotis promif..
VG

Ad effentiam legis, fcripturam omnind nece/Jariamveffe arbitror, (a )atque in eo eti-
am xconfuctudine differre, [cripturamnonzrequivente,(b) licet in feripturamvedalta

(vt in¥fibus feudorum patet Ynomen confuetudinis retimente. (C)

(11)§-cx non fcripto,lnﬂ-dc jure nat.gent.& cini.ghin l.1.fF.h.t. & Bald.ibid.&ali) co-
muniter-licet communior opinio fitcontraria.Med.qarnum.r.p:3.delegib. (b) Bart.in
].2.C.qua fit longa confinu.s.Pet.Rauen.in tit.de confuetfe&.r.nui 4. Caft.inl. de quib.
nu.7.h.t.VVefin parat.ff.h.t.in medio nu.8.(c) Roch.Cur.in prefar.nu.s.6. &feq.tratt.
de con{.Vbihancopin.communiorem tradit.num.z. VVelenb, in procemio tract.feud.

nuM.G.
| VIIT.

Virtus legis eSt imperare, vetare,pernuttere, vel punire, (a) & quodcungue contr&

eiufdem probibitionem.fiue divecie, fine indivecte factum fuerit, illud pronullo est, ( b)

atque pratereacontra faciens pona arbitraria puniri potest. (c) |
(a)l.legis virtus 7.ff.h.t (b)l.non dubjum.C.h.t. (c)l.nemo-martyres vbi gl.& additior
indite.d.C.defacrof.Ecclef.Bald. & Caft.ibid.
IX.
An autem altus [ubfistat,quando eundem lex probibet & extrinfecam penam [pecia-
lem fibiunait,nibil antem de annulatione memimit, controuerfiiurisest. (a) Et fub di=

Stinctione communiter refpondetnr.(b) _
(a)Bald.in l.non dubium,nu.28.& Bart.& in l.cumlex 46.fF.de fideinfl. & inl.prator

20.ff.de Op:-nou.nunc .(b)Bald-d.IDCO-& num.Calt Ibldnll.ﬁ"ibl tradunt.

Xeo
Communis verd ytilitatis ac [2lutis canfa constitni lex debet,(a )& fiprinatorum odio
factafit,(b)illudg, legitimisconiecturis probari queat, licet verbis generalibus concepta

[fit,appellare abeavel exceptionem doli oppenere poffunt.(c)

(a)l.humanum.C.h.t. & Auth.de mandatis princ.in initio I.lex & l.jurafbh .tl; (b)L
uma-




humanum C.h.t.(c)Bart.in l,omnes populi aum.s3.De Iut.&lusreff.lafoninllextng

3.4.5.&G.f.h.t.
X I

Cum vers legitimo modo lex condita est, & certum tempus non adiectum (@) committ

F

miter placuit, [cientia non interuensente mtersm, ( b) duobus a die publicationis cffluxss
menfibus ligare.(C)

(2)cuialias tandum.Med.q.34p-4-tralt.delegib.c.cum (ingula.de preebendis (b)1.fi,
dedec.abord. fac. Bart.inl.omnes populinu.37. & addit. bid, in liet. k. LiiF.t hanc opinis
oncm veriorem.(¢)Medic.d Joco in fine,d.q'34.auth.ve tadte nguz Conftit.Noucl.66.

XIL

Denique derogatyr legi constituta, &y illud varie vel per Contrarsam posteriorz, (a)
velper rationem [ublatam, (b ) per non vfum vero neutiquaim, fi non habeat actumin e
legs exprefSe contrarium. (<€) :

(a)Med.q.36.num.1.p.4 (b)dloco.Med.num 2, Sich. Cde collat. num:7. (c) Med.d,
p.q-37.Sich.inl.rem non nouam,1z.num.7.C.deiud. Iafon inl, de quibus rum. 33, ybg
communem tradit.

XIII.
SenatufConfultum est,quod Senatus isbet atque constituit, (a) qua Rﬂfﬂﬂﬂrc hff{ hoe
die careat,(b )manent tamen ea,que in corpusrelata funt Senatufconfulta fuowigore

¢ authoritate.(¢) | s
(a)l.Lex Inft.deiurenat.gent.& ciul.vnicade Sunntu[1*0:1flllt_lﬁ;l-l1ﬂ!1 ﬂlllbi;;lturff.ln
£.(b) Nouclla Leonis 78.(c) Cuiac.in parat.C.de Senatufconfultis.

X TN, o
Confuetudoporro,(a)de quatertiatituli pars agit, hoc patlo deferibi potest; quod fip

ins non [criptum V[ approbatums, (b )vim legis obtinens.(C) |
(a)l.dequib.32.cumfeq.fih.t.§. exnonfcripto. Inft. deiure nat.gent. X ciuilifacie |,
omnes popuii o f.de uft.&iur.(b)d.l.de quib.cum (eq4f.h.t.(c) Petrus Rauen. in tit.de

confuetrfecr.a.nu.r,
| AT

Hc vel generalis eft ,que inftar legis vbique obferuatur, (a) vel fpecialis feu localiy,
que ad certum locum reftricta est,vim fFaruti fine legis mumicipalis obtinens,(b )a ingos

' o L] : v - ... 1. . - - 510 ) + . ,l«n--;  § Tr f 1 4 |
Is in locis tantum vbi viget,(C ) non verd’ extratervitoriom obligans.(Q)
(;1)\3\"1.'11 nb.an parat num.8:h.t.Schneid.in §.ex non (¢ |pLO, NUM.2.d¢ Tre nag oen
r 11113 KV '*'-.']‘I. TI'I, 1.:' 1TRI: irrEeIT Y ad s s ) Abiited L Ce D d
&m.nn{nﬁ Velenb.d loce all) It ~..~||.]t.‘__-"“.n..+i.'1 ¢ QU .i.t..nl,ﬁ.li.h.t.g;_“u_“__

gnmedio Aluarot.inc.rdefeudicog.intinenum 3 facic L.eaumde 34-41.0.t.(¢) Gail lib.5

obl.35.(d)Curtfett Q. NUM20.1NCIPILACIMOLEITio quEio, blcommunem tradit. facit

TN yd.de confidib.6finftde iurisd.om.aud.Bart.n L Aum.23, Cude {ume-
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(a)Roch.Curdet.o.num.r.lafonin [1.C.de fumma Trinit. & fide cathol.c.certificari
defepult,(b)Med.q.11.p.4.deleg.Cor.d.loco num.z.ybilate pex can.qua contra mores.s.
dift.in verbo peregrini & perldifundps ff.de cuilt.

AVIN

Viterius quastioniseffe potest,anfailo compromiffo in arbitrum vt de iure pronunciet,

pofsit fecunduns ﬁat;tm vel c:oﬂﬁmmh}m locy pronuncrare? Et affirmative conclus
dp.(a)

(a)Curt.in praefat.c.cum tantoext. de confuet. num.37. Panorm.in Rubrica num. 2.
ext.de confuee.lafon inl.omnes Populi num,18.f.de iuil.& lurc1n primalettione, & fc-
cundanum.23.

XVIII,

Introducere Confuctudinem quidem omnes [uperiorent non recognofcetes poffunt.( 1)

'y

Recognofcentes vero,atque ius ffatuendr habentes duntaxat localem,( b )citra fip erioris

autheritatem atque fcientiam;mode non contradicat.(c)

(a)V Velenb.in parat.num.8.h.t. (b) Schneid.in §.ex non (cripto numaz. Inft.de fure
nat.gent.& cinili &Jafin l.de quibus nu.30.ff.h t.(c)Schn.aclaf.d.loco,Cur.d.tradt.inc.
cum tanto num.24.cxXt.deconfuct.communem dicit, ybi pluresadhoc allegatyidem res
ftatur Panor.in d.c.nu.3.

XIX,
Ve asutem fubfiftat Conftietudo, Principiomter alia vequifitavt fit vationabilis, (a)
vequivitur. vide grauitér difeeptatur de Confuetadine in totum parentib. legitimam aye

o d
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3 (n)].quﬂd noncomunc 39.(T.h.LC.ﬁH.(l}(t-dt‘{‘ﬂntvhl Curt-ﬁ‘&.z.num.zg. e r:.‘ﬂ.g. in,
princ.Schneid.in §.ex nonferipto.num.4.Inft.h.t.Gail lib.2.obf3r.num a1, (b)Mynfing.
cene.6.0bl.4 4.vbi plures huius quitionisauctores numexat,quem vide,
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Secundd : Atuum frequentia, ex guib. tacitusinducentinm confenfus,ad legitimans
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effe, [i fint notovij, (C) ac alf haberinequeant, gd)ﬁfﬁurr,t{gnfhmw

(a)l.dequibusin fine,& 1.Sedca 3540 h.t.(b)L1.C.qua (itlongacon{.l. anintotum. 3,
C.de ;t'dli.priu.fn.‘ﬁf'l{:hm::d.in §.exnon fl‘ripLU*nu-3.;'~1)'r:f::c11r.6 obfi4r.nu1s5. vbi com-

munem tradunt & Gailllihz . obfarnind . (dil.cumde cotrfuctudines4. & l.nam Impe-

rator 38.41 h.t. Barvin dihdequibus ouazdl e VVetinparacnu.8.
i

X7 U
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ostremo legitim? prefiripta evif, (a) Atq, 2 bocdevem annos de iure ciuili fuffice-
ye ComMINIEY placiat, (1 ) exceptis els , Gue principiinyy preciimentia rveferuate funt,
yebus, (€ ) Verumboc exnre ture don definito beinpanes(Q)gs potius, qui iudicis arbs-
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(a)l.diuturna fh t.Mynficent.6.0bl 4.n1.9.Gaillib.2.0bf31.n.1. (b) Tafiin 1.de quib.
num.45.6.h.t.(c)Schneid.in §.exnon {cripto nu s.Inft.deinre nat.gent.&civil.(d) Cu-
1ac.in parat.Menoch.dearb.lud.lib.2.centa.cap 83.nu.6.(¢) Menoch.d.loco, vbi pulchre

tradit quemadmodum Iudex tempusarbitrar: poflit, ex varijs circumftant.adde do@t.a
Menoch.citatos & Cuia.d,.loco.

XXIL

Eodemmodode alijs duob. requifitis [tatuendum videtur, vt cum cert definitum

non exsiet, qua confuetudo dicatur rationabilis (a) & quot actus fufficiant (b) arbitrio
Tuaicis viruma, committatur. (c)

(a)Menoch.dearb.lud.lib.2.cent.r.cali82.in prin.Schit.in §. Exnon fcripto nu.4.Inft.

deiurenat.gent.& ciuil.(b)lafiin l.de quib.nu.51.& Menoch.d.loco. cal:81. Mynf.cent.6,

obf.41.nu.7:Bart.inl.de quib.fecundalett.nu.rz.argum.l.r.ff.deiure delibdnfine,(c)Dd.
citatis locis.

XXIIL

Fundans [e inconfuetudine [emper eandem allegars, (a) ac nifi generalis & notorig

fitprobare,(b) tenetur, 1dq, vel per [cripturam, [Eineamredaita eit, () vel eadeficiens
teper duos testes, (d) deactuum frequentia, & temporis diuturuitate deponentes. (¢)
(a)Iafiin L.de quib.nu.88.let.2.per ¢{upereo 3.vbi Canon. de coniug.pirit: Mar.p.3.
nu.r29.Cur.ante L‘it'Ji::--:G-S'cL‘T.E-im;'ipir.turtlfx quaro infine,nu.4. (b) Myni.cent.5.obf,
96.Gailllib.2.obf.31.nu.r7.& alij anté citati, (c) hoc quibus modis fiat, tradit Bart.in fe-
cundalect.d.l.de quib.num.a1,(d) Curt.d.loco, & Seé.num. 8. incipit quarto quaro.per

Lvbi numerusf{F.de telt. (¢)Cur.d.loco.num.zr.vbicommunem aflerit.. ¥ Velenb. in pas
yee. hi.tit.

XXIV. S

Anautem doclori de confuetudinenttestanti credatur ? Deinde ei, contva quem alle-

Zatur &' probatur,in contravium confuetudinem non adeffe, probare permittatur?contyge.

uerfisuris e, Et ad priovemmegatiue (a) posteriorem very affirmttiue (b) refpondens
dum videtur.

(a)Ialind.Lde quib.leét.z.dum.89.in fine.Curtan d.c Sect.nu.9.vbi communenrdis
cit Myn{.cent.6.0bt.68.vbi hanc opin.veriorem dicit.(b)Cuir.d.locoSedt. s.nu.1.vbj plue-
resallegat, & hoc veriflimum reputat.

R XXV.
Effectus Confuetudinis 53, fi fecundum legem introduta est, vt eam interpretetyy:
' confirmiet (a ) Siprater legem in cafu aiure non decifo folaobtineat, (b) Si conty le-

gemnon adiecta claufula coufuetudimem improbante, () ei devoget. ( d)

(a)c.cunvdilettus.exe.h el .fide interpretatione §7.4F.h.t.& Curtiin c.cum tanto Selt.
s.num.4.(b)l.3.C.quafitlongaconf & d.1.fi de interpretatione(c)c.ex parte exe.h.v.l 2.6.
])tuuﬁ,fl'i{l'p:vit_;l.lit ia auth. CiflaC.de Epif.& cler.auth Naupia C.de ﬂll't-}}ruc_-cdiiji}:-
cundum Zal.in Lde quib.num.42.adde Rauen.Seét .1 num.45.(d) Iallin l.de quibus num.
gs.&ibidem Bart. inlett.r. & 2.num.§.& Caftrenfis num-18.19.&20.vbj declarat quomo-

dointelligenda {it Glofla volensesroncam cofuctudinem leginon dcrognrr:, codem mo-
do.vt Bart.& Iaf cit.Jocis. 12

Hine
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XXVI.

Hinc duplicitey infevo confuetudinem contrains commupe receptam,(a )in multis lo~
cis, vt indefuncls coniugis hareditate [upeifles,tiberis non exstantibus, ( b) velfi fupers
funt in bonis duntaxat maobilibus [uccedat,liberis penitus exclufis,(C)vt validam,acyatio-
n on contrariam [ubfistere.

(a)l.1.C.ovndevir & vxo.(b)Gailllib.2.0bf 124. Oldendorp.Claffes. 2. 6. (¢) Gaild,

0co num.3.vbi plures allegat Curt.Seét.s.nu.ar.in c.cum tanto ext.h.t. Peck. in traltatu
deteftamentis coniugcap.a.num.tlib.z.

XXVIL
Nopminus autem atg, leges ipfa,confuetudo obferuada erit, vbivalida reperitur, (a)

cumvtriufque tranfgrefloribus eadem fit prestitutapena.(b)

(Q)l.minime 23.& L{i de illl:(‘l‘pl‘l.‘tﬂtiollc";?-ﬁ‘-h.t.h'h:d.d.tra‘r}.du legib. & ftat.q.16.nu.
2.p‘z.(.b)gl.in can.in hisr.diftin.in verbo.confuerudinum.laliin d.l.de quib.num 7.Det.
Rauen.ind.tit.de confuet.Se@.a.nu.26.& Seft.z.num.43.

XXVIIL.
Hinc etiam Tudex comtra eam indicans lirem fiam facit. (2) An autem is confuetudi-

| wem locilitigantiugg vel udicif [equi debeat,grauiter difceptatur.(b) Et communiter

euminpraparatorys ¢ Ordinatorys ludiciy confuetudinesm,( ¢ )in deciforss loci conty -
Chus,( Mequidebere obtinuit.

. (a)Iaflin Lde quib.n um.z.ff.ht.§.1.Inft.de Gﬁ'.iuf.{.vbi Dd.VVelinparat.flh.t.ferd in
fine.(b)Curiind.c.cum tanto Sect 8.incipitdecimofexto quaronu.37. () 3.ad finem ff.

deteftib.Bart,in Rub.C.quzfitlonga comfumu 3o0.(d) Lfi fundusff.de euict. adde Cure.
d-loco,plcn& hicdifi inguentem.
' XXX,

Denique confuetudo legitime introdudta, & praferipta per contrariam fimilem
' vollitur, (a) Nondum verd preferipta per Vuicum actum contrarium Iterrumpi-

tur.(b)
(a)Bart.in Rub./C.h.t.num. 40.Taflind.].de quib.num.yo.Panor.in c.fin.ext.de 5.
1 Cur-d-trnﬂ'-Sué’t..;..uu-Gg*(b)‘Curt.d.lﬂcﬂ,num.ﬂa.ptr glinl nemo§. temporariaiss.ff.

de reg.iur.& num.67.vbirequirit vt aftus it factus apopulo vel maiore parte. adde Pa-
‘ nor.cit,loco num.io9,

XXX.

Finaliter occurrente cafu, neque iure Jeripto, neque confuetudinario decifo ad fimile

confuetudinis vecurrendum,(a) lege autem firipta exftante fimile confuetudinis repudi-
| andum(b )concludo.

(a)l.de quib. ff.4

.t.&:l;I:’C.qum fitlongaconf. Iafind.l.de quib.nu.az. Cur. ind.tra&t.
5;;.1“:.4..11L1mi.3.(3;1n

in d.l.deguib.num.2.limitat fi fitfecundum ius. (b) Iaffuse d.loco.

’ num -114-\’111 cOmmunem aflerit,& Fulgofium contrarium tenentem reprehendit. Cur.
late d.loco.

COROL-




COROLLARIA

i
i Confuietndo permittens pFcinfa feudalr ol Domino Parium Electionem non v
s
(a) Gail.1ib. 2.0bf 74. tex.apertusin ¢. 1. circa med. Sicontroucifia fueritinter dom.
&ao & .1 aeconf. feudiapud paresterinin

11

l & .-#-.':"? 'K | ¥ . =g s L | ‘- | .-.-.
Matutum de vebus fendalibue tefaments fallionem tndulzens (a)

r

I .
Confuetudo vi

) Al
' o4 T4 I RS S < 0y < K3 R . o8 B 54 7 Vgl 4 "R\ 'r
CON.TAlLI ..,:_fl.-'.:a'l.”f.!+ ¢ LELET f;i‘r;f’.lﬂ-fa‘{'f.;'a;! [1s ') Yy : ;J,)I “ ko2 |
2) Bald. in ¢ §: circafin prmeip.n pentil. (t. num. xo.defuccel. feudi Iaf, in I,

de quib, mr. 65, h. t.(b) ¢ L deluc. feud. vor Feudrita,

1711 |
| Quot Alus ad acquirendmcon fuetudinens infeudands fufficiant,Iudicis arbitvio ye-
A chius committituy.
Menoch.dearbit:Iud.lib.2.Cent.1.caflu 2r.
| . I1TL.
In feudis ius comnune post feudales confuetudines attenditur. (a)
(a) VVelenb. inprocem.in cract. de feud. nu. 4. Bald.in ¢, 1. num. 5. de feudi cognit.
Maranta parre3. num. 68,
Difcrepanteinre cinili & Canonico in quesisone Iure feudali non decifa,in vtrogse foe
vo buic flatuy.(a)
(a)Bald.in c.Imperialem §.fin.ver{.Porra in feudis de prohib. feud. alienat. per Fyed. -'
Cure.Sedt.g,num.§o.1n ¢c.cum tanto ext.h,t.Maran.p.3.num.88.
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