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ORDINIS RATIO

Zry) Pmtota cuinfque canffevis ¢ effentia in probationibws confi-
sé Y05 fFat,(a)Ipfag rerum geffarum veritas iniudicys parim profi-
SN ciat,nifi probeturs( b)Confequens est,vt.premifsis contra i
um (peciebus,de eorundem probatione difputatioinstitnalur. (¢ )
(a)Mafcard.in tract.de probat.q..nua2, gloflinc.2.§. Tellesin verb. interrogatoria
deteft.in 6.(b)l.duo Titij 30.ff.de teftant.tutel.lInlege 77.in pr. ffy decontrah. em ptal.
exculationis 2.C.deexcufatitutor.] minorum 6.C.de prad.& al.reb.minor..doceancil-

lam 9.C de rei vind.c.folennitates 16. §.3.de confecratione dift.1. (¢) VVelemb.in paxate
h,tonuenin prine

AXIOMA L

E ST autem probationibil aliud,quam legitimarei dubia per argumétaofienfio.(a)
Estg, inartificialis feu divecta;aut artificialis fine obligna.(b)
(a) Azo,glofliBartiin rub.C.h.t. (b)Duar.anniuerf.difputat. cap.27. lib.1s & de pro-
bat.can.2.Menoch.de prafumpt.in prelud.nu.6.VVelemb.d.Joc.nu.4.
Pe3 P prang 4

11,
Inartificialis & divectaprobatio dicitur, cum fine arte directo reperitur hoc ipfum,
anod intenditur:(a ) Eagyvel est plenasvel femiplena.( b)
~ (a)Menoch. & Duaren.praci tat.locis.ille nusvcum feq. (b)Mynf.in tralt.de probat.
in princ.VVel.d.nu.4.glolin lL.Teftium3.6.2.11 1.'crb-i*pccit:m-,i'l‘.dt: teftib.
111
Pleiaprobatio eft,que plenam Tudici fdem in finienda controuerfia facit : (a) Et hac
denup aut eft propria,quefit per Te les(b )& Inflrumenta; (¢) aut improprid, quafit
per confefronem,(d )l uramentim,( C)prfc{fm:ptfuuem,( {)¢o faltt Evadentians. (g)
(a)Mafcard.de probat.q.4.nu.15.V Velud.nu.4.(b)tot.tit fFLC & extr.de teft.glof in L.
cum fuper 10.in verbo alijs Cide rei vind.(¢)tot.tit.ff.C.& ext.de id.inftrum. | {criptu-
ras 11,C.qui pot.in pig:(d)tot.titff.& C.de confefl" & tit.de interrog. action.l. cum pro-
batio.s.ff.h.noftrotit.l.cum te tranfigifle 5.C.de tranfaét.(c)tot.tit4h.C.& ext.deiurcie
(f)l.A Diuo Pio 15.6.0i pignora 3 ffidereiudi.l.Restudicatazo7. f.de R.1.c. afterte exe.
de prafumpt.& c¢.Is qui fidem 30 extude fponfal.(g)cicuidentia ext.de accufat.c.Manife-
ftaiun&o c.de manifefta q.1.cauf.2 Dd.in l.admonendi 31.ff.d¢ 1urciur.

ITIL
% Semiplena veroesl,que ﬁ'mip!f_.’né Cr imperfecte probat. ( a) E aq, ; fheitur per ynum
[tem Ydoneum, (b )famam non inconstantein, () Comparationem i evaruim, d) &

priuatam fcripturam.(e)

% (ﬂ)imd‘cnd‘in comp.loc.com.in verb.probatio femiplena I\iafcnrti.a].tr.1111.1.\"Vufd-
uu‘g-"‘b}l"““ﬁ‘urnndi 8. C.de teft.c.veniens iun@o ¢ Jicet ext.cod.(c)d 1 Teftifi3.§.2.vbe

%.m cum Bart.in verb.confirmat.Spec.h.tiin §,videndi ver(.6.in fin, Mafcardvconclud.
ama 753.nu.6.(d) Auth.de fid.inftr.6.fi verd moriantur cum feq.coll.6 glofl. in d.l.ad-

1 - - ' T - » , / . : ;
1onendide inreine&in l.In bona fidei 3.C .cod Itemquein d..3.de teft Mafcarconclu.
£0mpa-

]




wn'spf!r:ltiﬂncmhtcr:ltum5;'::.i'n pr.(e) Dd.communiterin LInltrumenta 5.C.hrt.g10f'-
prallegatisloc,Bare,&'Tal.in dil-admonendi. Mafcard, conclufl feripturam privatam

1294 .0U. 4.
V.

Libri autem Mercatoram nunquid altquam pro feribente fidem faciiit? Et deipfoq
dem iure nullam ,(a) de communi Dd.fententia, concurventious neceffarys requifitis, fe=
wiiplenam,(b)'de confuetudine vero plenam probationeim conilitmnt )

(a)l.inftrumenta s.l.rationes 6.} -exemplo 7.C h.t.l.fin, C.de conueni fifc.dcbito.glo.
inl.quedam 9.§ numularios,in verb.decurritur flide edend. laflin repetit.d ladmonen
di nu.107.(b)lalipoft Bart.in rc:pft.d.l.ﬂdnn;m:-:di nu.127.fhdeiurciur. Balin l.2.nu.120
C.decden.Gaillib.2z.obfi20.0u.2.8& 3.(¢)Bald .1af & Ddiind. L.o §. numularios,deedens
Idem lafind).admonendi praalieg.loc.in hn,Gail dyobfl.20.num.5.cum feq.

V1.
Plures quogue femiplenc probationes,licet dinerfi generis, ad eundem finem tenden-
tes coniunéta,plene docebunt:(a)ldeog, Iudex in pronuncianda fententia ad Vham ali-

%

quam probationis (becien animum [aum alligare non debet,(b ) _

(a)d.L.Inftrumenta Cih.t.c.cauflam ext.eod. c.r, & ibi glofiin verb. peridoncas perio-
nas ext.de appellat.Bartiin d.\admonendi nu 48 cum {eq.Iafiibid. nu r11.mg.M}rn1{'.ub!:.
1oo.cent.2.& obf.33.cent.5.(b)d.1.3.§.2.in ﬁn.ﬂ‘.dct::ﬁ.d.l.zl.(j.r:ﬂd.LThuopumpuﬁI4-il-
ge dot.praleg Ial pratita.loc.in fin.Mafcar.dvq.11.nu.1,

V1l
Anverd buiufmodi varijs probationum [pecrebus non attentis , ipfa probandifacult#
ﬁk:tuto ad certum ;:!éqm:m probationis modum fffmgré poﬁ::?dub,&mmr + Et paﬁé,mod s

ratione falua,communi Dd.calculo approbatur.(a)
(a)Bart.in Licerti condiétio §uquoniam nu.2. fE.{i cert.petat. Bald.in repetit.l.2. ad ha.
ft.de It:ga-z.‘)‘puc.h t.§.videndum verlded pone ny.4.Panorm.& communiter Dd.in €.

ext.cod.-Myn{,ob{is.cent.I.
VIIL

Quid fi contraria femiplenaprobationi plens opponatury numper hoc anulletur plens

perfectaq, probatio? Et non annullari i fummo Camere Imp.Confiftorio deciditur ()
(H)f‘-i}fnl.d.ccnt,:.,ubf.g;. .

I
{14

IX,
Probatio autemsregulariter incumbit Alori affirmanti,(a )non etiii Reonegant i(b)
T tantumyvt actore non probante reus,etiamfi mhil prestiverit abfoluatur(€)
(a)Lil2a Lverius 21.cum 2.feqq.fFhel nla&or 23.C.cod.l.quiacculare 4-(-::.*']1'-“‘1':“'

Ifiexcautione s.unétal.adfeneratioso.C.denon nu.pecu.(b)l fruftra 8.C h.tl lﬂ‘hﬁl
Lexcautione F

1 i
j

6.C.de teft(¢)d.L2.ff.h.t.d.l.akkor C.cod.d.l.quiaccufare C.dceden. d. |
de non nu peculfi quidem 9.C.de except.§.commodum Inftir, deinterdict. ¢.
6.q.5.¢.f1.8 fane deiurciu.c.anter dileétos.de fid. Inftr.cor.iunéto c.ve noftet §:1-VEES
benefic.Bart fuse inl Diuus Hadrianys ff.de re iudicsMafcard.Jace in concJul Ator
probante 36.de probat. : '

bands

dﬂ'l-
eno

b, ¢
In EXceptiontbus tamen ac defenfionibus,vbi Reus Actoris parsibus fungitur, pro
quoque necefuate asiringitur.(a)

ﬁnicnuf‘: -




¥ (a)). 5 paltum o.l.quinquaginta 12 1 qoties 15.6.1. ], in exceptionibus19.%. _um de in<

debito 2.1 prinylh.ad.i.Ceoddafide excepr duJf1quidemn 9,C.cod. '
| X s

Attore veronibil penttus fuper capitulis (eispreducente, nummne Reusvel ad Turand i

velreferendum cogt pofiit,contvouertitu ¢ Linegatwue detevnunaniibus asiipuland um

Yo T J-r ’
VEeTik €Xx I)rf.'.ur.’d.( J/i

(a)iaf.cleganter in repetit.d Ladmenendi n.zo cum {eq.de inreiur.Spec.fingulariter
10 tityde Iuramentl delatione $..vert din autem .Tt;'.lur—.\1-T'JL‘-]l'n‘-l*fﬂ“ilu-ﬁfhlh-‘,’.Ua

XI1L,

Veruntamen i aut Actox intentatam [ua adkioneim femiplene probauerit, (a) aut pras
Sumptionem aliquam Iuvis pro fe habuevst (b )aut alias eiufmods fefe cafus obtulerit,qus
neq, teftibus,neq, alifs probatiosim, [peciebus p robari pofSit contrarivm potius dicendum
affero.(¢)

(a)l.Manifeftztupitudinis 12 vbi DA de iur:.:iur.l:li”d.]nr.n‘um.?I.M.trant.in aurea
fua praxi lmrt.ﬁ..’i{t g.nu.2. Mafcard prraileg lac.n 41. (l}j;luﬂ-aum Bart.in d.l.a&or,
C.hit.Mynf.cent.s.0bi68.in pe.Gaul lib.2,0blr23.nu12.& feq- o)l.fin.in pr. C.de fideis
commifl.$.vlt.Inft.de ideicom. hired .cufi de inuelt.anter dom. & vafal.lisoria.in prin,
& fin,ltemd;an cade controuctf.incer m 1fe. & foem de bencehic. lal.pracitat.docan.z2.

X L1l

Quemadmodum ¢r ipft Altori petenti y Tuvamentuin necejjariun 4 ﬁ;_np{ ementum
probationisyquantumuis altera parte inuitaya Indce d eferripoffesnon dubito.(a)

(a)glofl.Bart.laf & Dd.in d.Ladmonendi F deiureiurand.&ind.l. In bonx fidei 3.
C.cod.bal.in L.i.ff.cod. Eberh.in loc.averifimili n.6, Termiiin procefl.cas3b.deart.in fi.

X1lV.

E contyario igiturs An Reus fiducia fui Iuris vitvo probationem e [ufcipere queat;
Eog, inprobatione postmodum deficiente,anin modum actors canflacadat,no melegan-
ter quaritur? Ego prius affirmandum(a )posterius infictandum indico.( b)

(2)1.Circa eum 14 vbi glofi.cum, Bare L h.ticy Circacam ext.cod. (b) dul quiaccufare
C.deeden.d.lattor Chat.d.cfin.$.fane de imciur.gluﬂlliart. & Coftal.ind.J.Circah.t.

X V.

Sed auod de Aclore dictum,idem quog, in accufatore obtinere probati Iuris est, Exce-

Ptoquad in cyimsmalsbus probationes mdubitata,& ipfameridianaluce ¢lariores ad con-=

demnationen: requirantur.( )
()lfinwwbiglofi& DA.C.h.tauth.apud eloquentiflimum C.defid Inftr.)iquifenten-
tiany m.ff,‘.dt:'-,pu:|.1.l.optnmm 140 fin.C.decontrah.& commuitt.dtipul.c. ybi periculia
‘ decleét.in 6,

XVI.
' Vinde liquido apparet nullam aded vevifimilemeffe coniecluram, que Iudicis ammuns
o ertimmali cauffa ad condemmandum rewm inftigare pofiiry(a Juift in criminalibus occul-
bi5quz alias de fur natura plene probari nequesnt.(b)
Aa)lablentem ff.de poenis d.l.qui {fententiam C.cod.l. Arrianus 47.ff.de oblig. &acte

c.Ex Lgents 3800, xt bt (b)) i quiadulterij 34¢Ciad L IuLde adulter.c. praterea cxt.cfitc
teit.




eelt I.Non omnes§.§.a Barbarijs ff.de re militar.Sichard.in l.quicunque 4.n.51. C.de fere
fugit.& inl.Cumca 21.n.9.cum{eq.C.de tranfaét, Gribald.in reg.crim.§.in criminalib.
occultis.Menech.de prafumpt.qisdin.g.cumaliquot feqq.

XVIL
Probandum porro venit idip fum,quod in indicium deductum est,(a) quodg, probats
probantiad obtinendam cauffe victoriam predest: (b) Ad hoc regulariter vuica falten
dilatio in actus fingulos tam Actorisquam Reoin Cinilibus:(c) Incriminalibus accufatos

vi duetres Reo indulgentur.(d )

(a)l.patronus 6.iunéta l.ante omnia 24 ff.h.t.clicet,ext.eod. (b) l.matrem 17.iunéta
l.ad probationem 24.vbi gloff.cum Bart.C.eod Idem Bart.in d.l.Diuus Hadrianus i'f'.dtf
reindic.Spec.de probat.§. Nuncvidendum n.1.(c)l.oratione 7.iunéa l.fin.ff.de fer. & di
lat.L.iin fin.C.dedilat. & ibid.Dd.plene Spec.cod.dedilat.Gail lib.r.ob{.91.in prs Myn(-
obl 7r.cent.r.(d)d Lin.ff.de fervbs glof.Bart.& Dd.communitex Marant, in Spec. aurs

part.6.act.3.nu.z,
XVIII,

Terminus autem probatoriss pro diftantia locorum, & per[onarum qualitate Indic
arvitrio moderandus committitur:(a) Eog, elapfo probationes aimplins nonynifi canffa co-
gnita,admittuntur,(b )

(a)text.ind.Loratione 7.fF. de fer. & dul.1.C.de dilat, ). 2.6, Vitrum autem fF. qu_cmnc[i
tﬂ'ﬂﬂm.:l;‘:L*i‘,t‘.liuhl-:i;t L'Jliﬂ}{‘l-}{:.(}ﬂﬂﬂd cﬁnﬂilt;uin;} em de (ent. & re iudi;_c.nhlatw 5'
licetude appellac, Spec.in tit.de citac.§. Nunc de temporum infi. Marant. in tit, de dilats
part.6.nu.15.(b)d.Liun&tal.a producente 4.C.dedilat.l.2.in fin. C, vt intra cert. tempe
crim.quaftierm,l2.C.de temp.appeil.auth Jubemus C.de indic.

X 11X,

- Proponendaergo funt probationes infra terminum praflitutum, (a) ¢& quidem po’t
litem demion contestatam:( l:{} Expediende verd ante conclufionem in cauffa: ( ¢c)Eoitr
terim feruatoordine, vt allor pritis deinde vews fuam veerque intentionem probets (d)

(a)Spec.intit.de pofit.§. 4 .Marant.de pofit.part.6.nun.10. Mynf.ob{.34.cent.1. (b) c.{-
iun&toc.quoniam & tot.tit.ext.vt lit,non.conreft.V Vefemb.in parat.h.t.n.g.(¢)teX
preflinc.Cumdile@us exe.de fid.Infl r.glof in Clement.{xpe, in verb.concluftonen d.‘-
verbuignifiglo.ind auth.Jubemus C.de iudic.Bart inauth. At quifemel nu.1z.cumaty
quodfeqq.C.h.t.1afind.J.admonendi nu so0.cum aliqueqq.ff deiureiur.Specu.in ut.;c
renunce. & conclufiin cauf.Gail lib.1.obfer 107.& (eq.(d)L. qui prior 210.ff.de tudic.€+2: E
ord.cognition arg..exeeptionem 19.C.h.t.emptor 9. C.de prafcript. Jong, temps &

quidem 9.C.deexcept.
| X X,

Quandoque tanen, vt in fummarifs potifimim ac poffe forss Tudicys, (a)
uentione citra folennem proce/fus ordimem litigatores procedunt, (b ) etiam anie ¢)
testationem ex iufta cauffavirique partivolenti fimul probatio a Indice d;wrmrﬂ:’é (ldE

(a)Marant.in aur.fuo Specul.part.6.alt.4.nu.4.Spec.de petit. & poffeflor:§:1: n. 3.
delibelli concept.§.nunc videndum nu.14.Etde fequeftran. 1.(b) d. (—:lcmc"tfﬁcPL | nia*
de verbafig.1.fi coloni 14.C.deagric. & cenfit.Bald.in |.diffamari s.nuvg-C.d¢ I”Ec;:c ifa

*numifl.Gaillibir.obf 5.6.& 7.(c)d,Clement.faepe § Et quia.Auth.geucraliter C.dccp

& clerd,quoties 3.Cude priuileg.fchol. Vide

yliex con=
e litis €O-




XX]I.
Vnde non aduerfe pa¥ti, (a)quamuis einfdem etiam pyafentia vequiratur,(b) fed iwfi
duntaxat indicisa cuims arbitvio tota Probationis materia pendet, () facienda il pro-
batio.(d)
2 (@)Linter ftipulatem 83.6.1in fin.ff.de verb.oblig, (b)l.indices 17, C.de id.inftr.c.In
nomine Dominiext.dereft.c.1.2.3 11.12.& 13.cauf.3.q.9 {c)d.l_;.ﬁ.ldunq ue Diuus Hadris
anus ver{.Tu magis {cire fl.de Teft.Caftrenfiin d.Ladmonendi n.3a.fF.de ureiny. VVel.
hicnu.3.in fin.(d)]. quinquagintaz.in fin.ffih.t.l.cum precibusis.in in. C.eod.l.l uciz

us 83.ff.de condiét.& demonft.l.1.C.de condiét.ob turp.caufl. L. coss. jun&tal. f; quando

15:CadeteftLiprocurator 7.C.de edend.d.l,doce ancillam 9.C.de rei vindic.l.1. C.de re bs

al.nonalien.
XXII.

Hing illa frequens,ac multum agitata erumpit qnastio : Virum ludex feundum alle-
Sata & probata,anverd fecundum propriam conferentiam indicare debeat: Bt iuxta aél 4
¢ actitataindicandum communiter placyit. (a)

(a)L1llicitas §.veritas fF.de offic.preefid Linferiorem 2. jun&al.domii 5. C.de reivin-
dic.l.argcn tarius 1o0.§.fin.ft.deeden.c.ivdicantem 3o.caufl.q.5.c.r.deoffic.iudic.ord Mal
Card,q.1,au47.Dd.in L2 fFdeinlitiur.Jalin 6.0 minus n,14.cumfeq.Inft.de aét,

XXII1I.
Tantd de Inartificiali probatione; fequitur artificialis fiue Prafumptio,(a) qua e5t de
verofimili vatiocinatio. (b) Eftg, Turis de lure, Iuvis de facto, > hominis de faéto.(¢)
(a}arg.1*11b.ff.l1-t.I\’h:nm'h.du prafumpt.libai.in rubr.q.2. (b) Bald.in rub.C.h.t. & in
Caquidem in pr.Cidcaccufi(c)alo.in rub.fl.h.t.Menoch.d.q.z.nu.10,infin. VVel hic

nun1.14.
XXI1V.

Prafumptio Turis de Ture eft certaac neceffaria probatio,que a Ture introdulta & ¢o-

rmataproveritate habetur,adeo vt nec probationem in contrarium admittat.(a)
(Q)lantiqua 23.cum {ua glofliin verb.Credendum C.ad SC. Velleian. l. fin. cum fua
glofliClad SCitum Macedon.Lfin.C.arbitr.rut.lfin,fF quod met.caulauth. de hared. &
fdltifj Sdancimus, Auth fed iam C.de daunr.ant.nupt.c.ls qu! fidem iuncto c.veniens &
c.ad id quod ext.de ﬁmuf’dl.c-dc illis,d¢ fponﬂﬂ.impub.c-afﬁirlt‘: ext.de prﬂ:ﬁlmpt- Mal-

fard.de probat.conclufii222,
’ X X V-
Prafun

. iptiosantem Turis tantiom et liquida probatio, que alege appyobata proveri-
ate habetsr,donec conty ayium oftenditur.(a) |

: (:)1.011:11 tacitum 3.1.ab ea parte 5..41 filius 8.cum feq.l.Non cft necefle rr.cum feq.l.
teum ig Leum qui 22,144 chirographum cum 2.6qq.fF.b tit.l.Giue poflidetis 16, vbi

beo iunétal poftquam 3.f.de pa&.l. fin, C.de pignor. l.

3 Cde apoch .pub.l.cu mdcinrem verfaff.de viur. l.L§ {ifcruus ﬂ"-dfquxﬁ.

rriatorza.vbrlafde lega.ngloflin Lfi tutor C, de periculs rutor, Eberhard.in
Alocaverifimili nug g . Mafcard

seonclufiazznuaingy, & 63.

fiEsfgns .1 XXVI.
EPYw denique hominis ¢33 modica provatio,que nulloiure definita,(a) fine aliis
adinie

iliCEt l[‘n ol
GCJEEJI
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adminiculis proveritate nonhabetur, (b) totag, 1udicis arbitrio determinanda yelin-
quitur.(¢)

(a)Bald.in rubr.C.de prob.in fin.& in rubr.ext.de prafumpt.Menoch. de prefumpt.
q.5.nu.6.(b) d.LInftrumenta §.cum feq.C.h.t.l.Indicta19.C.derei vindic d.lL.abfentem
guft.de peen.tot-tit.ext.de purg.can.V Vefemb.hic num.r4.in fin.(¢)l.Minor 32.ff.de mi-
nor L.verum dedonat.inter vir. & vxor.l.obcarmen 21.6.01 teftes ff.deteft. Eberhax.d.lo-
Mc¢noch.d.q.5.nu.8. Mafcard.concluf.ii96 . nuaniin princ,

XXVIL
Temerariavero prafumptio , quaenonnifi vana quedam malenolorum homium est
fufpicro,ex vilibus orning caufSis prefictfeensy (2) haud immerito alure repellitur, nec
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