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ORDINIS RATIO.
Jﬁa Vinad Exer fp/:gw (’zxé*!fcimm allionis, th:ﬁ [rperiori difputa-
A543 tione difcuffa est alia quoque qua Emphytenticario ( G111 12075
Eﬁbu,.,..im directum, [ed vtile domininm habet) [ubuenitur, adinenta
rectamethodo reivendicationis, e P:z&/fcmvm acllionis materia atfo- l
\ luta,de Emphytenfi difputatio fubfequitur.

VVefemban paraticdf.hatiin princ, |

THESIS I.

7‘]‘;1:::3;:1 cum Cicerone,(a) a definitione ordiamur, Emply'rauﬁ; est contractus, |
(b )iuris ciunlis, (¢ ) nomimatus, (d) celebratus in feriptis, (e) ftricteinris, (f)in | i
quo doininus direclo deminio [ibi vetento, rem immobilem pro annua penfione ¢o-

lendam,in perpetuunt,aut ad longum tempus alters concedit. (g)
(2)Cice.lib-roffic.(b)l1.8:1.2.Ch.t.(¢)Specul.in §anuncaliquain princ.de Emphyt.
VVelemb.in parat.fl.h.toou.2. (d)d.Lr.C het.(e) Iul.Clar. hanc communem afleritin §. |
Emphyteufis lib.4 fentent.Bald.C.h.t.(f) Iafon i Lr.nu.7 6, Spec.d.doco (g) VVelemba
JIy111('111;::;..5\;:11Ilit:d..in §.adeo inftit.deloc.& conduct,

11
Scriptura autem adeoneceffaria est in hoc contrallu vt [ine ea hic contractus perfice
ﬂﬂ?lpqﬁfr_(g)

(a)l.2.C.h.t. & ibi ;;]r;:.CIuE.Cl;u*.d.loc.Snlic.i11 d.l..nu.s.Imolain cap.potuitenu.7.la-
fonin d.Lr.nu.61.C.h.t,

&

IT1.

‘\Dﬁffr]f!:? Empii;rrfrfﬁ.f alia ciuilis,alia Ecelefiaitica ﬂ'..fmimr. (a) Cinilis antem pyoe
Prieperpetua dicitur, (b) EcelefiaStica veronon nifi ad tertiams generationem [ifilif vel
ficpotes extilant, fe extendit.(c) . ‘

(“)C]ﬂl‘-d-f,,I£|11*,'-la:.'f:_-11{'i~alih.l;.ﬂ-nrum.q.rr‘i. VVelemb. ioparatit. fF.h.t.Ferrarien.in |

Rl . &g : ' f ’ » i o | . "y |
5 i | ¥ = N %
falonl2.num.166.C.h.t.

ITI1
Emphyteuls P
2l 111y . d F e Vs s . ghs . - ’r
B 43 CHs etiam quamuis maximan affinitatem cum locatione habeat, (a) varie
1 AMNCH Intey o e y: _ , . o T (el ;
CLE0S Conslituunt iy differentis, ( b ) criznconduclor nee veile dominiyum habe-

ﬂf C }’! » 19 ; 2. I / I ) ) .
J( ) ri: "l [ I - P{{!‘JJ:!'FT{- }{*-_1‘1 ‘r”fr;f;!r"f “.:4{ f:r;flﬁrl..l. m_!,). '*J:.-.JFL'-J _':,"_".'i"f:l" r;Z,'.‘f ( L, ?:.b”:: }}!0&:11[)1'{5’
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deat.(ed tantum pro vecognitione foluatur.(a)

Porrdin hoc contraltu mimma quedan: penfio folui delbet,qua fructibus non covrefpon-

(a)lul,Clar.lib.4.fententd §.Emphyteudis q.1.Natta confil.49.num.7.

VL
Sed hic elegans admodum [efe offert quastio : An Emphyteutaficut damnum, eodem
modo & augmentum vér Emphyteatica [fibi acquirar? (a) Et affivmatiuam defendere

T
son verebor.(b)
(a)Quia contrariorum cadem eft natural.vlt. ff. de 1l (b) BartoLin Lr.ffh.t. nu.xo.l.

=

{ecundum naturam f.de ru;;ul.iur.}.ilhad [nftit.defociet.

@l B 5
Meliorationes vero [uas,ficut nec ius Emph yteuticarium,in alium abfaue domini con-
fenfu transferre non potesi; (a)nifi fuper hoc certas aliquas ha beat pactiones, qua obfer-

gari debent.(b)
(\nj‘ipcmﬂud&nunca]iqua .136 (b) 1-2-‘C-b.tit.111 princip. Ferratienl in Rub.C.

h.tit,
V. bl
Tranfmiffa vero domino atteftatione, ei quantum ab alys veueral abere poterat, fol-
uere nolenti, post duorum menfium [patium, abfque ipfits domnt licentia, Emphyteuta,
meliorationes,quas ex ve Emphyteutica accepit aly s,vendere poteft.(a)

(a)l.4.C.h.t.Speculator di§.nuncaliqua de Emphyteufl,q.46.

1 X
Sed an alteri legare, vel donare,(a ) permutare, (b )aut !{ypcrbcmrg 4&_@35 doming
confenfurein E mphyteuticam ( C)pofSit,varie interpretes difputant? & ommibus affire

snatinam defendere non exubefcam.
(a)glofl.in d.1.fin.in verbo alijs vendere, C.h.t.quam Dd. Communiter (equunturs

Imolainl.{idomus§.nin.fi Li(.‘i:%ﬂlil-i lar.d.loco q.1s.num.2.Bald.ind.l.fidomus$. fin.
ﬂ -I.L_‘ Ii':ﬂqﬂqu.h ml]l{‘_i.l fal !‘fuLi f.IL.I.__"-JIH'.,L -Li._:_l;.!ruilli.. .hltllm dL LIHl ]1} ['I'I._L: alul‘“l d‘l*‘“n‘“ll
verb.alijs vendere C.h.t.Jafon in cad.l.num.78.

X.
Demum Emp h}rmm a-ma;.rm:ﬁah-rm*f tenetur mteoyum, _./f’ﬁfpm' i ﬁm .Lmni_.ﬁﬁ CULs itk

penfionibus fere omnibus etiam de confuetudine obferuatur.(a)
fizl)ln.i]:m ind..2.C.h.t.ibiquamplurimosallegat;num -13'3-Clﬂl‘*dé-Emph}’tcuﬁs.lib.
4 dent.qaaz.

4
An verd ob flerilitatem minui Canon debeat, dyputattm inuenio$ (a) Et negatinam

epinignem veriorem affero.(b)
(ajﬂl‘}ud




(a)apud Speculat.d.§.nuncali qua,q.137.(b)14s Ch.te Gaill libe2,obferuat.22. Clar.d.
§.Emphyteuils.

XI1I.

Verum [t tanta emerfevit clades, v totares gis in Emphyteufin data el pereat, 14
won Emphyteuticario fed dominovei imputetur, fin vero particulare aliquod damunin
sontigerit,id Emphyteuticario ad feribendum erit.(a)

(a)l.1.C.h.t.tunc enim fubftantia rei permancts

X111,
sed i vno anno dominus remifionem proptey clademn E mphyteute dederit, fequenti-
bus autem annis vhertas contingat,nihil obeft domino remifsio, [ed integram penfionems,
etiam eius anni quo vemifit,exigere potefi.(a)
(a)l.15.§.fi vno fflocat.& conduct.ibidem obferuari & inlocationce idem oftendicur.
aloff.Bart, & Duar.ibid.

X1V.
Ad haius tamen Canonis folutionem, tantopere Emphyteuta astringitur, vt fiinfolus
Sione per tyieniimn ¢ ajﬁfurrrir:,fr pr.-:d;-;i E mp:'.f;r:mm:rxb expells ;;sgﬁu.(n)
(a)Gailllib.z.ebferysrl.2.C.h.t. Myn (ing.cent.3y0bfer.65.L.creditores C.depionorib.
Lapud Labconem ft.de doli maliexcept.

oy g Ve
Hinc alia non inelegans promanat quog, quastio: domintisne propria ! horitate eum
expellere pofSit,an vero idicis officium implorare debear ? Et [tricto iure quidem propria
authoritate eum expelli poffe. (2) Verum de honeState & equitate ludicis officitin sims-
plovandumelfe affera. (b)

(a)arg.l.creditores C.de pignnr.l.:,.C.11.t.(71.1r.lib-+. (entent.d.§. Emphyteufis q-9.
Iafon in l.Emphyteuticarius C.h.t.Dec.confil.46.num.7.(b)Gaill lib.2.de pace pub.cap.
3 & obfer.lib,2.oblexs1.My niing.ub{br.ﬁj.ccnt.g.-;_zr]ui.m d..2.C)h.t.

X Vs
Attamen [ quis eo pactorens dederit in Emphyteufin, vt alternis menfibus penfrones
ﬁlrf.zr,rempus duplicarioportet, [ex menfes dominus expeciare ¢ IILUY, ANLCqUAIN CUIN
expellere pofiir. (a)
Cl;f:l); rsgél-il lic ﬁ‘-quntmniﬁ:nli[llt.ﬂlﬂitt- Spcculﬂt-d*luc.q.s;r. Ferrar.in Rub.C.h.LIul.
vd.5.Emphyteufis q.13.

XVIIL

Deng . , ;
iqtie fi Emphyteuta domino Canonem pro tribus aut quatuor annis foluere nﬂ' ¢=

ral C{f)‘ 1 g - - ’ : ' i
’ fﬂibt’iar:,rlmmua liberum erit velitne vecipeve nec ne, & ¢oge non parer!t,ﬂﬂ)

HeEc be ' . :
per ‘I"Pﬂﬁtwncm E n:piy'tmm liberabitur ( b)
, (ﬂ) grl'l:ﬁ.u]i
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(a)Specul.fepecitoco q.42.Echac eft commun.opinio.(b) Iafon in Lz.num. 66 &
{cq.De Ture Emphyt.Deciusinl.cum tem pus num.2.fl.de reo.iur. Alexand. in L.itipula-
tio §.inter certam num.s tt.de verbor.obligat.Clar fixpe citu$»Emphyteufis q.12.

. » .\ . '
Cum asten: T;mpb y ':’:rr.ﬂzp?‘aprfr .’ffﬂi'rﬁ?ffﬂfﬂffﬂﬁﬁ a domineg r.rprfhfm‘, an Jrfpfi{ﬁa-
s fubtracte folutionemn quoque tengatur,varijs Dd.arosmentis agitata eft quastio? Et

nonteneiiin ciurle Emphytenfi defendam:(a) Secus veroin Ecclefiastica, (b)) mifiid in
Emphytenticis imff YUIMEntis expreffe cautuin fuerit.(c)

(a)l.apud I abeconem ff.de doli mali except.l.qui fidem fl.de tranfa&.(b) Authent.hoe
s & .n.uih;;nt.qui n;m,dc: non nlicnnnd.(u) Ill.‘pr.' d.l.2.C.h.t.in l‘f'l'illi‘-

G, ¢
Sed ft Emphytenta deceflit,duobus reliitis heredibus quorum vius (oluit partent (uam
Canonis,alter veroin folutione ceffanit,an dominus vi ruma, deycere pofSit, non inutilitey
ainbigitur? Et affirmatinam, tanquam legibus magis confentaneam defendam. (a )

(a)l.haeredes §.antea ff.famil.excifcunde. Bart,in Lftipulationum alia ff. de verbo. ob-
]ig:lt-l)}'il-ilﬁiL{.SpuLlllJLL‘lt.ﬁ-Il uncaliquaq.73.

X X.

Qutod fi dominus in contractu Emphyteutico, vitva dimidiam int prety partem dece-
prrfsj:rrcm,pfffrvpar{:ﬂ}w offuc f'_a [udicis E_ﬂm:«';ﬂm ifte refcindatur.(a) '
(a)arg.l.2.C.derefcind. vendit.c.cum dile@iext.de empt.& vendit.Spec.cit.loco q.91.

X XTI,

Emphyteuta quamuis vtile dominium rei Emphyteutica haveat, attamen .,-zéjc:yj licen-
tia domin arbores fructiferas incidere non potest, licet hodie deconfuetudine aliter obe
feruetur.(a)

(a)Bart.inl.dinortio §.0i fundum ff, (oluto matri. num.3.Iafonineod.$. num. 1. qui
omnes tam antiquos quam modernos Dd.in cafententia efle affirmat. Clar. ¢it.§. Em-
phyteufis q.26.

XXII.
Plures havedes Ji exiftant,abfq, licentia domini vem Emphyteuticam a4 feper here-
ffi!.!f.t‘.iﬂ ] ?'_H:‘;’f.!!.!.-',r'.f‘r.fffff:f;’l’i‘ Hr:;rtn-:ﬂr r;'rmh(ﬁ)

(‘1#,!.I*ii;t'HIHI_ﬂilili diuidundo,diuiflio enim {imilis eft venditioni, vt quoquecftinle
2.Commuvtriufque jur,

XXIII.
Sed ardua admodum hic exurgit questso : An ﬁfﬁr‘:; patris hareditate repudiata rem
Emphyteuticamvetinere pofit? it cum 1C.Gaillio affirmatisam verioyen, affirmo. (a)
(a)Gaill 1ib.2. obfer.128. Bart.in 1.{i tibi §, {i pactusft.de padtis Marantainl. 1 s.{F. de
acquirharedit, Evibi plures alleoat.
Het




- -

XXIV.

Hac intricata quog, ficut peyutilis, ita neceffarianullo mode prateriri debet questio:
An Emphyteufis ad extraneos haredes tranfeat ? Et ciutlem () ad extraneos tranfire |
affere, Ecclefiasticam vero,non nifi conceffa fuevt extranets, velinipfa inuestitura hoc *

expreffe cantum fuerit.(b)

(a)lul.Clar.in d.§.Emphyteufis 4.28.in princ. glﬂﬂinl etiam19.ibi Caftrenfnum.3.
Bact.num.2 ff.folut.mat.Alexand.confil.89.in princ.lib.4.Clar.in d . ver{. Tertius eft,
ibi quamplurimos pro & contraadducit,hanc tamé communiorem aflerit,q.28.(b) Co- l
marr.variar.xrefolut.cap a7.Curt.lunior confil.4.num.1.Clar.d.loco.

XXV. |
Filie quoque eodem modo ficut fily legitimi, in Emphyteuft tam ciuilt, qiam Ecclefig- |

ftica, fuccedunt mifi id in inueStitura expreffe prohibituimn fuerit.(a)
(a)Berousin c.in prafentia num.41.& {feq.de probat.l.2.C.h.t.Jul.Clar hanccommu

nem afieritd.§.q.32.

- XXVI
Emphyteufis fi a priuato conceffa fit,confifcatis Emphyteute bonis, vna in fifcum tran-
Jity(a) licet fint qui contradicant.(b )
(a)Alexander confil.23.num.s.lib.1.Clar.d.$.q.29.(b)Boer.decif.378.num.7. Bart.in 1.
fifinita §.de vectigalibus ff.de damno infecto,qui tamen {ub diftinétione hoc defendit.

COROLLARIVM. 1

Ovollarij loco nobilis hac ac infignis admodum ponatur quastio : AnVafallus, pof~ |
fit vem feudalem alteri concedere in Emphyteufin€ Et negatiuam cum Bald. ac ‘

alys defendam.(a)

{a)Bald.in c.1r.6.aut fi.quib.mod.feud.amitt.Curt. Iunior de feud.Clar §. feudum lib, '
4dent.q.33.% d.§.Emphyteulis qas. |
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