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CONTINVATIO. '

- #‘;}’ Vs [uperioribus aifputationions [atis fuperq, de teSTamensas
3052 4y 5,45 g, direcFo datis hereditatibus, quomodo [c. recte testa-
,..} 22 mento de ferantur instituto [ubstitutove hereds, nec nonde
. begatis ¢ fidetcommifiis, 1n quibus falcidia yecepta eft, traitatumfit,
| confequens nunc est,ut SC.Trebellianum, quodin hereditatibus fides-
' sommiffo restituendis obtinet,az grediamur.

Lxin prindat-Borcholtad rubricuntth.e.V Vel & Cujaciin parat,h.s.

THESIS L

idetcommifla antiquis temperibus infirma fuere, & nullo vinculo juris conclufa, fed
tanism pudore & fide eorum, (a )quivesiituere rogabantur poffca verd a D. Augu-
Stoad necefSitatem juvisvedaéta funt.(b)

| (a)§.fciendum ttaque Inflie hinc etiam fiduciarii heredes d:&i funt, ).0; poftulante in

| ﬁ.h-t.(h quanquam autem tractu temporis neceflitatis facta fint, nomen tamen idem
manet,cxemploappeliationis tabularum,qua hod & adbucutimur, cum tamenin quag
vis materia teftamentum i nibatue.Doucelllib.z.comm.jur.c.1s.

11,

Horwmn cam ala fint Vniver[3lia, aliaparticulzria(a) de Vniverfalibus bic tantuny
4;7:?;?{!({};1 c"rit.p.n'm':if.n'r.z eninrad Dane NIALET 1A NOsTY RN 10N pcrrif:ﬁ;:.,(b)ﬁd 4" o
demjure cumlegatis cenfentur.(c)

| (a)VVel.& Mynt.ad rubric,Inftic h.t, (b)yMy~afad §.fed quia Inftit.c. (¢)GaillJiba2s
| pm&.u‘:i;i_;:j.n-u.z}f.::hua ad l.1.de itﬂ.t a3 Bart. & Dduibid,

[11. ‘

| Vaiverfale igitur fideiconaiffirn et ultimia quedam vol intas,qua hereditas tota vek
| proparte(a)datur instituzo fub fide re[Lituends fub5ituto.(b)

| (3)iitatamen §Trebelhianum bue.§ io primisSonibil autem Infhcod (b)Vultijurifp,
Rom. lib.1.fol. 338. propric tamen fub ftitutionis verbumad heredum Inftitutiones res
| ferrurdaide Vulg. & pupillifubft.ubi Bart.Zaf & Dd.ad rubreMynfad rubr.inft.coda

| 1111,

Tres pracipuz perfone hic confilerande funt ad pientoren; SC. Trebell. intellelumr
ch“{fL;:t',:f:.';'_ﬁ:.;’.;'ému,x-*;.{._',7;}‘?:: relmquit;heres quorelmquityy feu quivogatur ut e
Stituat heveditares O i cui relinguitur,qui in ufi iuris dicitur Fideicomiflarius. (a)

(a)l.4 'i"-'“'ui 156, §.cum ;lun..‘:.lﬁl s MEcianus & i'..ﬂin: h.t.Doncll.d.lib.c.16.

V.

Feltator,qyi teslaments faclionem babet (2 ) tim hevedem,(b) quam fideicomse
ffarium.( € )quatenss hone raty funt(Q) gravare poteft, wt bereditatcm fuam .1 vel
praparte perfonts ex teffamento capere non proibiiis,(€) vel purey vel ex cersadie,vel
[ conditiene Yestiuant. (i)

(u)lrl.iﬂ

!
/




(2)l.1in pr.&§.1.dc leg:3.(B) Siinprimis §.nihil 2utens fntere Th ht {c)d.deille
| "l-t*(d)dil.l.&ﬁ isqui.l.abeo C de ﬁdciconml.{‘c)l.ii alicaum ¢y .de hendnlt.Vvelin pe
| Inftihaei (F)d.Sin primislafhe.

i VI

| - Neguerd inteSamento tantum, verym etiam ab mtesTato,(a)velut in Codi illis,(b)
aut aliaquavis ultima voluntate puta donatione mortis canfa,(c ) quatotabonorum unis
verfitas relimguitr.

(3)Lr:§ hoc autem s.h.t] 3.C.e.§.preeterea Tnft.c.Gomez varrelolut.tom.ric. 5. num.
24.(b)l.2.C.de Codicill.Barc.ibid-§.codicillis autem Infl.de Codicill. (¢)l,abeo C.de fi-
deicomm.V Velad d.§.Codicillis Inftic.Mynfad §.in primis Lafle, num, 3y textin Late
$olin autem C.de caduc. tolls

VII.

Atque adeocum in fideicommiflis ante ommia debeat attend; & confiderari mens te-
fatoris,etiam tacita & conjecturata,(a) oceurrunt cafis, D) ubi testatoris [ententia

benigna mnterpretatione pro fideicommiffo valet,qua aliogu non valeyet. .

(2)L.heredcs mei 57.§.cumita h.t.lovirum C.de fideic. Gailldlib.obf132, nu.9. & re.
Gomez.d.loc.(b)n LScavola76.l.exfaltory.in pr.h.quifilium 74.in pr.LG quis prioke
29.h.t.Donclld.lib.7.commac.17.V Vefid.6.

VIII
Verum enimverd, cum fupra diita D. Auguft ConflitutioteStatoris potius favore in-
troducacffer, (a)quam heredis,certaratione (b Jpaulatim duo sc. fucta funt, quibus |
noy magis testatoriyquam heredi ¢& frdeicommuffario (©)p ra/]ucererrrr,Trabcﬂ.némtrum |
¢ Pegaf (d) quorum alterode transferendis in fideicommnffay, actionbus, alterode |
quartadeducendapotifiimum agitur.(e ) Hodie PegafviribusinTrebel], transfufis, (f) |

deTrebell.faltem agemus.
(3)§.[ciendum itaque [nft.c.(b)l.r.§.3 hot.(c)d.] r.§.quanquam autem (d)d.].1.6.1.6.8

Neronis,§.0cd quia [nft.e.§.Quinctus autem exoritar de contirm .dugcﬂ ortm. (e)Cujac. |
in parat.C.c.idr:m S.Gbﬂs.DancH.d.lib.c.zl.(f)d.s.fcd quia d-S-C&;ntua AULCIN, :

[X. '
Ex hot itaque Senatuftonfulto ab Herede requivitur ut hereditatem adeat, eamyg,
fecundum voluntatem testatoris veStiuat - quod fivecufacrit, illam fibs fufpectam die

cens(a )defiderante fi dercommiffario,(b) per pratorem adire & veStityere cogetur.(c)

(a)l.quia poterae 4.h.t.(b)idque Extraordinaria perfecutione, nam ad compellendia
heredem adive,nulla a@ioeft prodita,fed extraordinem a Pratore decretum voilalatur
L.recufare, L. poftulante,l.Servoinvito §.cum pr&tor cod. Ec hoe eft quod dicitur ia
pecunix §.altionisde V.S.Cujac.rz.0bl s, Du.u'cn.hbr.t..dli'put.c.g. Doncll.d. lib. C:23
(¢)lcogiin pr Lnam quod S«quicompulfush.t Gomez.d.loc.nu.i4.

X.

Quod [i Prator vel Conful heres inftitutus fit.fufpectamg, bereditaten 4 caty conflas
quidcii Pratoremin Pratorens,Confulem in confilem nullum habere imperim; Sed in
boc & fimlicafu Principale auxilium smplorandum e fl, | (

billeaquo jempeftivum het-quia pagio parcm non habet impcriym, Si tamen T ‘

sildictions |

i = . . e _n =
e




s2ifdi&ionife fubijciant,fcuse, utin 4.1 Navell. d lib.e 23,101 Prifte
‘ X L.

Perfonalt(a )¢ Eypothecaria(b )poi1 [pantaneam aditionem,ante fulFam tamen ye-
dlitutionem heres a fidetcom tffario convenivipoter't,ad heveditatem toti velproparte
vesistuendam. Rei verovendicatio non ¢ omipenit,quod in umiverfali pon relmquuntur ves
princtpaliier.fed 2 quandam confe quentian.(c) |

(a1 nquain f.i'l*if;;.-' [US CXx ..L!‘f!{.'HL‘ l:tlti‘]ir;‘lrtﬂz‘ﬁfl' quam inter COS quu{.lm rontrﬁﬂus
conltituro t,arg lapudlulian 3.8.f.quib.excaufin pofl.ca. Barr ad J.f:'}:fgatm 30.0.1ite
(b)l3.4fed quia Cocomm.de lep.Mynlad pr.Infth t.]aflad rubrichotnuag.tex.in anth.,

ssontraCih . arg.ldcrvum ilij 44.5.6.deleo. 1. Eft & alia ratioyquianon eft cranflari

&’

dominium,cx quo nafoitur rej vendicatio, ! refticuca l.fa&ah.e.lin rem de rei vend.Go-
mizddocnu.z.myafddoc,
XI1.

Restitutio fit ve vel verio.(a )Reyquando beres ipfe ov.avitus, vel alter pro eorealitey
o Jc’j’:n;in vestaegrr ves heredut arias el fus 1*01’!311&:1cpm'nmrfr,r;m-:-d caplantyy o paf-:
pdeanmura fidesconnmiffayio (b ) Verbo,quando fine aligua reftitutione Jact, heres grae
vatws vesi it heveditat e 6 jm'.t :.'jrt.n(c) .

(2)lrefticuta3y hoe (b)quo cafu tranfitdominium & plena poflcflio in fideicommifs
arium.Gomez.d loc.nu 13 (c)quo calu dominium tranfit, non verc pofldlio, ficut nee
taverum & divetum heredens tranfirer,licum heredes de a q-pofl. Gaill d.1ib. obf129.
factaadicione verbali {ine apprehenfione Mynfad pr. Inft. h.nu.8: ubilafonis fententi-
am hancdicitcontia Bellon . Borcholtad §.reftituta Inflic.Doncilid.lib.c.24.in fi.

| X111 |
Nec intevest,prafente vel abfente fideicommiffario reftituatur,(a )abfente enim fideis
§omnitfjario,pro urator,qus mandatum habety(b) restiui poteft,
(a)liapud [ulian.az.6.urrum autem,l.quiita §.ctiam abfenti h.t (b)Bart.ad d.l.quiita
d.§.Quod fi incertum fican mandati habeat, {ola cautio de ratohabédo non fufficic,d..

X1V,

Heres gravatus fi decedat ante aditam hereditatems & cosd onemyregulariter expi
vat fubstieutio fideiconsmiffara,( a)ad bevedem verd fideicommnffars, etiam non a0l
sunt fiddecommiffuin tyanfmitts verius est (b)

(a)lulleaquo §.quid ¢rgo h.t. ubi Bare.l.non juftam2. C.h eit. fllitin multis callbus,

uos videap glofl. Bare.& Iaflin l.eam quam 14 C.dehideicom. (b) rario, quia haber lus
?U.r:mat4tn,nt.':np:‘ﬂﬂh'm:n judicisad com ;'.-L"-.fm:shun heredem J.p:}” ulante in prJ_ n {:gi
¥6.§.i1dem Moecianus h.e.Bart contri eglin l.cum fliofam.d¢ leo 1, Gall Lib.2.0blui31.pee
tot.Gomez.d.loc.nu.8.& 9.Doncll.d.iib.c.20.
X V.

Et boc infideicomm:[Jo puro:quod fi fub conditione reliCtum fuevit & vel conditio de-
fcccr:r,(ﬂ)lfh'!prm.fﬁtfr:na'mmﬂ.:r.m, quam eaextiterit,de eff vee, ad beredes non n.'fj:
mittitur,( b)mﬁ contrarta testatorss voluntas etiam ex f’f-?’f}i churvsre’uceat,

(a)Lheredesmel s7.6 cumira h.t text ¢ xpreflusinl unica § fin aure aliquid C.de cad,
toll.(b)l. heres meus 79.6..dc Condi & demontt.Gail.dicbler32, num 7.Gomez.d.loce
RGP,
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| XVI
- Wilius fimpliciter gravatus,ut hevedivatemreslituat altevipoft mortem, tacite fubine
eelligitur,fi libevos,vel defcendentes non habuerit,(a)bi enim fi fipervenerint fideicome
wiiffar.excludunt : an autem ad extrancos(b)heredes, itemg, ad filios, quiipfiustesia-
menti tempore [ciente teitatore libevos habet, hoc ipfum extends pofit, () ambigna efp

qusstio,inmegativam promiores fumus.
(a)l.cum avustoz.ne condic. & demonft, & ibi Bart Caftren{ & dd.communiter,l.ci
acutiflimrzo.C de fideicom-leeneraliter 6 .§.cum autem Cude Inft. & fubft. (b)ratio ex=

preflain d l.cum acutifl: Donell.d.I:b.c.20.(¢)Gomez.late dulib.cis. nu.36. ubi hanc ves
siorem & fortiogibus rationibus fundatam dicit.

XVIL
Refituitur autem hareditas vna cum commodis & incommadis:Commoda hic triplie

¢1a funt:quadam que olum fuerunt defunéti,de quibus fic traditwn e, queres,que juri,
gua aitiones exceptionesq, in bonis defunddi fuevunt commoveretur, fadta in fideicom-

#

m:ffar.vefbitusione Fatian bonis ejus frunt cuiveftituta eft hevediras (a

()Lt 63an P:” bt d.vg_r{i:m cftan jurefepulchrorum, lg2.6.5 h.t. In ﬂipu]miﬂnt
operarum libesti,nlio patroni herede inflirure Lo fs patroni ss.1n pr.e. quia pexfona he
rediscohxrent: Indose filix roeatee reflituere hered,tatem lafilia ca.in pr.c. Inprace.
ptionibus {en praceprionibus leu pralegats particularibus cum diftin&ione tamié Gai.
1ij d. LB obfgys 1 Marcellus $apen,lis.§ fi.h.r.La (itiaad L fale.Gomez d locs quiajudis,

cio defunéti tacize excipiuntur.Doncll.d dib.c.2s.
XVIIL

Alia funt que post mortem defuncti acquivantur vion adita heveditati; (2 \huc yefere
en qua [ervi heveditary ftipnlats funt,aut per traditionem acceperunt, (b)) fuétus ants
aditam bered.perceptos,(c) ancillaram partus,(d ) actiones fi damsum: in ve heredita-
rizdatum fucrit ante aditionem.(¢)

(a)ratio,quia hereditas non adita pro domina habetur,defuni, non heredis pecfona
fuftinensl.34.deacq.ré dom.(b)kineo §.fi.d ity (¢)l.ita tamen bl quifcic§ rdevfir,”
Gomez d.loc.nu.as (dylomalier 22.8.fed enim hoar(ejliberhomo § fifervusadl. 2 quils’
Doneil.d.ib.c.zs. L3 X, |

Ad tertigom genus pertinent ea,qua post adstam hereditatem, per caufam hereditatis
quefita cbtinguntiputa jus Acerefiend:: € ) ea que heres confecutus et ex aétione & obs
Ig hayeditaria,dum i debitore hereditarto folwutur, i obligatio it de farse, nonde ufis="
vis,penfionibus,id est accefSionthus.( b ) Sed & partus ancill srum.(c)

(a) l !‘npin.q.;.h.t-ita tenct Bare.inl.Marecilus §. quidam b t. (ivatfponte fivecoadtd
auirnqlh hereditas, contra Cujac.r2.obfirz.(b)texe.in] 15.& L.deducta §-qui 1'!ﬂﬂ h.x Gaill |
‘¢ ml}! 5 nudo.()thefi.precHis exceprisquaepercipiuntur « X rebus hereditarijs fingu- }
lisshiunt beredis propria.nifi aur mora talta (it,aue reflavor velit reftizui,lin fideic ii UL
Licatamen $.1.h.t.Donell.d.loc,

.

es igituy predifteretituende fint ff oxtant, Si berieyint, att deteyiares falls [0 0
meds tenetur heres ut previgin & astimationem vestituat mode non.s: cat e fortiitol a o
pericrnk, 1

——




perievint, wontenetor,'Sicafim culpavel fallum bevedispracefferit, (b )tenetar, fimils-
ter quoque cbr_:cgbgﬂ‘uiam latam.(<) | g

(adleontractusin fi.de R.1 (b)s.i[c‘m 15,10 ﬂ.quih.mnd.rr contr.o! f-'-:;'.ls ¢ mreséate
fideleg.1.(c)lumulier §ded enim h.te Alij fub diftinéionelevem S levifls etiam negli-
gennamhic venire voluntare.d.lcontraGusde Ru L) fi ut certo §, nune videndum ffe
cominod.d.l.cum res §.culpa deleg.1.ubi Bart.

: | XXIL
dncemmoda hereditaria unacum berediate in fidetcosmmiflarizin tranfeunt ,quoe

Incemmeda hereditar bereditate in fidetcosmmiflarium tr t,quorm
parsimodotres peni poffunt [pecics:as alienum difunth & heveditariumi(a)legata & fi-
deicommiffa ab hevede relicta,(b Jonus accrefecntis portionis.(¢)

()bl Coe(b)ddasgale.l2 Lale, Coe.(¢)] uni§.in bis G, de caductollifup thed.
go.Doncll.d locac.25. XX1I. -_

Cognitistfs qus tranfeunt,yideamus quatumtranfeat: Heres fi [onte ..:r!z'rrrr}pi_‘a do-
drante hereditarein restitu ,guartam vexo partem,(a )qua vulgo Trebellanica dictrur
vetmnetyquocafuprovata ytriufque fcraduntur acliones, pro quadrante manent apud he-
vedem.prododranie utiliter( b )tranfeunt . Sivero coaéle adrerit,tota beveditas cuni om-
ptibus actionibus ad fidercommiffar-tranfit ()

(a)l§ herescileqq hag fiquisuna Inft e. (b) non dire@ta quia hoc SC. heredem
pon fecigurilitas hicelt,auodbreviore manu poflic his attionibusagi 1. dominus, ubs

dact. decondiét.andeb.VVel Borchole.ad §orefticuca luﬂ-hd-(‘-")l-qm;‘ potcLal L.na und
§.quicompulius,lutatamen § 2.h.t.

XXIIT,

- Sed anbaresproyata fue quartacredtorii(a) allionibusteneatyr, itaut ipfa quarts
gravata videatur? Licet pfn: whisboc tucantur,( b) :fqrriar tamen contrariavidetur ﬂpi—
nio,qua hered: & fidetcommiiffario favet me res ad antéguam redeat confufionem.(c)

~ (a)legarorum actionibus heredem poft deductionem non pofle conveniri,dubitatio-
ne carer,la . fuhog(b)Schneid. VVeliad §ufed quia n.g. Tnfhugl, ad Lr§fiis qui hae. &l 2.
C.eVVeliadd §dedquialnftng &in parat.n.7.Gailld.lib.obfa.x.

XX1V.

Deduclis legatis veflituere vogatus beveditate,poteff quartam detrabere ex leg atis fi-
gl & ﬁdﬂit ornmifS 18:(a) quamvis atit hotmodo duard quartarum detractio concedt ap-
parcatyeveratame [i affem hereditariii confidevemus,vmns quadratis detraclio ¢ft.(b)

(3)lezanfin.L3.5.item Pomponiush.t. b Hotom.illufl.quaft.zz.

XXV.
Hujus occafione de filio heveditatis veflitutione gravato guaritur, anpreter legitin:a
| etiam Tyebellsanicam detvabere pofiit;Secundum Canenes [ub conditione vel in diemve-
$lituere rogatus affirmatine.(a)Secundum leges indiftincle negatine refponfum est.(b)
(2)c-Rayautius §.cum aurem.c Raynaldusg.dilectus,exer deteftam.glo.ib d Covars
ind.c.Raynutiug §.1.0.5.Gaill d.lib.z,obf.121.(b)Bart.ad L.Papintanus someminifle nu.§e

ft.de m\uﬂi;-tcﬂ.& ad Novell.: g de rcftitut, Cujac.lib.8.obfic 3. Hotom.illult.quaft.37.
ubi late contra dic Raynutiusdifputat. Donellid lib.c.3 0.

| . XXVI,
TeflatoremTrebelianice dedullionz exprefSe prohibere poffe placuir:(a) Probibuife




L e —

i~ E --I
L}
r 1-

antem cenfetur quande beveditatensbotim vel integrdvel fine aligua diminytions vefis b
gus mandaviz (b )vel talibus verbgﬂm’, que prohibitiouem iff am neceffarip infexunt. |
(a)auth.{td cum teftator Gladl falc.ubi ghBartad - Marcellng nw 7.h.t.ublcommu- ’
nem hancdicit,quamyis cofigtium tenereVadeatir ad l.nemo potelt, ngm.y.d:lcg.}. »
Gaulid.lib.ob{ 138 .Gomez@loc.(b)S.{i veroexprctlim Nov.debier. & . falc. L
& @ A B |
In imventary coyfedione diverfum [Fadltuyut nimirsm preperejus omifi ﬂnb‘ |
Cidia quiden amgttsr,(a)Tebellmiavero sinime. (b) e |
(a)text.in ddNOVel de g 1.falcid §u fi verd. (b)Vid. dehac qua{tBartad d.). Mag-;
cellus ubi hapneyn opigiohem refert.Vigldn §.exerancis nuz. Mynhibid Inft. de here

o)

qQual,Sedift Gatild Iib.obf138.nu.7.Gomezd loc.nu 12.

o ,_- XXN 111, “
Plurimipratereameds occurrunt .qlitheredens i detrallione Trebell. repellunt, ff. fi
Sildeicongtimiver (alead pias caufus velsfum fit.(a )i as al:engms totam defunih fubstan-
d1am abforbedt;( D)8t annus posl juffim yudicis elapfis fir,Meque beres voluntatem judie
cisimpleverit.(C)81 fcienter veljurisranorantia quartamiylyeris. ( d) .
(a)§.finautcmferesauth.de E@lefit.de priv, Bart.ad ddiMarcéllnug, (b) s Cels

fubfignatum § bonade V.S.(c)d. Nov.dc her.& I.falc.$ i quistameé, §.1i veronulla. (d)l,
penule.§ uledejur.& faltiig.crpor fadti Caadl falc.Doncil.d.lib.c.2 9. |

X XIX,
Inquartam hane smputantur non tantwn ves qua hevedi jure hereditario, fed etiam
Que jure Legati, vel fideicommifi,vel conditionis implenda canfa, vel ex quacunique Al
saufa(a) judicrotestataris obvenerunt,  Quod tamen falls in libeyis primigradus fides-

commiffogravatis.(b) |
(a)l.in quartam,l.in rntinncf.mmctﬁ,l.qund autem 74-ad hfale, L. mulier 22.6. ) he-

yesin finh.e.Duar.2.difp.c.1io.contra Cujac8.0bf 4.Donell ddib.c.30.(b) L.Iubemus C.
h.t,lfcimus §.fancimus C.deinoffiteft.Gaill d lib.ob(i133,

XXX, .
Denigue inperfona fideicommiffarijrequivitur, utfe conditioin dando eft, pecwe
wiam bevedi offerat, quo conditione impletaheres heveditatem pofitt adive & reslitues
ve.(a)Stheves rogatus certo loco adive, ut fumnptus ad iter neceffarios praftet (b)Siobif-
siatur abherede dammum ceffantis lucri,puta legati,quod non poffet confequs fradeat, us

offerat ei fideicommiffar .quantitatem legati,deinde cogat.(c)
(a)lfata 63§01 dandach t,(b)L.feiendum 7.cod.(c)lapud {ulianar.in pr.cod,Doncl.

d.lib.ca23.

XXXI. ﬁ
Pofirend.fi dubium fit,an fideicommifim relitum fuerit, dubitationem per firipty-
vamvel quinque teflestollar.(a) Aut denique fi heredems de perfidia fufseum habeat,

i vel ad Iuramenti prafiationem, vel reliti folutionem bumanifuna Imperat. cofphl
itutione coarclet (b) -' b o
(a)l.fin.C.de ﬁdctcnm.l.ﬁnﬁ.c.dc Codicill.lfin.C.de mort cauf.donar.(b)d,lifim

c.dc ﬁ.dCh.'UII] -ﬁ-ﬁll.lllﬂ.h‘t.& uuobiquc Dd. ,;
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