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E re judicatd , ejusexecutione & fententia , di-

fputatione fuperiori tractatum fatis dilucidé s
Enimverd cum Iudexin pronunciando , non tan-
tum rei principalis , verum etiam expenfarum’, fru-
Guum, & interefle,rationem habere debeat «, me-
tito de fingulis hac vice differitur.

& Cuiat.adtit.Codefructib.co lit.expenf.ibidem in '
“Airea [umma Azo. Nam expen(is folvendss fine iuftd
CaufSa litigantes ant delinquentes plectirefert , taxati-
0n¢_ Indici refervata , ut malitiss hominum obvietur,
\Auth. offecratur C.de lit.conteft. Nov.53.§. fancimus
Novell. s 2. §.m¢ antem.tot.tit.Cyde [port. e /.e}mpr. tit,
Code fuifrag.§ hac autem.l.de pan.temlitig.l.omnes C.
de Epifc. ¢ Cler.

POS] T

Y TrAQVE QVOD AD EXPENSAS AT- De¢Expen-
\} {J,;; tinet, in genere non definientur incommo- fis,

2d K9S dé. Quicquid in rem alienam & litem, ne-

| :%z-;) celsicate, ucilitare, aut volunt_atc propria
luadente |, erogatum & difpofitum , nec inelegaatius

Fact : e *A 3 quia

D E
€.T

Fd




e B e s i

quia fiant in vel extra iudicium , in Iudiciales & extras
iudiciales diftribuentur.

IL. |

De Indicialibus 4, omnium jure commung b ré= .

‘ ceptacalculo regulaeft ¢, &ab Adlefloribus {uprem® =-

Curiz approbata 4, ViGumvi&oriin expeniascondes

;. mnandum efle e.

d a Intellige que iniudicio litis perfequende gratia erogantir |

i | alitigantibus. b A quo bacin parterecefSuu Tus Saxonicum , Na%

de hoc 1ure , Syricht ¢in Man ¢in Sut an/mmbf[agtramuﬁ

g | ond twird mit Neche datron gerveifee /1vo e fich des Guets nichk

g felber neermunden / fo bleibet ¢x obn Buf /7 tnd ohn Wandelt/

' fecus Wo ex fich) des Guers felber vntcrwunden / Sandrecht, v
v Artic. 5 3 .Ut notat Asctor different.Jurus Civilu ¢ Saxonict par’ |
te 4.different. 4.2.fol. mibi 435 in cdit. noviori, ¢ Dd. commk* |
niter etiam Sichard,in l.properanduym v 3.§.five aurem alteywiyd Z |
n.3.C.de Iud.cloff.cr Dd.in C.finem luibus X de dolo ¢z contumns’
¢ia. Konig.in proce[Ju Bon den Cypenfen des Seviches in der 7
fientnffanticn, cap. 1 3.2, Caiarin par.C.de fructib. & lit, rxpfﬂﬁ
Goed.mnl [ponfio.7.n,9.de V.S. d Gail.v.0bfie s 2.1, € 8647
tw eff md lproperandum §.five dutem alterutra C.delud.duc et |
litibus % de dolo ¢ contumacis’l, 4. Cod. de frud. & W /
expen/.l.4.2,de R.L.lohan, Baptifta Schwarsenthaler c.8. Sitas '
men Victus 5 ut hoc obiter mfpergamus , Prorius tem erarius 11”

: tigator fuit, tunc non tantum diGo mode punl't:ﬂdl.Is
elt, fed & tam ordinaria; ( so. videlicet librarum aut!
I, ab executione C. quor. appell. non recipiuntur g]?ﬁ' |
ibidem in verbo mulé&andos , qudm extraordinarids
(nota infamiz & amilsionis caufz ) afficiendus, 1. 4 pro-
confulibus C.de appellation:bus Maranta parte 6 de
Appellation,nu, 336.Hodie, in Camera prafertim ,pro
magnitudine caulle & qualitate perfona eft arbitrarid®
ac interdum, non modo temerarius litigator (uprd
fumptus litis , fed & ludex inferior ob refupinam pros ’
ceflus nullitatem & injquitatems inmarcas aliquot aurt
puri vel argenti Filco condemnatur.Gail, dy b 1.00fs 157

b
[ub fin, 421
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I1I.

_Eaque procedit ampliando, non folum in caufla

Civili ,{ed etiam criminali 4; five procedatur per yiam
dccufationis , five denunciationis aut inquifitienis .

a Textus eSt in l,qui crimen C.qui accufare non pofJunt ¢
d.lv3.6.6.Cude I4d. ibidem Sichard.n.5.¢r lafon n.21, ¢ [eqq.
Gail.d.obf. num, 1.Althuslib.2 Yurifpr.Roman,c,3 3.Diff, Fachie
| Neas Lib.v.coq 2.controv, lure b Ha enim duobus modis exequi Ix-
dicta criminalia notarunt Dambud.is Prax.crimin.c.3.n4m. 1., cuns
.ﬁ*qq.t?iarm 5 fentent.(). final.-queft, 3.n.8. Vbiteltatur,neque
In toto jure civili , neq; Canonico , neqs in Pra&ica,neq;

Confuctudine , alium modum procedendi oblervatum
reperiri,
1V.

u Nec tantum (i cordm Iudice ordinario agatur, fed
- & ficordm Arbitris 4. Et five aperté quis yictus, five

- e — o R

Quod liti renunciaverit , propter caullz ‘defperatio-
nem 4.
‘ a arg.l,1. D de Arbit,er | 1 4,C.de Tudic. b Sichard.d\loc
Bm.6. ¢ in L posteaquam lsti C.de pactu 1bidems BL, |
V.
/ __ Hlud qualtionis eft hocinloco nec vulgaris nec in-
' Utilis ; Num in caufsis Appellationum, quando fcilicee

Appellatus fuccumbit in fecunda Inftantia, pronuncis-

ante ludice Appellacionis. ag durcly Nichrer voriger Nits

ﬂj“'lli phel gettrehedler viud ol davort appellivet ey / expenfarum

fieri debeat condemnatio ? Equidem quoad Appellane

tem omniid dubio caret 4 in appellato benignior &

Magis communis exiftimatur opinio b, ut diftinguatur

An ex jif{dem caulsis incaufla Appellationis [uccubucri:

hum ex probationibus ‘noviter , ( bcrlchci_o l. per

hal'lC C.de tempor, & repar. BPPC“.) dedudtss. Cal:l.l

| Priori condemnandum tradiderunt & re&é ¢, poflteri-

| ori earundem compenfationem incundam adfitmae
| tunt d.

a textus inc.fepé §.final,c.ut debitis de Appellat.. 1, Eos §,

Betemere Cod.tiz. BL.gg Ddycoinmuniter i ddy 13.Cydc iud. quos

' €3 i [e=




ibi fequitur Sichardus num, v §.Chilian, Konig.in procef]. o &
Cypenfers in dex Appellation fachen/ c.r s 1. b Gail.d.lib.x.0lfs
15 2.mum.4.Sichavd,d L ey iy € Gaiidlo.nu-s, d Ddunl. ge=
neraliter (.fed turamento §.fi ludex C.de veb.creditis Hartman. ab
Eppingen in practic.obfervat,tit.de fentent,obf.7. Fac binews ¢o 41¢
Uik, 2. controv, Lur. DifJentiunt plures quos refert Bald, in d, L.ge*
ner.num B,
' Vli

Vi&us porrd aded in expenfas condemnandus efts
ot Tudex earum rationem omittens, de fuo refarcire €0°

. gatur 4, coqs vi&oriinviGtum nomine nullance a&io

b, neejusappellandi datur ¢, utig: G petitus expenfa®
rum nullam condemnationem fecerit d. | =

a dLproperandum 13.§.6.¢ ibidem Sichardm. 13. Co de
iud,Cuiat,in parat,C.de fructib.co lit,expenf. b 1.3.C, d. t. Galle
1. lib.obfor 5 8,mum.21,Goed.in Ly v 1.de Vo 8. € 1, ult, CO%
quando provabare non eit neceffe Diffent, althuf.allegat,cap. 3 3¢ d
Sich.¢r Gail.-dd-locis Kenig.d,c.132.1,3.

Vil,

Petuntur autem in libello principali 4, fi videlicet
libello fint adie&z claufulx falutares : Peto mibi iws & W°
stitsam adminsffrari omni meliori modo & fimilibus b. ,

a Obtinuit nama, ut nulls (pecial: allione peti pofiis exptﬂﬁf‘
rum folutio 5 cum actione iudicats una cum re principali veniat €Xi°
pends , #1g.1,3.4-C de frotib,eo lir-expenf.vide thefin pracedents
.8, b Quiaruncpars cenletur ludicis imploraﬁc of-
ficium , non rantum {uper principali , fed etiam {upct
accc{Toris. LI}’HI.CCHI, 2. gb{, 22, |

VIit.

Sed quid (i udicis hacin re officium non peticum
aut poftulatum it , an nihilominus illud impertirs debe?
at, adeo, ut finegligat impenfarum condemnationcm
cafdem refunderc cogatur, in controverfiam venitzCer’

ténon ad hocrequifitus, vi&um in expenfas condemnd”

repotelt «, quod & Camerarecepit b, adid tamen s
ut faciat , cogitur nequaquam , ideoque nec eas prates

riens refarcire tenetur ¢,  utut hog poiiremo calus
; pars
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pars quz petitionemexpenfarum omifit;tota die& pra=
fertim ludice adhuc pro tribunali fedente, petens ex-
penlas audiator , & cogatur ludex (ententiam [uam quae
i1 non plenam fupplere d.

a arg.lediles 25. 0. item fiiendum de edil. edit, Bald. ¢o°
Sichyin d.l.1 3.five a.n 18. b uitefbatur Gail,d lsh, 1,05/ 1 5 1.7,
21, C Bart.er Sich.d..nu,18.ubi eandem in prax: fervartalferit,
D:ffent,salicet,ind. L1 3.§.Sive autem quam veriorem in puncio
luris arbitratur, Sichard.dlo,crn. d pertex. |l Paulws dere ud. &
tbi Gothofr.Sichard.d.ln. 19, Marant. part.G.tit.de libell.oblat. nu,
12.Gaild.obf\n.2 2.ubitdmenid in Camera fervarinegat Goedd,in
b7.0,10.de V.S,

IX,

~ Ha&enus autem de expenflatum condemnatione
di&a pluribus, de neceflariis tanfemfa&is ¢irca litis in-
firu&ionem , & cauflz profecutionem, intelligenda e-
runc 4; quarum cognofcendarum , differentia quadras-
Plex reperta 4, ut qua fiuntinjudicio,ad inftruendum
Proceflum: Quo pertinent, qua Advocatis procurato=
ribus, notariis & nunciis in Cancellaria exhibentur.

a text.cft inc. cum venifJent X deeo , qui mitiituy in bon,
Poffel.§ oportet , Nov.deiud d.l.properandum §.ex geflu.C.de iu~
l:.'ic.GarL(rnu plursbus d 1:b. v.obf x5 1 .num. 1, b Caldce, ir?zplicilé
W 1it,C.de fruct.co bitexpens. € Gail.prad,lo.n.2.,¢r 3.

X.

Item quz pro teltium examine «4: Sportule que
damurjudicibus b, delégatis ¢, & executoribus ipfis
hece(lario erogandz funt d, Eft autem ex ambiguis
ambiguum , num Advocatus vel Procurator, litigans in
Caufa propria, cui Adverfarius eft condemnandusin € X
Penfas, honorariiloco , pro opera navatra, quantum ali
folvere debuiflet , exigere polsit? Cuius negativa Came-
ralibus e, nifi per modum damm & interefle petat, ve-
lor vifa fuic . & merito f - ,

a lcos §.fi quid antem. C,de appelluc.cum pro caufa.de pro-

€47, Guil,dl.nums. 5. Cuiac,in parat-C.de frult, & lit, expenf.& de

Bore, b $eg ober Serichegelt,lx 3-§one atcm,Code ind, ¢ vide
T Odyoarse



Scyswarenehaler citarloco num, 3,Gail.d,lib. 1.0/ 1§ 1.10.6.7
§.0.10, d tornt,C.de [portul. ¢ fumpt, m diver[,iud.fall, €
Gail poft Speculat. imtit.de expenf.§.poft ¢rem.8.in fapé alleg.obs.
15 1,84 26 .ubi eand,equiorem dicit ¢r bcnign:arcm.Drﬂ;Bnh in
Lfin.C.de fruct ¢ lit, expenf. £ Gal.dln. 17,

p. 4 N -

Veruntamen probantur juramento vi&oris folo #
quod d Iudice delatum b, przcedente eius taxationé
fequitur e: quz taxatio, cum ad neceffarias tantum fe
referat , non delicatas & voluntarias d, decifum €
communiter, & 4 camera fervatum , taxationem eiuf=
dem ad arrharum. datienem liberaliter 2@ clientibus 118
procuratores in initto litis conltitutam, quam in'definiv
tiva, in {chedula expenfarum referunt , neutiquam pet=
tincrc g.

a d.lproperand.§.five autem alterutra ibi iuraverit abi Sith.
num.16,.C,de ud.gl.in Lun,C.de fumpt.yecup, ib. 1 0.Geil, 2 lib.
obf.162.mum, 1 v vide text.etiam glin c.cum olim, verb, iuraverds
de privil' b e.fin.X de his que vi metwsve cauffa ¢oc, in qQUa
fumma in Cam. deferatur hoc iuramentum , notavit
Gail.d.lib.1,0bl.15 1.,0u.12, ¢ Sich,¢r Gall, dd. locis. Al
poft.iufiurandum C. de iud Novell, 82.c,oportet vid. Schwarfieh® *
thaler d.locmum.3. d linter quos.§.fin,cum |.feq.de damn.infe”
¢to L[ fervus in f.de pignor,alt, € Gaillib.1,00f.3 5 B L
biby 2 aurispr . Rom ¢.3 3.

XII.

| Sane, fi viQus caufam litigandi inftam exercuillets
ab omnib, traditum eft,regulaillam officium fuum per’
dere, & compenfationem expenfarum inftituendam el-
fe 4, quid fi partimjuftam , partim iniuftam ? Baldo &
Battol, placuit ,ut quatenus iuftam foveret caufam , €4
tenus victus ablolveretur ; quatenus iniuftam, condem=
parerur b.

. @ lLqu folidum 73.§ etiam 2.de legat, 2.0 ibid.gl.in perbe
litis Nov.€2.(.oportet. Dd.communiter in [apiff.alleg.ti v 3 17.6.Ce

d. iud. G“'[_h[-‘rl‘ub!:;s 2,”,3.Gﬂﬁdd1iﬂ d, b 74 ﬂ#m.g.de [h;:‘r?
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Bart.in Lfi quis inficiatus Dodepefiti Blin dJl 1 3.§.6 Code Tud, dre
dreas Fachineus ib.1.c.4. 1 controv.iyre b quorwin [ententiatn ceq
Veriorem ¢z retinendam in wudicio fequitar Sichan dulo.gr nu D,
Cvciug in | quialterius de R L,

n X141,

Litigandi verd caule iufta,arbitrio Iudicis licet
Commiflz, nec certa regula fint compreheni{z 4 Ista-
men habere putatur, qui alicuius Doctoris approbatt
Pro (e opinionem habet,aut imperitus juris confilia IC-
torum Clarifsimorum ad minus duorum figillata & {ub-
lcripta , litigans fama tuenda,digniratis grata, quique
dicentes viros honcltos de caufz fuz bonitate audivit b
An autem Iudex , quiab expenfis abfolvit, 1uftam cauf-
G‘lm , 0b quam id fecit, exprimere debeat , controver-
um reperimus ? Et ad id obligatum , nifi litem fuam fa-
cere velit communiter creditumelt ¢, quanguam Ca- :
Mera obflervet contrarinim d.

a Sichard,ind.0 five autem.n,7, b Sicha.dlnu,8.9.10.
13,.Gasl lib v.obfin s 2.n.6. Althuf lib. 2 Jurifp .Pom.c. 33, € per

tex.d.(.oportet Nov.8 2.Bald.in Auth,novo lure C. de tud. Specul,
i tit,de expenf..poft.inpr.cre. d Gallib.x.0bf 2 51m: 23
X1V,

Et hoc el officium ludicis'in expen(is indicialibus,
Quarum in definitiva ( ut diximus) rattonem habere de-
ber, Sunt & aliz expenfz, quas vulgo retardati pro-
Ceflus vocant, de quibus aliam!regulam Panormitanus
confituic ; nr deficiens in probatione dilatoriz perem-
Ptoriz vel alterius cuiufq; exceptionis, qua tamen ne-
gotii principalis merita haud concernat, hon ex(peltata
definitiva fententiain expenfis condemnetur, niltlegitia
Ma caufa exculationem inveniat,aut ftylus Curiz ad fi-

" Dem refervet. Tt o
Panorm.in C finem littbus exird de dolo &7 contumacid fulifSime

B.X 1. BR.in l,non ignorat. C.de fruchibus & lit,expenf,BL. in l.ge-
Neraliter n.4.de veb.cred, Felinus in C,ﬁgut cantibus N. 15§ .de libel,
oblar, Ethz expenfz tunc petipofiunt , & locum ha-

bﬂnt‘, quando quis delo malo,item imperitia vel ne;;l_i-
B gentiad
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gentia aliqua, & calumnia potins , finem litis impedits
Et eo cafu ratio carum tantum habenda,qua fiunt fuper
articulo retardante prmctllm*:,r:cc extenfio ulrerins a+d-
mitticur, idque in taxatione diligenter oh."crvandur:l
probamus.  dd.l wide ®ie Kayferliche Cammergevichs orv4
nung. i s o.pare 3 6,000 100 {olches aus freffentircen augsiiz
got.ere. Deexpentis qua debentur ratione contnmaci®
quiai {fentiendum proponit Gathus dlb,x . 0bs. 1§ L1 4
& alids deillis § dif{p, 2.aétum ftuic.
: XV,

Extraivdiciales a4, impenfa triplices funt; Necel
fariz , utiles & volupruariz b.

a Sunt quaexiratudicium a creditor, b.f. pofieff, ¢ ufufrue
Guarns croganiur, quarum m yem altenam faltarum utilis r;!fdﬂ“'
“eft ¢ quotiaiana Ant Faber 2.contell.1. b Limpenfe 79.de V 5e
ioidemn Goed. num. 1.1.1.5.7.9.de¢ :rﬁprn'[.m res n'umf:sf-nmﬁ

XV |

Nece(Tariz funt quibus non fa&is , res aut periturd
aut deterior futara fuiflfer «, Sicdicta, quodin fe BET
cefsitatem impendends habeant b, utiles , quibus l‘ff
in quas conferuntur redduntur meliores,fertiliores,fra’
Ctuoliores ¢. Voluptuariz qua fpecies exornant,» nce
rem omillz deteriorem,anc faétx utiliorem cfficunt 4«

a d,l.79 ¢ thidem Goed.n.2, slean.n L5 6.7 ff. qui poi
ores in pig laleantur Nov 79,0.0i5 confequens [,1 4.de :mpt"’f' in
ves dotfullis b3 8. de petit. beved, Caftrenfis in |, Dominu horre0”
1 5 .5'.6.. tJocatt Schneid.in §.A&£ﬂf'ﬁ?.‘: in All, rx ﬁnndﬁﬂar i
I3 Konig,tn proceffu 3011 0¢n @1‘}‘CI1|'€II bey den Gfictern e 134
» Ll.fb'.l.n'r (penfis in res dotofe € d.l.79 ﬁ_:.,ru qua alreramm
llam negationean non effe delendaw putamus Diff. Brech,bic L 5 g-

1 U‘qu.fff..;.f: f.‘np;-n;". ﬁ;‘!“:'.é’;‘f)rh‘!d.d./ﬂfﬂ LU, 14. d d'[ 79' + g

ViS.¢rilt Goedyin §.final v 2. 5chned.alleg loco ni2.,
XVIL. '
Ad prfmum genus referunt refe&ionem xdinms
vetultate laborantium & ruinam minantiom 4, arma
turam navis, cibaria neceffaria b, arborum curam, V12

tium propagationem , feminaria ¢ , eaque; win;a.
‘ qu®

ap

—
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qui ex regionis confluetudine nequeunt omitti . Ad
lecandum, paftinationem ultrd quam necefle erat fa-
&tam ¢, do&rinam puerorum hoc eft fervorum f,
Ptitrina & horrea, quoties ob maiorem [nfula commo.
ditatem extruuntur g, 1nprazdia pecorum impafitio.
hem, [tercorationem b, Adtertium & ultimum y VIrly
dia feu viridiaria, (alientes aquas , incrultationes , pi-
tturas i,
| a L1.l.s,quipotiores in pig.habeantur,l, 3 0.utiles de petit,
bered, b l.2.Q.utidem agitatum ad l. Rbod.de 1au.l unic, §. fed
"ecob impen(.C.dereiuxor. A&, ¢ (.fed fi gregis Inft.de ver.divifs
Fi arg.|.8,quod metus cauffa.l.fi.furtsd fi tmiprobum C.ex quib.ca,
L"{erg.d!cm;.:.n d.2.79.n.._1.*qum tbidem probat Goed. nu, 4, e
79.1.3.G it Alenaq. £ Lpueride V.S.d.Lunic.C.de R.V, A.§
[ed nec ¢e, g Goediddacon. 3.¢r 4, h L, impenfe (. uciles de -
Wipens. 1 d,l,79.§.ult.de V.S.G ibidem Goed.n.4.4bi quid viris
Qg quid (alientes aquicyer im cruftationes fine,eleganter explicat,
XVII1I.
Neceflariz, ut uflum videamus , deducuntur & res
Petuntur femper,nullabona vel male fidei pofleflorum,
% aut pradonum habita differentia b, modo faltz
Perpecuz veilitatis noa prafentis temporis , fru&oum
Olummodo colligendorum gratia ¢, magnz prarerea
‘Atnon modicz d.  Ervel retentione oppofita doli
Mali exceprione,vel officio fudicis e, fendenique peti-
tone f,
a Lfinece[|arias ibid. Bart.de pigner a® LfruGtus al, divortiz
W G.impendia fol.matyin.l domum 5 .C.de R.V.11n reb. () peffunt
“Ommod.tor.1ut, D.de tmpenf, Hartm Puiftor,tom 2. quest frud.c. 4.2,
?!.z‘VFc[.in O.certe.insl. derer.divf. per tllamrex, Culac. Iib. 10,
0ife, X.Faber,2.conietoc.v .Gail.lib, 2.0bferv.146,Eag, decifio o~
: Wnibys arrific 5 teste Menoch.de AAN1.qq-cafs2 1504, 4. € [eq7,
b 1-;6.§.ﬁ:i.,r!epa*r:'r.brr,,Ptﬂar.d.l.u-24-27*38'ff'f 5.C.de RV,
Faq bmcm lih. ¢ ,cm;:wwrf,'fﬁr_r, S 4.CX££PHJ Cdﬁbm l.ult.C.de nego.
g’&‘[.ﬂme ¢r L.fi a wondomine eyc.de petit.hered, Myns.in _6.{{-?!:3
hs.Inflde rer.divif. c 1. 3.6. 1.¢ 1bi Gothofr.de impenf.L. fi fum .-
Ptum de pet.ber, d l.omnino deimpenfsinres dot, € 1, fundo
| B >3 39,4




s 8.0 fumptus 48.de R, V., L bond fide denoxal.ed. £ hoc eft ne?

gociorum gestoruni utili athione s fine diftinitione bone ¢ ma [ fid.
Pﬂﬂl"ﬂor“ L Gg.[ dﬁ (IHI:I l:iff H.’.’g,rj,—,;‘zl .f_;;”h”ﬁ; d{* "uj{:f”!-injﬂnn(-‘-:iﬂ"

weo.geft.d.l5 C, deretvind, £t i hac quog, fextentia fuit Mavitlie
giggugr. Pistor.d . 8. D lvan.Cr Lurgar.ti !..3 3 .de gondicl, e
deboper tlum tex,
XX,
Vtiles quog; deducuncur, quoties cum fruétibus
non poflunt compenfari 4, five generalr, five (peciall d=

&ione agatur b, Yerum an in hoc art.facienda (it bon®

& malz nder poflefforis diltin&io , tam invelutum dubt
um eft, nrnon niﬁg’adm Alexandrino, ceunodus Gor=
dius diffolvipofle videatur ? Tutius exiftimamus, di
ftringentiurn opinionem probare, videlicet bona fidcl
poflctiorem ealdem deducere, non malahder poﬂcﬂ'ﬂ‘
rem ; fed rollere,cafu tamen , quofine rei lzfrone que”
at . |
a l.38.cuml.feq.de pet.hiered | zg._()'. pen. de pignors L
fundo I.[amptus de R.V. 1 8.detmpenf Goed 1n d. 1w o mum, 600 pre
H, .'Iﬂ‘{if din.23. b d.l.g.2.C.derel vin 1 30 :L:’_ﬁ:wﬂ'. Fabel
2 .comtelt. 1 -{H[[.Dﬂ?ﬂﬂ"..‘.},fﬂ?ﬂf?lf!.‘f.f 13 Ac n'.-[_{r_;- 1‘{{1{{;0 D4, _G
1.4.8.de R,V L Iultan. 3 7.¢0d.§ocerte Inil de vev.divif, Don- 4. I 1"
f.(.}'wd. i | 79.?1*74.;;; ! -Hl"i-’?.ib’?ﬂ.dj];l'f- 26.ceni 2. travTiofes ra’
chinews ib.v, C,. 5 §. controv, Jury I?:H.-*M!, eyt Marttiio Mal:n;
in confue. Partf.¢y Gothofr.ad | 38.de pes.ber,Alciat an {791 s
Myns,in fepe alleg. §.certenu.7.
D § ¥
At verd tolli non poflunr, aut tolli poffunt; fed dom?”
nus,ut auferantur pattentiam non vult praberer Acqui
eft , ut tantum {1 pr,;:':c:l"c , praftare condemneturs quab®
eum his rebus fublatis pofiefloreflec habiturus.
l,78.§.confistsmus de res vind:text.efl in 2 jmd.l.![*.ffhzs'
§ ﬁwjlzfz. I, I“Iﬂa: A d, queston 4. Fahker.d,!.
XXI.
Voluptuarias neq; maricus,neqs all? alius bonz
pollefor repetit. Tollere tamen ealdem & abraderc,

fine rei detrimento hog fiers pofsit, ib1 pcrmitrirl}f- ,
» £ : 2
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fi ablationem tolerare Dominus nollet , parara demum
excepiio effet & exa&io ¢  Quod fitolls (alva reifube
ftantia vel radi non pofsint,pro amifsis habentur b, Ma-
lzfidei pollcilor eas amittit indiftinét¢ & donafie cen=
fecur ¢,
2 Latiles 39.0.videamus de pet ber.lvoluptuar. Lfeq.l.1o.de
Wipenf,d fundus 3 8, vers.conflituimus.deres pind,l. 3. 0. 4. dens
vew vers. H. Pift.d.queston, 2.6 ,Cuiac.lib, 9 .obf- 38.Gocd,tn d.L.7 0,
0.fin.2, b d.lcumin fundo 38.in verb, Pilturas corradere, de
R.V.d.l,pro velupt.Caftrens,conf.270.1,3,/ih.2 . Dff.cum 4le.tn d,
'.79;?231.931.{9' Bart.inl.3 8.de PE!.INT’.P!ﬁW.dvl ¢r . per d,texe,
C l,7.0,ex diverfo, §.certé.de acquir.rer.dom.l 39 de per er. §s
fﬂi‘té (nff.derer. div.erl,37.de R.V.Goed.in d,l.79 0-fi. Diff. Alcs
i (epifi.alleg l.70.mu. 0. Myns.in d,§.corte,Ctac.lih. 1 0.0bfc. 1.
Faber d.1.dum male fider poffeffori pore(tatem tribuvnt tollendarum
Carum , que fine re: detrimento toll; poﬂ:mt: quorun opinio abunde
Perih, x 9. refutatur,
XXH.

Ectantum de extraiudicialibus impen(s , de quibs
eo propeer hic egiffe praftar, ut jindicio de impen(is
exorto, quid in viéoram condemnatione fervare deber
at, (cire ludex pofsic, quod nam eius fit officium; nefi
alicer ficiat, licem cum maximo fuo damno faciat fuam,
& parti teneatur ad interefie,

arg.pr-lnit, de oblizique ex g. contraltu nafc.l. 1. @ 1. 20
D, de poen.ikdicis gl male 1wd, erc. ly 15, ff de lud, cuwm _ﬁimhba

X X1,

DeFrverTIBsys,alterovidelicet huius difputa- De Fruéti-
tionis membro, notandum, cos a terendo feu fruendo bus.
difos 4, generaliter omnem rei utilitatem & conmo-
dam e x quacung; re proveniens defignare &; Et ob id
accelsionum magis qu:im fra&uum vicem {ubire c.

a. Don.lib. 1 o .comm.iur ¢iv.e 8, 40 m Aur, fumm, C.de
fructib. en Lit.expenf VVes.in §. fi quis anon domino Insi.de reyidi=
Vif i, 5. ¢ im parat.ad tit.ff.de ufur frad.Gremuits b L g, inprs
L, S Qude ufur 1.42.de uju & ufufr.per leg.gre. Et bac ﬁgu:ﬁ:atienc

Fractus etiam. in a@ionct conyeffortam venire & ICtis dicitur in 1. 64
B 3 | 0. veniunt




§.veniunt fi fervit.vindic,lvideamus 1 9.in f.de ufur. Hotoni.de fru=
&ibus fol,mibi 72, Vultlib. fing.d:[put.c.fin. ¢ Lpradior,36.1. vi»
deamus 19,de ufur.), 29.de pethervvel.dLn.7.Goedsin L. 121 de
V.St 2,

XXIV.

Proprié 4, quodexipfloreicorpore, eiufg; uln &
occalione, ad fruitiopem utilitatemque pofsidentss fer<
tur b renafcicurum.

3 q:wﬁgmﬁmria buc pertinet. b l.62.de R.V.I. ttem fi. l.
arbores.s 9. deufuf.l.7. fol.maty,VVes,d.lin.7.Goed. & Alciat.in de
L1 2 1, Don. 4 comm.e, 2 §.novif[Vult.d.l, '

XXV,

Vulgaribus triplici funt in differentia: Aut enim
funt naturales , autinduftriales, aut denique civiles 4»
utut re&ius ex Logicorum do&rina diftribui videantut
in naturales & civiles 4, Naturales fruéus funt , quie¥
ipfo _re_i corpore proveniunt, Civiles qui occafione r¢!
percipiuntur c.

a Vid. Accur[.Bart. ¢ alios,in lex diverfo.de R.V.gl, Parot:
¢ Canoniftas in c.gravis devestit.[poliat. Konig.in procef. ot
den Sratchten. c.e35. b Hotom.de fruét.d.fol.72.VVef. d.l n.8-
Sehneid,n, 3, Myns.n.7.in §.[i quis & non dommo.lnft.de rer, divi[-
Corras,s.Mifcell.cap.o.m, s Do,y Vule.dd.ll. ¢ quales funt P
fiones , veure > aliag, obyentiones, 1.39.§,1.de legdr, 1, Offenit®

Ingr.de inord,3 Bt 7.
XXVI.

Naturales funt iterumvel meré natuorales «, q¥
per fe {ua natura nafcuntur , ine ullo fa&o hominis vel
induftriales b, qui quidem cooperante natura; Curd
tamen potifsimum hominis &induftria proveniunt ¢

a T’Vtﬁﬂb*dJam.&DaneH.d.nz S.Dn, Boreh, in ;rgﬂdfﬂ
fuo feudali c.un,num, 95 ,Covar. s vavidr.refolut.c.3.n4.6. Diffente
Corras.d,loc.n.5 g, ad finem qui frultus quos Dd.,industriales v0=
cant , natuvales , quos civiles induftriales appellandos ¢ffe cfﬂf’{f'
Non redté, Etfienim omnes fru&us natura procrect. bif

pesudum §-final,de ufur, tamennon ftatim fequitur fong::

g
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fru&us efle naturales, cum 1Ct1 ftudeant {ingula proa
Priis appellationibus defignare, arg.§.alic autem de donat,
L b Las.deufur.vvefenb.n,8.d..Covar. 1,var.refsl.3.04.6,An v
aurem fructus hominis magis indultria quam 1pfa Natue
ta proveniant Iudicis eft diftinguere, arg.Lqueritur de ffa.
bum bom.Covarr. Danell.vuit,dd.locis glofl.cr Dd.1n I, ex diverfo
de R.V. Abbas m C,gravis de reflt. fpoliat,
XAVII,

Adillud genusreferunt , poma ex arboribus, li=
Shum ex {ylvis ceduis 4, nuces, cxrala,fenum b, &c.
Adhoc, fegetesin agris, & (aca ¢, vinum, oleum d,
&_ Juaz ex animalibus percipiuntur, ut funt teetos , lac,
Pllus lana e,

a d.l.45.deufur. b l.31.deV.S-¢2 ibi Goed.num, 5,Dn,
Borch.in tract.nov fumé edito de V,0.n. 10 1,0.7.¢r 8. ¢ Donell,
dloco, d 1 fi eins 78.de R, V.BR.inl, final. ad l, Falcid. € Ac~
carl. ey vvefind.§.[i quis 4 non domino Init,de R.Divif. Diff Vult,
in d!fﬂg.f.!{l!.@'. lt{/,' I, [ur;‘ﬂy‘;‘ 64_.

XXVILI,

Froctus porro naturales in genere vel funt in re-
tUmnatura, velnon funt «. Quiinrerum natura,pens
cates {unt vel ftantes & percepri b, Pendentes fe:
antes funt , qui corpori cohzrent , five qui re adhuc
‘ontinentur ¢, Percepti, qui 4 corpore, ex quo pro=
eoerunt feparati funt , neqs dum eo amplius continens
Ty d,

& Vultdefin, b L26.0.fin.de furt. ¢ Vult.prealleg, loc,
D?g:?’!’rf Corras dd locis , dum nimes §tri@e defintunt frallus pene
d'””-?ff s gt terre aut foly adfufnnm!nmmr.pc?‘ l.x z:.;fi.!:.:lwz.l. 27
9 ufufil, 4.4.de R 2 5+ (sn0n folum que in frand.cred.¢v¢, d
L?‘E.ﬁ’e ReV7.1.1 3. quibymed, Hﬁiﬁ"- amite, Vult. fotom, VVes. Dn,
Borcly.in dd.logss. :
XXI1X,

Qui in rerum nataranon funt, vel extiternnt "ali-
QUando | vel func futari «. qui 1am exticerunt,dicuntor
*0nlumpti, five percepti hifinc, five non b, Fuaturi,

qul




qui hondum produdiaut formati, fequentibus tamen
annis nafcicuri fperantur,veluti fruges annorum fequen-
tiun.
a vulr.expreffe d.c.fin.quod dli implicite tradiderunt b d.
§.fi quis anen Dommo §. 2 Inst.de offic, ludic. 1.4.0.poft lirem fine
regundorum,quib.opponuntur extantes (.3 .C.de condilt, ex leg: Ly
certumC.de vetvendicat, ¢ l.quodinter 24.de lfgat.l.l.intfrdum
73 -dtl"..Oﬁﬁ-FJﬂff-dﬁ fng!.Offi'.d.lo;:a.n. 19.D1, Berch.an trad:

de Vo046, 748" 8o lilhy 102,
XXX,

Et horum alii {unt aridi , alii liquidi «, aridi funts
quiad invicem commixti non confunduntur, ut frues
mentum,hordeum,triticum, (iligo,avena & omnia legy?
mina &c. liquidi b confunduntur,ut vina, elea &¢. alit
maturi, alii immaturi ¢,alii veteres alii novi {en recetess
veteres qui anno praterito funt percepti, novi , horno’
tini etiam appellati d, quihocanno nati {unt e.

2 Hot.dl.de fru@ibus b leg.ulr.§.wle.de wre Fi[c.l.l.C.Tbtﬂ'
dof.de fufcept.er l.x, c.Theodof de ufur- ¢1.7..voluntas de adqe
ver.domin, §. (i duorum §.quod fi frumentuns Initir. de rer, divi- L
ultima § pen.que in fraud, cred:t. d Hott.d.lo.l.7. ¢ feq.de T
vin.gr ole.leg.l. 3.derebicred, Hott te [pi[Jialleg. loco,

AXXI.

Deulura hocloco gravis eft contentio, Nufl ad
Indufltriales referripofsic & debeat: Id quod contid
Corrafium « cum Domino Goed. b probabiliter 9¢°

gandum exiftimamus.
a 5.5Mifcell.co. b inlufurd 12x.perillum textuin de Ve

ng??ifr
XXXIIL
Nec de his minor eft concertatio, Num partus
ancillz in fru&u fint, 1tem num Aucupi.a_.,,ven:al:ilt:ml’~'i'_5jII
pifcationes,fruus fint iifque annumerentur ¢ Prius 10’
diftin@é negamus, adeo utne partutim quidem partu
in frn&u efle concedamus; Pofterius cum ljmitation®

quadam admittimus , i nimirum reditus omnes £X
o $1i-p- vcnauoﬂc



venatione confteat b, quo cafu etiam ad fru&uarios &
valallos pertinere afferimus e,
a Textwseff ml, 28,0, x.de ufur.§.in pecudum Initit.de rees
vum dpvif,Corraf.5. Mifcell.c.8, Donell, g.comment. ¢. 24. ¢r 2.5,
& lib x0.¢.8,Cutat.inl, 4,0.fructus de ufuc, Hott.ditract de fruct.
fol.y3.lmulier §.fed enim ad Treb.l,27.de pet.hered, b [, venatio-
Wen 26.de ufur. Hott ,Corras.n,2.3.4.5 loc,predict Bruch. de re=
8alib.un §.venatio n,68.cum plursb,quos adducit l.utem fi fundus §.
Aucupiorum de u(uf,Chafiin.in confuct, Burg,rub.13.9.7. ¢ Brack
dtlﬂﬂﬂ. |
| X X Xl s

In fru@ibus autem percipiendis hocjuris obfervar
tim efll fere ab omnib, «, utmala fidei pofleflores fru-
&us cuinscung; fint generis , & quos ceperunt aut cape-
I¢ potuerunt, hoc eft, tam perceptos quam percipicn=
dos, naturales & induftriales, confumprtos, extantes,
aridos, liquidos , &c. fuos non faciant , fed reftituere
Cogantur b, five fintex perceptione faétilocupletiores
live nonfint, & fivetitulum habuerint five non «,

a Dn,Borch. Myns.VVef.Schnerd,in § fi quis 4 now domine
nft.de ver.divif, Hotto, valt.dd,locis Coftal-m 1,6 5.§. i frumento
e condit.indeb, b 1.33.de R,V fipoffeffor.s =. de petit, bered.
| Leum bereditas eo. ¢ §.2.mfl-de O.14d.1,5.2 2,C.de R.V.l.40.9.

Predol.2 5, §.quod,ait i fipoffeffor de petii bered,l. vo.§.per hang
Quetn fraudem Cred.cr ¢l 2.C.de fruct,eo lit.exp.l 1.C.de fid. ¢
ur.hafl e fif.sb,x 0. DI, Acewr[.inlex diverfo de re: vind,per 1, 5.C,
¢od, XXXI1V.

Poffeores ¢ contra bona fidei , omnes omnino
ﬁ'u&us, tam natarales, quam induftriales , aridos, li-
Quidos, &c¢. locupletiores fadi fint nec ne, fijudicia fine
Bularia fpectemus 4, fuos faciunt,lucrantur nec refticu.
tr¢ coguntur b, 3 o

a l,.48.de adquir.rer.dom.l. 4.§.2.n verbo lucrariin fin.ff-
ﬁﬂ.ffg,l 41_§,ﬁmd;‘m dere ;ud.d.g, z.lnﬂ.lde O.l. ﬁrcnrk* ﬂﬂcr.t..
59.centur,2.ivayrisger. b In univerfalibus enim expedi-
tum eft,&ab(q; controverfia,ut reltituant,quatenus funt

C eod,

. .,-- ® ‘ & ok i
..I " N L-._ = -'.Ij _ﬂ. . & - ® . el
AT RN DY




sod. Fachineus 1ib.x.c. s 8 .controv.Turis, Menoch. de recup. poffelf
vemed, 150,59 5. Immala in ¢.gravis de vestit.fpoliat, ubi ¢ hane
communem [ententiam dicit Cynus in Lnon ¢t de R. I, BL. 1) l.3.C

de ufur.¢r frudt.legatoruin.

XXXV,

- Hoctamen catenus admittitur, quatenus infto les
gitimo & approbato titulo pofsident a, Nam fi (in€,
faltem pro cultura & cura indultriales lucrantor pob ch=
iam naturales;vt Com M, D b, Or. quz & in forofer
vatur,docet .

~a arg l48.de adguir.yer dom, b l45.de afuris € Ferra?
wivg in formuls Libelli vealts actionis V.fimuleum fradus no4. 5 Ariv
Pinelnl, 2. C.devefcind.vend.n.co.c. 4.10h,Ocften.d. lo, ¢ il de
Mora, Schn, Vvef.Hottoman . Valt locis pradit.BR. i d. L. €X i-
verfo.cralii commumter ut teftatur Covar.d.c.3.m.6,Fac binews libe
1.controver(turic ¢,57,D:f], Donell.cr Accwr [alleg.locis inter NAT
burales ¢ industriales diffinguentes,bas concedeniesnon illoss

XXX ¥i
Faciuntq; {tatim {uos 4 & iurepleno b poftqua®
perceperunt ¢ nec interelt percepti ab 1pfis poﬂelsoﬂ'
bus (_ivc ab aliis eorii nomine d, dummodo ur fert com”
munis epinio confumpti quog; , adeo ut ne hic quide™
requiratar ufucapio, qua tamen {ine confumptione ne~
ceflavia e, a Lqui fat §.1.Linpecudum | frattus de ﬂ]mﬁ'_b*
d.l.in pecudum. ¢ 1.48.deadq.rer. dom. §. [t quis a non dom1n0
Inflidever.divifidl.25.§. 1. dewfuris d Lfixfusfrudus quivs miod
Itﬁ:i!i‘&u& amitt, € Hotro.VVef.dd.locis Dua.de ufurd C.gu:ffﬂ&
venians inveflitut, Culdc. 7,4d Afr.fol,3 2 7.6 alij praferti Alib0s

Faber 4.conicél.x7.Dsffent . Donell lib,4.commeit.2 5.

XXXVIL
Viufru&uarii quoq; fructus quos pcrcepﬁruntrﬂﬂs
faciunt omnes a: Adheredes verd num fru&us futd”
ros, non dum tamen perceptos transmittant , adfirma-
tionis non adeo facilis eft ¢ Sunt qui pro rarinter Dun.
proprietatis & heredes ufufru@uarii difiribuendos &~
guum putarunt b, Quorum opinio cum Legibus ¢did’

metro reliftac ¢, cum ratione abeadem rcccdimus; d'.'”
L ' e




vi/.l,28.deufuri. b Vvef, in (. i vero ad quem indtit.de rer, di-
Vif.n. 2. Ciat.4 feudorem 3 4.¢7 24.0bf 21, ¢ d.0.0s verd er (.
finitur mét.de u,’uf l, fufruaarive mc[ﬁm 7 prmc..q:;i!t.r}mi ufusf,
amitr.ldefuntam de ufufr . In fingulis de annuis leg. lure Saxonico
fic obfervaru: as was die Ege beftricken 7 onddie Hackebedeckt/
'fiﬂj].’s‘ Oein Crlben / sandrecht z.art.5 8. Schned. num, 3, d, § [s

a ly.dnpresr Goa.deufuf.§.in pecudum Infl. de revum -

Vero ad quemn Inffir.de vevum divifion, d Hartman.Pistor.queft. 1.
‘dpi Zﬂ-- P.ﬁd#‘ DH. HUHIJ. !ﬂ dir §- é’ 7*[8“‘!‘11”“' 9 5 ’ IH "’d'paﬁ"

AXXVILL

Multoque magis Vafalli 4: Veruntamen tis fine

Mmalculis heredibus decedentibus , poftquam feudum
3d dmninum rcvcrfurum ,Verus e[}, & qll.’{'ﬂio dir’f'icilis,
quo fru&us anui pertineant uleimi ¢ Probamus, cum
Magis communi Dd.fententia b, diftintionem velatam
0 principio C, 1.§. His confequenter tt. 28,Hic hn.lex,
dein. &c. f.2, Ea@s utimur , non folum caln , quo feu=-
dum revertiturad Dominum ¢, fed & cum agnatus in
feudo {uccedit domino d; modo, heredibus fumtus in
{erendo faGi reftituantur e, & fru&us ante Seprembrem
Colligantur f.

& arg.C. 1.6 findbi ufusfrutus vero,re,2 3.in quib, ca, feud, a~
Mittf, 2. cor.quiper t.C. 1 §.pratereart,qo.de CC.Corrad.ub,
" @glier Ddic. e, §.1.de Invode R. A.faltate,8.f. 2 urile vafallo tris

buun; doininium: ut (unt Accurfiin . x.C.desur Emph.Zasin epit.

Fewdopare, 1.n. 3.part.s.M.3 4. Sonsb.part, 3.¢7 part, vo.n.3,VVel.
dr—',.f'".-wdﬁc.g fir76.1acob.de $.G.fuper verb.dictig, vafallin, 2 8. ¢
ﬁrper verh.mvestior talem n. X0, Hotom.precipse m difp.fendd, 3 3,
Vi, Boreh.C, tode feudnat 3.14. b alvaroer, Prepof. Baro Schenk,
d.tt. 3 8. Sonsh.pdrt.10.9,10.1 1. Borch.defeud.c.7.mu, 95. 9 2,
%od feud. adqusr.Tiraq.de Ret.conv.§ §.n.3.Et quos affatim wiore
J4o , Harem, Piftor,a Seufelitz ub. rdevi probat,in qq. Yuri 1y, 24,
& §.affere. Dejfimd.:}*fwdor 3 0, Hotoman d. Co 1. §, his confe~
Qtenter.( 441, Quid a. ture ( Sehnr.) sax.obtimeat,declarant Viee
fen. i Epit.feud.c,8.f 180, Hartm.Pift d.lo. ¢ de quo cafuproprie
!“‘Iﬁiff?b‘r d.(). His confequenter. d t.im C.X, An :gn-i’ffﬁ[-.f-z-”u%)'
b, alv,¢5* ali, Rorch.d.lo. € Vfer, Alvar. ¢ Dd. cet, in d. §.his
€0 %q.Sonsb.d, par. 10.m 1 24 £ Ifer. Alv,Laud-Sonsb dd,lo, n.1 1,
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SN XI3E,

Hoc autem percipiendi fru@us iure utuntur tam
din, quamdiu in bonafide perfeverant, FEx co namque
tempore , quo malzfider pofleflores talti proprer inrer=
venientem malam fidem , nullos amplius fructus fuos
faciunt,

L23.6.1.l.40.de adguir.ver-dom,Cuiat,7.4d Afvic,fol.3 28
Goedpulchré m 1,10 9 .1.9.10, 11,1 2,de V.S Vaultd cfinal.

x1a .

Verum enimvero quando mala fide inciprant pofSl-

dere qui ante b. f. poffe(fores erant, tam involutum du-

bium eft,ut ine calumnia decidi nen pofle videatur 4

Nos LL. areBoroyiar intuentes , folam rei alienz {¢17

entiam b, & {ic mulcd magis judicialem feu litis conteés
ftationem ¢, malam fidem efficere arbitramur,

a ut dicit Egninarius Baro in d.§.fi quis @ non domino Inflv
derer.divif, b 1.23.0 tamdiu de adquir.rer.dom..bong fides §:
in contrarium l,40.ff.eod . 20.§.petitum de petit,hered. € [.gLe
0. 1.deleg.x.l.certum de resvind,l.nemo C.de adquir.¢r retin.pel”
fefl-1.38.dewre fijci l.fed ¢ fi lege §./i ante D de petut,bered. Goed
ind.l,100,Cutat, 7, ad Afr.l’ulr.d-c‘ﬁuah Covarr. :.wr.rff-f.h"*
7.f0)s 20, Eachinews libyroc,59. controv lurs,

X LI. -

Fidesinterim 4, cx quapofleffores denominanttf
hocloco nihil aliud eft, quam quoddam judicium que
credimus aliquid b, & hinc bona & mala fides ceu con®
traria opponuntur ¢,

_ a Covarn r.?a[f-_-/far.ﬁ-tS.ﬂ.I.dc R.lun 6, b Goed, i d.
l.109.de V.S.per LJi uxor 19.de donat,inter vir,cr uxorem DU
Ale.mdl 100, L

Ideoq; is qui exiufta caufla ab aliquo credens il
Dominum, aut jus alienandi habere ,rem accipit 4
ficnullam rei aliene (cientiam habet , re&ifsime b fe
pofletlor definietur &,

a L1oo.deV.Sabidem Goed.l.qui a quolibet de V. S.1.2 7,d¢
contrab,empt.d-0.fi quu a non domino Init derer.divsf, b 1o 3-4%

L Fab.de P[ ;g.[, 3 z.ﬁ-ﬁf#hdﬂ Hft!:-I-S.PFﬂ cmpi. Danilly 4+ (Tamr-
peiite

m.
&




Meut.c.2 4,87 §.c.17.Duar.de ufuc le . x.folmihi G5 5.C ¢ 2,
n2.lect.fol.658.,
: XLIII,

E contra qui rem accipit ab eo quem {cit non cfie
| Dominum,necjus alienandi habere , & fic alicnz rel
E- - fcientiam habet, malz f, pofleflor exitimandus elt «.
Hunc LL, non raro pradonis titulo condecorant #,

- a d.qutaquolibet 27 de contrab,empt.lnt veniunt O.pe-
Ytum de petit hered.!,2.C.cod L v 3.1,32.§. 1 .de ufuris Goed, Do~
nell, vvefvalt.dd.lo. b L1 2.de noxal,act.l v 1.m fin,cum [.[eqq.
& las.(.decocum §. feqq. de pet. hered, DA, in |, nemo preds
226.de R, Dynus in d.e,poffefSor de R.14i 6.1 3
| | XLIV.
| ~ Hinc dubitatum de errore juris & faéti,fraude,cals

liditate,dolo carente,num malam fidem inducat ? In er-
rore fa&i coveniunt omnes, cumq: qui fic pofsidet ,bo-
ham fidem habere putant. .
dl.1oo.¢ thi Goedde V.81, 3 9.de ufuc.l 17.de his qutbuse
vt iridfgu.cﬂ.drg.,l. soder, fg&,fg;mr.l"l"fﬁm g.ﬁ quis a non
domino Luft.derer div.Dynus in d.c.poffefJor. .3 9
-- XL V.
Pofsidentem autem luris errore , € 0 MM. Or,
Pro malz fidei poffefflore habendum tradidic 4. Ne-
. * Otericorum quorundam LIL. certe & rationibus delti-
tutanon cft, eamgq; difceprando integris omnibus tuerl
quis pofler, & nos differendo enitemut b.
a Viefenb.d.loco n.x. Dynus d.c.poffeffor.nu. 30. Innocent.
Ancher. Cardin.er tmmola.ad C.3d noflrain X de empt. & venait.
Quans etiam communcm dictt ¢ tenet Covare d.loc. ¢ ¢- N.
S'fu}_z I.10M. Lf’qfwr,:u s Ir 26.de R. . Da. Gde- 11 L | (}j).pi?i"
Mulios textus, XAXE
Minor forté hafitatio in dubitante , ut quem LL,
Malam fidem habere perfpicue doceant. |
inl.finil,C ande vi ¢z d.ly32.§. 1. de ufuc, Dijfent. gloffs in
L1.Code adgair.pof. XLVIL

| Cx quibus ica deduliis quid fit refpeu fruftuum
udicis officium (ponte (na cedit, nimiru ut con demnet
M. £ pofleffores ad reftitutionem omutum fructuum ab.

; C 3 CO-
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eorum autem przftatione abfolvat b, f, poffeffores quo
ufq: funtin bona fide.

Vide thefin, 3 0.ufg, 4d 37, Colligitur & ex tixts §. [fin an
tem de officio Iudicis ¢ ibidem notatis communiter,

XLVIl.

Sifuperveniat malafides reflituere cos 1ubeat,quos -

4 litis conteftatione & poftquam res evicta eft percepe-
runt aut percipere potuerunt,

Vuir.d.c.final,Goed.in l.fape alleg, 109 mu. 2 1,1 2, quem 92

mnpino vide de V- S, |
X LIX.

Viufru&uario in vita eius perceptos omnes adjur
dicet, heredes vero ad reftituendos totos cogat 4, 10
valallis teneat diftin@ionem fupra plurib, relatam b.

a Pernotatainthef36. b inth. 38.

L.

Tandem & fru&uum materiam concludendo,han®
neceflariam svimnow fubjicimus ; Anrei petita reflit?”
tione fine fru&uum poftulatione Iudex reum in fructus
condemnare poflit? Quod magis videtur «, ad quo-
rum reftitutionem condemnat?® etiam dici pote(t,ct1am”
finulla fitin fententia eorundem fa&ta mentio b.

a per Lreftituerede v S.1, 3 v.deveb.cred.l, 4. de ufurp- &
ufuc.VaudLib, r ,var.queft, 1 3.Goed,m d.L.num. 15 .cum {cqq.Dfﬂ;
Tnnocentius in ¢, gravis X devestit.(pol. Ferravius in form,libellyedle
Al verbo tot.es tantos fructus in fine Schneid.in 6. actionum ML
3 7-f0!. 88 7.in Init.de 4. b per dﬁl.reﬂirufre ¢ rationes qH€ ﬁ'f"

fimativam in quefl.fuperiori confirmant. lafon in O.ommium 1§l de
A, in fine Covarr.1,94r.re[i6.3. .04, .,
B 7 /
Sﬁ?ntcn INTERESSE 1d_f:nique ¢« nomenlatinum ab in &
| re compofitum b, pravariis nominibus quibus nota-
tur 4 ICtis ¢ ambiguum d. Hocin loco accelsioncid
extrinfecam ob damnum occafione morz ¢ acceptu™®
lucrumve amiffum f denotat. _
a Quod est ultimum huius dijputationis membrum , cuits it

serpretasio depromends eft ex constuusione l.unic, C,de fentent: qﬂ:
pi
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Pro eo quod interest. profer. que aded difficilis reputatur.ut
tudicie Forcatuli Dialog. 41. eam Cicero (i revivilceret
Non magis , qudm Thebanam Sphingem intelligeret, b
Corvaf\liby o, Mifcoc.20.Conradus Paulus de afur.lib, 3.¢.2. Donel,
mexplicatione d.Lunic,c. 2 n.2 ibidem Cafpavus Caballinus num. 2.
i Dn.Borep.novifimé in trad fuo de v.0.c.7.¢» 8.num, 12.6. Diff.
' Alciarus inl. 35.O.penult.de contrabempt,erin tr,de co gued mter=
cft ubi pro intere(fe legit interest, motus auflovitate Codicum vulga=
rium, ¢ Nam quandog, vocant zftimationé rei L2z, defurt,
Lis, §.boc interdi@o. Quod vi autclam.l, v 5. 0. fin, de rei vind,
by 2,ad exhib, Hine Dyn.¢s* quosallegatinctmora deveg, iur, i
6, zltimationem rei & id quodinterelt, unum & idem
dlcunt,qui refutantur a3 Dn. Borch. d lo,nam. 1312, ¢ [eq.
Don.d.c, 3.aliasuluram inl.60.pro foc, [epis paenaml.fin.de co
Qod cers lo.iuncta | §.§.fin.eod dun. C.bic Borch.d.lo.num. 135,
@ (eqq. d vid.loan. Ocsten. in t7.de mora €3 k. § 3. Fovear,
d.dulag,; L.num.2, 3, € text, eft il 8, Centum Capue, De €0
quod cerco louglin 1. 3 2.de ufur.Oeften.d, lo Ferret. de mora numts
30.¢.1.Quid atitem &7 qaotuplex fit mora , quomodo contyabatur
Mem emendetur tradicur a Dd.n tir.de ufur fraét. ¢& mora. EX neoe
Lericu vid, Doﬂfﬂ*gut integvum hac de rc'f.:,npr.Commmur.Cui#{.
fub tie.de v.0.in var.doc. Dn. Borch.inc. penult.de V. O. Faber 6.
consect.y.Goedd.in l.12.0.1.de V8. £ Molin, ininextric.Labyrs
W29 ,cap. X, Caball dilon.8, cum [eqq.

LIE

Ideod; definimus utilitatem 4, quamexreipfa.de
QUaagicur 4, haberemus, vel affequi poti{'semuls, (1 da-
. ™aum non dediflet ¢, lucrumve nobis adverfarius non
“tercepiffet d.

i a l.ir.exemto § fin.de act. emri (). fi.de m‘?.rmrf.l.qﬁot:_cs
S 1.6, fin.de V.0.0.4.0 fi.eod.l. 4 §.6lr.ad exhib.l. 2 z.ad I, Aquil,
arg.eorsum que dicuntur inth.46.¢° 47. € [.13.vem ratam
babery o Cutac.in par,C-b.t.gytr,3.4d Africa.in explicat. 1,8.de
€0 quod certo lo, item lib.8.0bf 31 Borch.d.c.ult.n. v 27.cum [eqq,,
Guibere.in q,4.aliter Accur(,in d.l.un,quens thid. [equitur Bart. ¢

Somm, LL tefte Scharffcons. 965 v €t 24 Schnin §.fi Lde V. ?l*'
Donels.




Donell.c.2.lo.predidn. v 1. Qtie convenit effeltu cum illa ut docct

Goedd.inl.8 v. n. 4. de V,S.expeditior tamwen,cum nullam interpre?

tationem requirar,
LIII.

Divifiones varii varias afferunt , Comm, DD, OPe
Interefle triplex, fingulare nimirum, commuo@ & con*
ventum tradit 4, quatamen rcie@a,unins tantum gene’
ris efle intrepid¢ concludimus b, '

aDd,indl.un ¢rmb33.4dl Aquil. 2 1.63. 4d 1, Falcide
schneid.d.lon. 16.cum feqqs b Dyn,in comora 25,n.6. de Re I
in 6. Dec.inl,24.mu.1,de R, LFerrett.d lo.n. 16.cum feqq, Boréls
d.c.penm,147.Corras. 4. Mifcellc. 1.¢5 2, Donell.c. 3.per tot, D
in dividendo etiam alii y qui extrinfecum aliud faciunt, aliud
intrinfecum , quos refutas Caballin.bic n.x3.vid, Althus. Iths ¢
Lurifp.Ro.¢,3 3.

JAV. :

Huiusjam interefle, ficut & ufurar. ¢ non immer’
to b, modum certum & tolerabilem ¢ confticuic ImP*
Inftin, d.

a text.inl.26,C.de ufr.ad d,t,.Dudr.c. 3.Donell. goreh- O
Molin,ad d.tit.a cuius conftstut recefSit totum Romantm (mperium -

i quo quincunces frequentantur EleGtor Auguitus in conflitut e’
fers Viel.de ufur.in paratit,Cavel,V. 11 D¢y policey) Ordnung/ ﬁ‘_b |
tit, von toucherlichen Contracten/ Gatly 2. obf. 7. ubs etiam 185
Camerd [ervari notat. b ne contra zquitatem, a 1udicibus
peenam delifto graviorcm {tatuentibus agatur, Cutac. 1
parar.C.hic.Don.d.lo.c,9.Borch.d.c.penult.¢r n. ¢ unde 4 W48
mento in litem fepardtur arg.l. 4. G iurare de in lit iur. 1bid. ponell
Duaryin 1,6 4.de dic. d in [zpé alleg.liun, C.hic, |
LY. ; |

Et quidem diftin&ienis adhibito moderamin¢ in-
ter calus cerros & incertos : Ita ut in illis id quod Intét™
eft duplum non excedat 4, inhisludicis arbitrio & d?f'
cretioni totum& univerfum relinquatur, ut 18 2ftimets
quantireverd velrei vel atorisinterfit b |

a d.l.un ibid Cuiac.Donell.c. 5 .hic Dn. Borch.d.c.penulrnibe

148.Duar.de ufur,c. 3 Fachinens liby 1o6,48 controv inriss b “';'
anibe 2
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Wn,Borch.n.167. Nam cumrei incertae & infinitznon alls
quam infinita regula fecundum Atiftotelem conftitu
Polsit, recte hoc arbitrio Iudicis commifit.
LVI.
Enimvero duo hocloco potifsimum in controverfiam
' | Procedunt, prins,Anin z{timando eo quod interefl , ut
: damni,ita & lucri ducenda fic ratio ? 1d quod ut aflera-
Rus & rationum & lcgum N10S MoOvet digni:as.
d.lun.Chic L2.mfinude eo quod certo lo.Lfi fundus civeafin. .
carl.x 3 Rem rat bab,l22.23.4dl. Aquil,l,28.de dawin, infell,
| . Lx8.rem vat, bab,Conrad.Paul.d,lib. 3.deufuric. 8. Ferves.ad h.tit,
A.n.Coffal.ad 1,2 .de condiit furtiv.cs 1.3 .e0d. Az in fus aurea fum.
B.5bic Borch.d,c.penult:n.x29.1 G4.Donell, d, lo.c, 0. ubi ad
“Ontraria vefpondet, Quid autem dammum [itycuins confideratio ha-
€tur in bac lege,docet D Goed.ind,[,8 1,1, 2.de V.S,
| LVII.
Pofterius, cum lucrum & damnum confideretur,
Momne lucrum & damnum zftimetur ? Nos omnis uti- :
lltqtis » imado circa rem confiftar,& damni,quod reve-
| R indu&um probabitur, in computatione cius quod
: ttereft habendam rationem pracipimus. Tesy
' i bext,inl. fi flerils 2 1.de act.emtil. 2 9.§.f navis vers,idemg,
| | qum!-Dom[Z.c.I 1,bic Borch.n.i6s.
; | LVII],
’ . . Dupluminterim 4, resecflt & eius zftimatio ficq:
| in dupla fimplum continetur b, & implum illud, quod
M obligationem dedn@um , cuins aftimatio certa fit,
Wt natura , aur conventione partium c.
. & Adcafus eftimationem refpicitur in hac materia b §.du-
bli1.de alt.lnon eft.C.de refc, vendit, 1.43.9. Tutiws . fin, cum .
leq.de 4&. epsti. Forcat.dialog.4.4.mum.x.Donell, h.1.c.8.Conrad.
Paul.d,tib. 3, de ufur.c.3. ¢ Donell.d.lo.¢s c.Bovch n.146.Duff.
P{dremin.bic aliter Accwr[.¢ Dd.alitey Caballin.d.lo.m,20. 4lc¢. 5
b“* LIX;
Necrefert res diftra&a valeat pluris quam vendi-
t3, Nam nihilominus fecundum quod diGum eft emtor
% venditor damnandi crunt1n id quod interclt 4. Pla-
i i o neque




nedque hocverum putamus, not tantum ubi modica
verum etiam ubi enormis & ultra dimidium iulty pretit
lzfio intervenit b. o

a I.fifundo 53.de evifl.l. 43, infin, cim lfeq. de 41, emt

Donell.di¢c.8. b Cabaill.dJo.n.71. |
B, 4

Per cafus antem a res fignificantor & themata, de
quibus agitur b, certols ¢, qui certam quantitaten
habeant vel naturam d, Incertos ¢ contra qui nec qui®
dem certam naturam aut quantitatem habeant e deft-
nit (acratifsimus Imp. f. |

a quortmmemingt d.L.un. b Cuia.9.06[.3 1.¢% d.le.C.bié
Borch.d lin.148. ¢ Caball,d lo.ulbti mulras difcrepantes ﬁpmfr:ntf
adducit e refutat. d d.lundibid,Cutdc.in parat, Borch. nu. 141°
Donell,¢.§.bic. € Cuiac.hic Bovchn, 167,

R (41« b

Certa quantitas pihil aliud ¢ qudm res principd”
lis confiftens in certo , h.e. determinato pondere , AY°
mero & menfura 4, Natura prater quantitatem res 1
contra@um deduéta certis Tuis finibus taliter definitd ut
certa quandam fpeciem,certam; zftimationem,adcoq’
cercum quoddam totum & integrum cfficiar b.

a Dorell doc.5.Borch.dc.penultn. 147, b Bart. in d*,"
un. Diff,Doncll.d.lo,ubi res cevtam naturam babere exi[timat [peciss
¢r factaprater quantitatem. .

o b

Huiufmodi cafos in emtionibus - venditionibts ds
locationibus - condu&ionibus «, focictatibus ¢; & 9°
mnibus contractibus d contingunt. An &1In dcli&_lf’s
in illis quoq; reperiri communis Dd. {chola probaﬂ“
a quanon levibus fuffultus rationibus difcefsic Doncls
lus e. .

a text.ind.Lun.arg,§.cortum . de emt, crvend Lha pendie
tio (. huiusmodi de contrab.emt,l,1.C derer, permuiat. b 4. 1un,
arg.ﬁ'. ¢.I.delocat. ¢ conduit,l. :s,.ﬁ,'egd,m.,.g},. I 1 g‘fﬂﬁ,df acq,
poffe[[ Lult.§.ulr,ad L.Rhod dz 1atu l.quod fi 28,lecats € d.l. v

arg. it L ffoer C, profoce d [upif,alleg.lungarg,l.-o.certt ;}trrﬂtg:
/0.
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LXIIT,

Incertorum vero cafuum exempla proponuntar in
contra®ibus iis quorum confiftic in eo obligatio, ut
quid fiat ve! non fiat , ut & in mandati , tutelz,
Negotiorum geftorum obligat, 4. Ininterdi@is omni-
_blfs ¢, inmaleficiis iis, quz ex lege Aquilia, damno
lnluria dato ¢, furto proficifcuntur d.

a 1.13.9.ult.deredudic.l.fi paendin l.quoties quis d¢ V, 0, L.
fiper crizmen . mandati fF.mandare |,1,de tur.cr var.dijirab. Donel,
hice,6, b Donell,d.ds. ¢ 1. dit lex adl. aquil, d d. Lqusvas®
48. ¢ Linficiando (. v.de furt.Donell d.lo.

LXL1YV.

Sicitaq; interefle per emies contra@us tam nomi-
Eatos, quam innominatos, & quafi,five in faciendo 4,
ave in dando b confiltaar, ctiam deli&avel q. ¢, nec
Non interdi&a currit cranfitve d.

a §ale,t,de V.OLf panam 681, quoties 8 7.d,t.1. [ quis ab
alio Is.ﬁ.ﬁu.de re widic,Cords, ;-Mt'fc.;.DoncH.d.. lo.c. 1. b L. fa
fundum 11 4,de V.0.¢7 [i guid certo loco dari velint nec datim
eft.l 2, in pr. L.a.Quod fi Ephefide eo quod certo lo, ¢ . attlix
4“-44&1:::1..!.1.51:9;1 folum ande vi, d Donelld.c,x.ad b,

LXY.
Petiturq: vel condiQione certi ¢ vel aioneex {ti-
Pulatu ).

& [eilicet fi fit certum , quod ratione intereffe pofiulatur 1.
9. Ibtdg!dy ,-dm,,d,';_pﬂr,r,d,la.num. 32, b qﬂd?ﬁ';f(l gcmmhwr
Mterefle intenditur arg.pr.inft, Quibus modis re ¢ontrab, oblig, &
de pey baoblig.

D a Quod

o i_‘ # '. ‘ 5 bl — -
i N '.'}l-'.l!-’"ﬂ; "'l:,* :.‘ X ¢ v
/o ® o 57 N
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@io de yeb.credir, Borch.d.lo.ér n. € indlo.c-6,4rg.l.21,4dl. 4
quil.l v § non (olum q.u.de vi & viarmat. l.qui vas. 48. dcfurt.{.
tificiando 67, (). 1.cod.Vide Andream Fachineum lib.x .y 49, con
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LXVI, -

Quod fi proinde interefle petitum, ex eo pendet of-
ficium Iudicis » ut in cafibus certis , dupli condemnatio?
nem non excedat, in incertis per fuam fubtilitatem re-
quirat , ut hoc quod revera damnum inducitur, redda-
tur , ne ex quibufdam machinationibus & immodicis
perverfionibus , in inextricabiles abyrinthos redigatur
in infinitum reducatur ,{& ita cum {ua impolsibilitate
cadat, '

dLun.vid, th.5 3.

___ Cafu, quo petitum non fit, zquius Camerales €%-
iftimarunt propter claufulam falurarem libellis adjict
folitam,ius & iuftitiam adminiftrari ibi,ludicem etiam=
num adverfarium condemnare pofic.
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