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Laadiae
Q.'D,’B. V.,

PRAZLOQVIUM.

Eliberanti mihi fecundum laudatum
nfticutum Majorum edere {pecimen Aca-
{femicum, in mentem venitillud Panl FCe:
inIs. 25, pr.ff. daliber, leg. & Ulptant' in L, Lff. de_s
Sufpeclss tutor. &' curator.~ Ea potiustractanda
elle, qva qvotidiana funt ac fcitu neceflaria, iisq; qvae
rar6 conringunt, vel nullum plane ufum habent pre-
ponenda. Qvamobrem non male me locaturumope-
ram arbitratus {um, {i talem eligerem materiam, cu-
jus {tientia ac utilitas tam Rebus publicis, gvam Civi-
tatibus,imo & pagis apprime utilisefts pra Reliqvis
igitur vifa mihi fuit materia IN CENDII, qve &
Phyfice & Juridicé tractari poteft; Noftrum autem
propofitii qvod attinet, illam folummodo qvoad effe-
¢us juris tra&aturi fumus, qvotuplex {c.{it incen-
dium, qveenam fint ejus peena tam Criminales qgvam
Civiles, qv remediaad incendia tam precavenda s
qvam reftingvenda ; Et ad hanc materiam tractan-
damnon {6lum impulit me ejus neceffitas, fedetiam .
deploranda illa Exempla variarum urbium ab igne
hincilline confumptarum,inter gvas proh dolor Urbs
Oldenburgenfis, Patria mea dile&iffima non minima
A obtis
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obtinet locum, Qvz praterito Anno 1676. 6. Kalend,’

Septembr.a fulminis igne conflagravit,jamq; plane
- devaftata atq; diruta jacet. Cuam vero nihil felici

gaudeat progre(lu, nifi cui fubfidiarium fit divina o-

pis auxilium, ideo & in nomine Domini noftvi Jefy
Chriftiad hunc aGtum re@¢ progredimur , fecund. leg,
2. Cod. de Offic. Prafett. Prator. Afric. ipfiusq; Numen &
nomen fupplices inyocamus,ejusq; auxilitiad Differ-
tationis hujus Efaboratienem imploramus, qvia ubi
Chriftus non eft fundamentum,nullum boni operis
etiam eft fuperadifictum Can. 26. Cagf. 1, guaf. 1.

A PALT: I

Des
INCENDIO DOLOSO,
] (G 6
Incendii Des Ra&aturi de incendiis primum erit ut ingviramus in De-
*mm?r& Di- finitionem & Divifionem; Quoad Definitionem incen-
Yiio,

dium ingenere nihilaliud eft, gvam dammum igne datum.
Qyoad Divifionem non omnes, conveniunt. Alii incendium qvine
tuplex efle ajunt, ita utvel proveniat ex dolo, velex culpa lata.
xelex culpa levi, vel ex culpa leviffima, vel ex cafu fortuito , uti
Berlich. 1n Conclwf 24 n.1,p, 4.~ hanc praprimis amplecutur. Alii
triplicem faciunt divifionem, & hoc, qvoniam omnia incendia ex
tribus caufis, dolo fc. culpa, & cafu fortuito proveniunt, inde etiam
ineendium in Dolofum;.Culpofum, & Cafuale feu fortuitum divi-
dunt; eamq; diftinétionem non obfeure innuunt Adyifing. continr. 6.
Obfervar. §3. Gasl.lih.2.Obfervat. 2. Mihiarridet diflin&io incendii,
qvod aliud fiat ex propofito ,aliud fine propofito , utut omnes bz
diftin&ionesalids coincidant. :

9 IL

-~ N MO

SR AL L SONIRCS R G A St £ LCu A S S X




¢ 1f. "Incendiitex propofito fit vel absg; vel cum injutia. lfud

eft,qvando autoritate publica fuburbiaincenduntur tempore obfi- De Inceridio
dionis,vel ante eam,ne hofti fint receptui Frangk.lb.2. Refolut.7. 1,214, € propofito
Et hocomni jure probatum, licita enim funt Majeftat: Civili omnia 205 pid-

eahujus generis, gvz ad Civitatem confervandam funt neceflaria.
Conf.Beecler. ad Grot. Differt. de Dominio Eminente pag.114>& 21 fub
conditione tamen compenfationis civi, qvi bonorum fuorum ja-
&uram patitur,vel ftatim, vel qvando fors meliot ciyitati obtigerit
facienda,ad exempl L.Rhodiz,qvz qvod omnium caufa damnum
datum, a reliqvis, qvorumres feryatz communi contributiene re-
farciri jubet, vid. late D, Lasserbach. Difput, de 2qUitat. & extenf. L.
Rhod. th.18. € 19. wbi limitat in eo, qvi tali in loco zdificavit ubi
non debuit, puta {i qvis ad meenia civitatum, vel ad templorum..
parietes temerc adificaverit, Struv. de edif. privar. th. 65.  Hoccum
injuria conjunéum convenitcum incendio dolofo,, Eftg; gvoddo-
lo, confulto, deliberato animo, data opera vel malitiofe 4 {ciente.
prudenteqve immittitur  Andr. Rauchb. p. 2. quaft. .o.1.6. Mynfing.
senpuy. 6. Obfervat, §8. num.s. ;

§. II.. Cumautem hocincendio& pax publica, inprimis
fi ceetu, turba, feditione concitata fattum violetur , uti patet ex
Ligein pr.juntt L1 ff. ad L. Ful. devi publ & alias Crimen iftud Jon-
gé graviffimum atrociffimumg; fit,8 ad humana {ocietatis conjun-
&ienem tuendam pernicio(iffimum, ideo mexito peenis gravibus
tam Jure Civili veteri & Novo,qvam Jure Canonico & Saxomico
coercetur, de qvibus omnibus in {pecie in feqventibus.

§. IV. Peenaincendiorum doloforum ex jure Civili veteri
variaeft. Aut enim incendium in civitaté committitur,aut extra
meenia in villa; Siintra oppidum, iteram diftingvendum, anin-
cendiarius fit humilis vitz ac conditionis , incendiumqve magnum
olimbefliis dilacerandus objiciebatur, hodi¢ igne crematur ex jure
Fahonis ,i non magnum incendium fuerit capite. pleétitur; an vero
incendiarius dignioris & honeftioris fuerit conditionis,& incendium
magnum fit, tunc decollatur, {in parvum, deportatur.Sin autem in-
cendium committitur extra Civitatis meenia in villa,& incendiarins
vilior ob mcendium magnum capitis fupplicio, ob parvom damna-
wr in metallum, honeftior in villa pro incendio magno vel depor-

A3 tatuy

De Tuacendie
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tatur. , velad triremes condemnatur , pro incendio parvo ins
perpetuiin reIegatu’r‘." L.g,&7 L, fim'§. v ffdeincend. vuin. L. o, ff ad
L. Cornel. de ficar. L. ;5. §. pennlt L. 28.°§. 12, fde peen. Mynfing. cen-
tur. 6. obfervar, 88, n.5,6.7. € 8. Speidel. in obfervat.vece Hrunii. Dams-

boud. in Prax, Crist, c,103. 1, 2,3. 4.5:6. € 7.
; Poeiiz ex Ju- §. V. Peena Incendiorum doloforam’ éx Jure Novo eft i-
i re Novo. gnis, fecundum Conftitutionem Criminalem Caroli V. ‘Ar1ic. iz5.
L ubi dicitur: :Diebohafftige Hberivundent BDreaner ollen mit den
fai Seter poin Leben sunt Tode gericheet werden/ Andr, Gail, 1ib. 2. Ob-

fervat, 22.n.6. Mdeth, Coler. Dedif. 186 5ncipir incendiari” nim. 1.p.7."
il Fabi ad WPefenb. ad 11t de thcend:vuin. Menoel. de arbitr. jud. guaft.”

lth 2. cent. 4. Cafl390. 7. 34.35.36 @47, qvi& ftatutum Brixienfe, Me-
diolanenfe & Vicentianum refért ac declarat ,ubi etiam exprefle,
Q\"id Juris in incendiarios poenamortis ﬁatuitu‘r;Damhwd. in Pratt. Crim. c.103,
incendium i-72.8.69 9. Verumqveritur,{i incendiumaliqvotiesfititeracum.qva-
teratum. lis tum peena locunt habedt, utrumeadem fola, an' cum exafpera-
Velalia cri- gione aligva? EtRefp. qvoniam nullibide exafperatione exprefle
mind €of- aligvid conftitutum reperitur, ideo nec facile exafperatio fuppli-
gurrant, Rt 3 A . 3

cii aliasin fe graviflimiadmittenda, Hartman. Piftor. L. 2. queft. j3.
num 2. nifi alia cum incendio cririna concurrant, ut latrocinium,
parricidium, tunc exafperatio pcehe procedit, ut reus trahe im-
pofitus ad fupplicii locum pertrahivel etiam ferro candenteadu-

ri poflit. Carpzov i1 prax. Crin.p. 1. quaft. 38,1, 67.69 [eq.it. 7. 78.
Peenz ex Ju- §. VI.  Peenaincendiorum doloforum ex Jure Canonico.
re Canonigo. Notandum hic , qvod licet fummusPontifex peflimam & depopula-
tricem, horrendamq; incendiorum malitiam detefteturac interdi-
cat in cap. peffimam 32. queft.8 canf.23. Farinac. part. 3. oper. Crim.
guaft, 110.7am. 2 Jus tamen Canonicum incendiarios igne aut mot-
te nunNgvam punit. Damhond. prax,Crim c. iojsnum.i3. € [eq. fed
variaacintricata ejufdemcirca incendia difpofitio. QviEcclefias
aut dificia facra incenderit, ipfo fato eft excommunicatus, fufh-
netq; poft delictum Anathema, qvod tollere ab eodem nifi Ponti-
fex ipfe,, nemo poteft'; Rerum autem profanarum incendiarius
‘ eft excommunicandus czp. 2.8 cap.s. X. de Raptor. & incend. cap.
1 19. X de [pntent e.;commun.  Etin hoe ftatu mortuus Chriftianorum
caret (epultura omniq; facramentorum fubfidio, aligvando peeni-
- : : : " tenti
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tenti etiam iniungitur peregfinatio annalis transmarina Hierofo-
lymitana,vel adS. Jacobum in'Gallicia.Can. 31. € 32icanif. 23 {iwﬂ <8

‘plures ex corpore Canonico’peenas in Incendiarios ftatatas vid. de

‘cap. pelfimam 32, &| Farinac. in operib. Crim. p 3. quafl.110.n.05 per 10ts

“Menoch. de arbitrar.jud. queftion.lib. 2. cent, 2. caf. 390, num. 39 & 40s

Vallen|- parat..Fur.Can.tir. de Raptor. & incend. §.3. 15,

§. VIL.  Jure Saxonico diftingvitur inter famofos & COI- eny exjure

“du&itios Mordorenneriy & fimplices Incendiarios dotmefticos; Di¢ Saxonico-
ohne Nordbrandt gebrennet ue illis Mordbrennern {c. membras

roti ¢oncutiantur; hivero dieohne Miordbrantt gebrenuer deca-
-~ pitentur, $andr, ib. 2. art, 3. Jalle ONStoer. Sehneidwin. J. Capite

tertio num. 5. Infbir. ad L. Aqvil.” Sed hodie per Conflitutionem Au-
guftirz.p. 4. non attenta diftinétione inter perfonas viles & hone-

ftas jinter incendiumin Civitate & extra Civitatem excitatum,flam-

_marum fupplicium receptum , Carpov. 17 Furisprud foren| part 4.

conft. 1. defin. 1,650 Prax. Crim pal quaft 38 n. 138 [eq.

§. VIII. - Quariturautem utrum Nobiles vel alii in dignita- Qvomodo
te conftituti, htjus Criminis rei, ignis fipplicio fint fubjiciendi? I\;f.’l;‘”@f vel
‘! ;"Rg'fp. |veruny q.\'id‘cm efle gvod Jus Civile Nebilibus in Cri- t"’l(’l(l'](:lllﬁlnt':
| mine 1pcendu aliqvo‘modo veriiam tribuat, iisq; minorent p&naim il ol

infligi fubeat’, uti manifeftum cft ex leg fin [ o1 ff deIncende Rustl, men puni-

fed a difpofitione hujus juris in Imperio Romano ufu ac confvett- untur.
dine contraria jamdudum receflum eft, Carpgov in Prax. Crim. p. I+

queft 38,1, 23.€9 [ég. Cum non foleat haberi ratio dignitatis perfo-
na in delictis maximeé atrocioribus , qvibus peena uniformis eftpre-
ﬁ@ttlta,C’afpzav d.1. idqvod exemplo furti illuftrari poteft, ubi No-

bilitas ream4 fufpendii fupplicio.licet ignominiofiffimo non libe-
: tat,Habn ad Wefenb 1t defurt.n is verf.non etians in furtis,in med

' §. IX. Etexpariratione patet,qved feeminz qvoqve eadem Qvomodo
i peenapuniantur, & hocnon folum ob identitatem rationis ; qV& mulieres ob
' “idemjusfacit L 32 ff.4d L. Aquil fed etiam ob Criminis atrocita- hoc crimen
tem atq; enormitatem , qva veniam non metretur , & fexus mulie- puniuntus.
',brl.s fragilitas foeminas & peenis ordinariis non excufat, Profp. Fari-
: nﬂ;\, [?"5- oper: Crim. quef, 9. ». 11. qvod & Carpyov. inprax. Crim.

qvam‘ plurimis Scabinorum Refponfis probat pars. 1. queff. 38-

% 27,
§ X
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De pens §. X.. Porrd queritur, fi cujus inftinGu & forfan fpe lueriin:
mandantis & eepdiumfadum tuerit, utrum tam mandans gvam mandatarius in
;:‘;‘c’“i";ff:i‘;‘c“.ezmdem peenam incendii incurrat ? & Refp. qvod fic, Nam qvod
FHET Mandantem attinet, ille triplici modo delingvere videtur , tum
in fe ipfum, tum in Mandatarium qgvem corrumpit utincendat , tum
etiam in eum cujus des comburuntarofeph. Mafcard de probat lib 2,
conclufs 1012, . 1. Etnotaqvoqve eft Regula juris: Qvod qvis pers
alium fecit,id ipfe per fe fecifie dicatur L. 169. ff- de R0 6. 72, de R. Liin
6to. Confer L. is. ff.ad L.€ornel. deficar. L.s. Cod. de Accxf. L. 1. §.3. .
deinfur. Qvod Mandatarium attinet qvioperam fuam pecunia ac-
ceptaad inflammandum locat, non multum dubii habet, imo & gra-
vius delinqvit, qvilucriautalterinsreiadipifcendz caufa tam hor-
rendum crimen perpetrarg non veretur,pecunia enim interveniens
regulariter deliftum aggravat. Dambond. prax. Crim. c. 83, nug.
Profp. Farinac.p. 5 oper. Criminal, quaft, 123.#.5, ;
i §. XI. Et tantum de poenis, Criminalibus ratione incendii
cendii dolofi dolofi,qvasneqvagvamqvis effugere poteft, licet damnum refarci-
quis effugere re velit, & adreftitutionem fe offerat, qvilibet enim qvo vitam re-
non poteft  dimeret jac&uram bonorum facillime pateretur, nec non paupet-
licet damnil ¢acem potius qvam mortem eligeret, qvemadmodum & hoc in cafu
esfarcirevelit o bings Lipfienfes ita Refpondifle reperitur, Carpyov, i praxi Cri-
minal p. 1.queft.38.5. 44 <
Utrum qvis 9. XIL. Queritur hic an reus incendii dolofi prater peenam
prxter pona £OFPOFIS affiGivam adhuc reftjtutione damni onerandus fit? Ne-
corporis affli gant nonnulliex ratione, qvod lezes omnes, qva de reftitutione
&ivam etid damni agunt.nonlogvantur de incendio dolo dato, fed de tali,qvod
ad ""‘“‘t“?m' £x negligentia oxtum, item gvoties qvis peenam mottis vel fangyi-
2; a‘i:‘l‘:““ *“" nis five corporis affli&ivam patitur,, ad reftitutionem damni & reyi
o incendio confumptarum non tenetar, Berlich. p. 4. Goncluf. 24. n.51.8
fe7. InTerris qvoqve Saxonicishoc receptum efle conftat ex Carpy,
prax.Crims.part. 1.qvaft:39. - 43. Ranchb.p, 2.qvef, 19, w. 17, Verum
dejure Communi Doctores rectius affirmant , mots L, g. ff. de In-
cend. € Rain L 28.§.12 ff. depeen Menoch. dg arbitr.judic. quaft, lib.
2.cent. 4.Caf, 390.m. 27. Mynfing.centur b. obfervar, 38, n.5. Ex qvolibet
enim delicto datur & actio Civilis ad preftationem ejus qvod inter-
eft & Criminalis ad pecnam publicam arg. L. 9. §. 5. . de public.&
' veltifs
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viltig. @ L.wn. Cod. quand. Civi, A8 Crim praj. L. 2. §.9.ff. ad L. A
quil. L.3.Cod.esd. L.7. - i ff- de injur. Ranchb. p. 2. quafl. 10, 8.13. a
qvononplane recedit jus Canonicum Can. ;2. Canf. 234qvaft. 8.c.5.X.

deRaptor.& incend.qvod qvamvis alias mortis fuppliciti non dictitet,
heredes tamen ad fatisfaciendi, qvateny facultates defunéi ferunt,

jis qvi j[damnum paflifunt, obligat , ut faluti animz ( qvamvis

oft fata parum orthodoxc) confulatur, cumnon dimittatut pecca
tum nifi reftituatur ablatum. d. cap.s. ; ;
§. XIIL Siautemqvis proprias zdes dolojmalo incenderit, i‘g‘f“}' dd” ‘1{;
an & ille ordinaria peenaterieatur?  Refp.qvodfic, Ratio,qvoniam ;aliv;m;ri_
maleferiati homines cum proprio darino aliis nocere {xpiffime 55 zdesin-
gaudent, neqve per ipfos ftat, qvominus vicinz zdesetiam flammis  cendit.
corripiantur, malitia enim qvanto gravior videtur, tanto feveriori

etiam fupplicio coercendaeft. qvod &Relponfis probat Carpgov. s#

Furisprotd. foren|. p: 4+ confb.i7. defin, 2.idem i praxi Criminal, p.1,qvaft,

38:71.47.
§. XIV. Sed qvatitur qvid juris,fi qviszdes proprias huncin De illo qvi
finem incendit,qv0 oneribus &' contributionibus eximatur? Scabini zdes propri-
Lipfienfes, aliqvando pcenam extraordinariamRelegationis nempe * incendit,
1e0 indicendam exiftimavere,qvod dolus & malitia (neqve enimani g{:ﬂ‘::::'“
mo aliis nocendi Reus illic ignem excitaverat ) ceffaret, & intempe- .
ries ifta animi parum 4 Melancholia abeflet, Carpyov. lib. 6.1it. 9. Re-
fporf 93. _ : e -
§. 'XV. “Jam qvoqve qvxdam de conatu differenda. funti y: cowin:
Auteénim qvis materiam igni concipiendo aptamn depofitam,puta - el
pupas aut linteas ftupas cum igne, pice, fulphure aut pulvere bom-~
bardico, aut carbones,, aut titiones jam inflammayit , autnon. Si
nonduth inflammata, tunc non poteft dici crimenex parte Reicon-
fummatum, adeoqve fufficithoc cafu peena atbitraria, vel fuftigati-
onis,vel perpetuz relegationis Matth.Coler, part.i dec.136 Beuft deju-
rejurandspag 742. Aut materia dolofe pofita& accenfa fuit,& tum
qvoniam qvoad ipfius .intentionem & faGum crimen incendii jam
confuminatum elt; ideo ordinariam incendii pcenam incurrit , utut
nullum prorfus damnum inde fuerit datum, Ratio ,qvoniam per»
ipfumnon ftetit, qvominus vicinz zdes fuerint inflammatz aut
combufte, fed Dei gratia & protectione confervatz tyere; & incen-
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diumett tale delitum, qvod.in perniciem Reipublicz & multorun;
hominum tendit Damhozd prax Crim, ¢.io3 # 5. & alias in atrocis:
fimis deli¢tis conatus habetur pro confummatione & punitut;
zqveaceftectus, idem d cap .03 1, 1. verf: Juxta_genéraleillnd axio-
2. Et hanc opinionem Ele&, Saxon,Aug.eff amplexus in Nov, Dot
Conft, 7. Berlich d. Pt Corttlnf. 24, nams. 21, Confer Anton. Maith, de
Crimin. lib_48 tit, 5. cap.6.nzm. 3. qvidejure Civili Juftiniarieo,qvo
poena, uti fupra diximus,admodum variat, conatum Criminis, {i ad
actum proximum- deyventum fuerit, jamgq; zdes arferine, capitis
peenam mereri docet, adde paulo aliter qvoad Conft.Elect, difting,
Petr. Theed, Crim.D. 7. th 8. Iit. d. ; e
De illis qvi §- XVL.  Idemqvoq: eft extendendum adecs, qvi depre-
depreliedfi " papf fuper incendio faciendo impediti funt Parin. in Crimnal, Peso
fuper 5 ac"i quefi-124, 7 11 _item qvi opem & auxiliu attulerunt , modo non at-
It;x;o ;:fi au- tentatum, fed confummatum incendiun. Berlich. d. Concluf, 24.n
xilig afferunt & /2’7 : . s cgdes bk
.+ 8. XVIL Siautem qvidam de incerdio committendo fo-
De his qvide lummodo confpiraverint, tunc regula fupra di&*éjq\'od in delictis
inceudio 6~ conatus habeatur.pro confummatione , non habet locum fed fii
o Aitfendo o= peena extraordinaria puniungur, ratio ; qvia licet alias‘in atrocio-
Aplrants  yibns deliciis conatus habeatur proefieciu,hoc tamen fallit,gvando
_ non eft perventum,nifi ad aGtum verbi feu deliberationem tanttin
: Profp. Farinac. i prax.Crim. p. 3, guaft. (16,7, 44.1bi limita 1erise,
Itemgvi nu- = | §. XVIIL. Et tandem.qvid ftatuendum de illp, gvi nuds
. dis verbis mi- | benHahn qufis Dus feid
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mantur, . verbis minatur fc. < tolle ihoi einen T :
. .ober &tadt oder dag Dorfy anftecten ? talis peena gladii affici ne-

qVit Richter. Confil. 350: n. 7. interimin Carcere tamdiu teneri debet,

. donec fufficientem cautionempraftet vid. Ordinar, Crirsinal, Caroli
V.art.176. &0 oll diefeibe unglaubhagtiae ) boha ftige Berfon i

~ Gefangnis alglang/big die nadh Criantnis Seffeiben Sevichts g

faime Caution und Beffand fire folche unrechtliche thatledheDandling

thut/ Berlich. p. 4. concluf. 2.7 29, Nifi minitator fimplicium mi-

, harym terminos excedat, puta fireli&is zdibus in Toca fuf; pcém*fc

* conferat, & improborum ho’mimém focietati jungaé;_'t'um,pro"di:f-

fidatore habetur &jsxta ordinat. Crimin, art. 128, Capitis fupplicio

_ afficiendus eft Carpzov. p.1.pr. Crim. quaft.37. n. 76,
y t 3 ) > 3 i 213 ’. ; & 7 i 3 < "....§.Xm’
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§7XIX. "SI predi@a pena ignis debeat habere Tocum, cet. Dé probatiod
to conftare debet de dolo , qvi.non prafumitur, fed ab accufatore ne inceadii,
probari debet ex indicils & conjeduris evidentibus,qv.finon con-
demnationi;torture tamen locum faciant, Sufficientia ad qva-
fionem habendam indicia fufit, f qvis alas fufpe@is moribus,
elahdeftine & occulte igneas faces, vel'teldignea , vel alia fomen-
ta ficile fiiccendentia prepdraverit, & paulo poft iricendium exor-
tum fit, vid Conftit Crim. Carel V. ave, yon heimiichen Dranvt 41,

Vel fimina przcefierint, five verbis five literis diffidatoriis diivgly
Yolagungs-HrivFer ang'te avs fen torinr ¢ 2 1 10g.ver( idemeffe prto-

§» XX De incendiis ab”hofte excitatis Iubet hic fubji- Utrumin bel

cere qvedtionem, an ficitafint 7 Fr tutius eft etiam in bello juftq lo liceat in-

hecnegare,qvam affirmare; plerumg; enim talia admittuntur pdio cendere:

magis qvam prudenti ratione,& fermée evenit,ut aut caufz fyaden-
tes'ceffent, autalia fint validiores, qva diffvadeant: & utinam qvi
hodie inhuinanam illam tatiorem, gvam vocant, belli in defenfio-
nis argumentumtrahunt, fi bonitatis Chriftianz memores effe no-
lint, recte expendant, qvod Philip po exprobratum fuit aprd Liv. lib.
32. Inbello erm won congreds 29 campd, neq, collatis Jignis dimicare. fed
tefugientens sncendere ac dirspere nrbes & vincentinm premia victuvs
corrimpere ; at non fic antiquos Macedonnm Reges, fed acre “bellare [oli-
105, wrbibus ‘parcere , quantum poffent, gvo opxientiss imperisim babe-
rent. - Nam de guorem pofJeffione dimicetur tollensens mibil fibs preter
l?valf.um velinguere, qvod contfelinm gt? vid. e!tg. Grot. de j‘ B, &P lib
b 2. 018, . fin,“Befold, vn' the/anr. Praél, voce Drant{chaden,

CAPUT 11

Des
ANCENDIO CULPOSO,
Gnem tenere feu habere in§domo fuanemini prohibitum eft; | . .. .
noxium tamen habere nefas eft, ideo meritd incendium ex culpa pofi definitiq
ortum impunitum non debet efle; anteqvam autem certum qvid & divifis.
hic ftatuagur, prius de definitione & divifione erit agendum. Incen-
dipm culpofum in genere eft,qvod ex culpa, imprudentia,aut negli-
2 gentia
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. gentia oritur azg L7z, f.pro foc. dividiturq; in ineendium- culpa la-
ta, levi & leviffima faGum, 3 :
#ncendium §. IL. Incendiumlata culpa dicitur fieri, qvod per fumman,
kit culpa or- Jiffolutamé fupinam alicujus negligentiam exoritu /1. .5 2 fis fode
i Oblig.&9 Atlion 1. 226 ff. de Ferbor. & Rei. fignif & pennly. ff, de incend,
Ruin, Naufr. Qyelata culpaeft, v.g. qvando gyis illum Jocum, ubi
qvotidie ignem fovet, replevit ftramine,fceno & cannabe, alisqve
ejusmodi rebus ignem facile concipientibus, & fic incendii caufam
prabuit: Qvamvis autem lata culpa alids. dolo comparari f{oleat
L1 §.1. ff. fimen[. falf. mod, dix. & paffims. tamen hic id non procedit;
ut eadem peena ex lata culpa, qva ex dolo debeat puniri, qvoniam
lata culpa zqviparatur dolo, qvando civiliter agitur , non.qvande
Criminaliter £, 7. ad L. Corwel. de fiear, Ludwel. Exercit.3.th.12.1n fin.
M ncshdium §. 1L Incendium culpalevicommittitur, qvando fit per in-
zvi culpa or- curiam ejuss qvi in habendo & cuftodiendo.igne non eam diligen-
tum.  tiam adhibuit, qvam qvilibet prudentes & frugi patrestamilias re-
bus fuis adhibere confveverunt L fi verdita u. ff. de pericul. & com.
mod. rei vend. e, g fiqyis die ventoso in ftipulam fuam vel in {pis
nam, comburendz ejus caufa, ignem immifit, vel ignem immiffum
non probe obfervavit, ne. longius. progrederetur, & progreflis
alienam vineamaut fegetem lz(it. Ranchb. p. 2. qveft. 10.n.19.. & fic
ex accidenti fit culpabile, qvod per fe erat licitum . uti Camssll. Bo-
7ell. Confih7, n. 45.& [aq. teftatur,Agricolas in Regno Neapolit. d. 15.
Aug, qvotannis in ftipulas flammam immittere , tumad agrorum.
faciliorem culturam, tum ad eerundem fertilitatem. . Ad hanc cul-
pam merito etiam referri debet, {i qvis debitam diligentiam nor.s
adhibuerit in purgandis caminis , de qvibus infra: refert huc qvog;
Ranchb. d. gueft.i0.p.2. ».19. fiab inimicis inhabitatoris =zdium
privatis, non 4 publicis & communibus hoftibus patriz vel Iatro-
nibus immiffum fuerit incendium per L. 5. ff. 4. fflocat. ubi culpz
coloni hoc'adnumeratur, fed hoc diftin&ione’ ex zqvitate tem-
perandum, an inimicitia jufta anlinjufta fit, qva enim cuftodias
... confeqvi qvispoteftyne dammum injuriaabalio'dari poffit? L+ 4
. ... [ eod-conter in fimili Framk. ff. locat,n. 130. €5 feg, & de' Evict. n,
Incendiii le 7o Efeqes ; :
viffimna culpa &orpid . : : s
i §. IV, Incendiumleviflima culpa fieti dicitur, ﬁfa,&ufm—a
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la- fuerit propteréa, qvod qvis omiferitvelhon fecerit, qvod optimus,
mdentiffimus., diligentisfimusqve Paterfamilias non omiffuus
m, velfacurus fuiffet, L.18. ff. Commod, §.ult. Inftit. de fociet. Rawchb. p.
de 2 quaftio. m.28. tale eft, incendium € feeno madido ottum , de
1d. gvoinfra.
bi oMl Q’pd peenas attinet & a&iones: damni nomine COM- Pesna incens:
ve petentes, {ciendum, incendiilata culpa orti prater damni reftitutios dii lata culpa
m | nempeenam efle arbitrariam; qvandogvecorporalem, fuftigationis ~ ort:
at | autrelegationis; citra tamen vitz amiflionem, Berlich. ps 4. conclf,
lit; 5117, & fuftigationis peenam cuidam Auriga dictatam effe Liplia
m | inftabulo alicujushofpitii dormienti & candelam negligenter cufto-
do | dientiundeincendium magnumexortum fuerat, memorat Carpov,
. 0 prax- Crime. guafb 39. m37. € feq. Hocautem praprimis notandum..,
n- | gvodobincendiumexculpa lata ortum teneatur qvis ad damni &
1. ‘ sérimincendio confumptarumreftitutionem,: L. g verf. fivero ff de
et | sncend: RuineNarfr. L. 28§ 12-[f depin. Garll:lib 2:0bfervat, 22 rivz.
O item Raschb. d. ! {Unde ad damnum refticuendum partilefe dantur
i3 4 varizaciones,vel Condictio exlege,veladtioex Edi&o Prztoris de
m £ incerids ruin. Naufr. vel acio ex Contraétue. g. locat: vendit. vel 2=
us | &io legis Aqviliz; Profp. FarinaciinpraxoCrim. p: 3 guefb:inips 1104
fic | Berlich.concluf 2 niu. Et de hacultima nullum qvidem eft dubiutms,
o | fed ari condiGioaliqva ex lege veluti, Farinac™ d.l.n. 10 vult, ex de-
15 | cretali&qvideme 5.6 6 X delnjsr.8 damp. locum inveniat; am-
R bigoscumaibilnovi ibidem fit conflututum, fed reparatio damno=
il rum pracipiatur non addito, qvanamactione peti debeat , E.ftan-
L 1 dum ¢ft juri Civili & text.L. Canon. de action. L. Aqyil. mtelli-
g | gendi; neqve minus dubité de a&ione ex edi®o Pratoris in L., ffe
m de incand ¥uin. Narfe. huc applicata , cum hac ad eum cafum per-
0- tineat, qvoiexincendio gvid raptum damnive qvid datum fuerit.s ;
z | etiam ab o, cujus nec prozrefisnec culpa in incendio excitato ar-
- guitur; nion qvidem inficias eo Paulums in fragm. fent.lib. 5. tit. 3. f.
Ly fin annotare; ab iis; qvorum pes incutiamignis evaferit; dupli com-
o pendio’ damnit ejusmodi farciri, verum qvod eadem, qvaex edicto
% Pratoris deincend. ruin. Naufr. nafcitur , a&ione duplum iftud pe-
| titum,edque propterillaincendiariafecund. L.7. 13.ff. de paét. di-
W &a fuerit, uti Wefenb. paratit. ff. deincendsrmin. Nasfr. contendit,nul-
_ i B3 libi




| Iibitradivie; verogue fimileseft allioneny iffam;ued Compilatoris L
bus Panidect. negledtam, temipore fuftiniani noh amplius fuilfein us fi
fu, Panlo aliter Chjac, ad du f fin, Panti fort, qui tesitos qwidemsin 'L, 9,69 i
pennlts @, 1d v L 28, 0,020 de paniieo trabits [¢d vans Protoriam offe ak
noy ardot affirmare, 3 D lis
Paena incens 00 VL Imcendinneiklevi culpa ortum Critninaliter punirj ol

ditlevi-eulpd non potefhnifiqvandergvis noneft folvendo,tunc locam habetRes :
j artl 0 gula, qvinon habetinwre, lyavin corpore. L. fin. ff.de injns. vocand; Ie
! L.28. §.12. 1nfin. ff. depon. Ranchb. p.2. queft. w. .27 Wiffenbach, § i1
| difbe i zo.tb g p 2. dper-Logl ffirde igcend. vain, & Naufr. néc difting B
I guo;an hecguipainicommisténdo an inomittendo confiftat, ‘Etlic | i
‘ cet Berluh concluf: 25:n.23 welit, pecuniariam qvoqve peenam nes | do
gligenti fimul irrogari pofle, id tameén textibus juris Convenire nego; % &
nam L. 28. §. 1z, ff depen. quaniticur, explicanda ex: Luigiffi deins d:
| send, ruin, Nanfr. L, autempenutt. ff eod. de lata, nonlevi culpa; fola | fa
f igitur hic'remanetreparatio dapini jisdem acionibus de qvibus in. P n
| A thefi precedenti diétum,petenda ; B e i R
iy loyiimA ~§. VII, Incendium leviffima culpa ortum Criminaliter mon & i
culpd orti,  punitur; .Scb{‘zudwm.‘ﬂcll A, Jicapiretertion, 5. Infist. deleg; Agasl, nec i
T eamad damniemendationem conyeniti pofle ndnnully voluntMysa k o
l [ingteatnr 6.abfervar 88, n.1r. “Menorks de arbitrar, jad, quaft. lib, 2 |
: Coiit. . Cafiz90.m. 9.6 30, Verior tamen qvoad damni emendatios P &
nem {ententia convaria perl. 9-ff. dgincend. riin.. Sulices in I data o &
perans Cod. dyhis gos Tacenfur san poffs Berlich i conlnf: 5. nun g7 G
Rauchl' p. 2 gbaft.i0.n. 2800 fir €6 feq: T hom Grammas.in Decif PNeaw R
pelitidectf 3 7.:8°  Qvod i reus non fuerit folvendo, modice coer- lo
eebivar 4.1 9. . desncend rusn. Digafr. Camill. Bovell Confils7:nunr 2z, § a
neq; diftingvendum pute, an omittendo an committendo qvis da» | {c
mni canfam dederit per L. bhagiffig ' ado L Aguils nec probos 8!
dikinct Berlichii d. Concluf. 25.n 37 qvi hoc nonlegis Aqvilizadtion | d
ni fed incendiariz tribuit, cum,ut fupra deducum, in jure hzc: | n
actio. non fundata, fed qva: de refarciendis damnis loqvunturjus, | :
ra,ad L Aqvil hodieprocul dubio fine referenda ; illam tamenss g

limitationem noninvitus admitto, aculpaz leviffima preftatione’ |

immunem efle, e. g. conduéorem |, qvi ex natura contra®us ad: h
diligentiam exadtiffimam.non-adftringitur. ,.adeo., ut ne.qvidem, "
4l s d L. A~ i
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L Agyil. a&idne, etft imbanclaltas culpaleviffima veniat! 4z f 4d.
| Aquil. eonomine pulfari poflit. vid: Siraw Ex. 4 th. 20, {ecus gvan
iteram Berlichins do Copelrf. 25w, 46:51°65 feq fentit s qvi conductor€
ab adtione qvidem ex.contradtu abfolvit; fed a&ioni legis Aqvi-
liz, i committendonon omittendo leviffimam culpam contrakerity
obnoxium reddit, : : : v
_ §- VIIL ' HaGenus dé culpz.gradibus: poteft antem pars e pw"ce'_(}u
lefa peralterius culpamuno ecdémq; proceffird ad -poenam arbis ad penam
trariam. filco, applicandaimy fc. in cafibusin qvibus hec obtinet, & filcs applican
ad daimbi emendationem agere arg L 2| g ff ad leg " Aquil 1 3. dam & damni
J.bif devabexhib l.g . f 5 ff de picbl. & uellig L. 20 ff. adk L Corgh. cmendationd
do ﬁz{/’f[.:ﬂ:;z Cod. quan Cruil ackérim Pm]'ﬂd. Rauchbad. qutﬂ' 164112,
& feg.... Eti gyoniam.interdum cextd . mon apparet , ‘qvantum.s
damni per incendium fit. datum;idee folet thoc probari per juta-
mentum in,litg i, Farings,iin prax. Grim pogiquaft. o, nrgiivel das
&-interefle ad. cgrtam fummam ab a&ore zftimari & itaxast
J; conlcientiz ac Pramento mimorationis committi Bevlich:Conz
dufs 2. 7. 24. ., Quamyisde juramentoiniinorationis; qvod vocant;
dubitem, neqye enim illud extra witmablativam velexpuifivar lo=
_Eum habetiCﬂf‘p@p’.‘p:i, C&nﬂ.:zg;;deﬁn 724 gty
" CaatEn \ . e . . ; . Probatio 1

9, I Ceterum qvoniam fatiuseftimpunitum relingvi 0 .
f’acmusnocentis_, qvam innecentet damnare L 5. pr.ff de pan pofi.
& etiamaliasincendivm efy difficilis probacienis Farinac. in prax.
Crim p.3 quaft. nio num 37, &i73 Qliverins Beltraminus in decif- Rot.
:Rm decsf. 427, pertor. ideo firpeenz fuprach&e debeant haberes
locum, non fufficit culpam in genere probafle; fed reqviritur ut_
attor culpam certa ac determinateperfona probet; alias retis ab-
{olyitur Koppenindesif-38:0°38 tamidiveninyqvis prafumitur dili=
gens & cautus donec contrariuin probetur Adafeard: in probat. con-
tluf 467, per, tor. 8 qvamdiu contraria probatione ‘paterfamilias
nononératur., incendiunt inter: cafus fortuitos in dubio connume-
ratur per Loy [, 4 ff comspmod. L2z inofinoff . deR F. Rastchb p: 2.4,
gveft. 10, 1497251 SaRa ; e

9. X.. Neg;officit gvodincendia plerumgq; fiant culpa in- Obiedio ter
habltqntigm L3 8 1 ff. deoffic. pref wig. b1 ff de pericul & com- folvitus.
mod, res. vendy, . Hacenim gvaliscung; culpa ingenere prafumpta

non
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non ftatim inhabitantem Patremfamilias onerat,. fed certi indivis e
dui culpam oftendere par eft,a'ioqvi nemo damnari poteft propter €0
reiincertitudinem Gail. L 2. obferv. 1. 1, 4. Habn. ad Wefenb vis. de L
offic prafeit vig. adverba,per Negligentiam.qvod & cautum eftin No- bu
viflima moderni Ele¢toris Saxonie ‘decifione 8o. - Alitet nonnulli 117
refpondent, qvod cum non appareat qvanam culpa fpecies it illa, Jeq

| qv fic contra inhabitantes & confeqventer Condu&orem praefu- ‘
I mitur, ideo nec lata, neclevis, fed leviflima intelligatur Wefenb, e 6, R
| Confil. 277.7. 46 €& 47. qvam conciliationem probat Framyk Com. | bit
| ment. [ it lo cond n,209. fed impugnat Fimmins lib. 1.5 33 infir. cum pu
i culpa nomine fimpliciter injure pofito intelligatur levis: Aliter fcru. | a4
fi pulum hunctollunt, qviillud,qved de culpa in habitantiumdicitur, § W
it nenaccipiendum de omnibus incendiis, fed de iis,qva perignem, | L3
! videlicetimmiffum, vel negligenter cuftoditutn oriuntur, monert. P L
| Abfurdum enim eft dicere; omniainceridia culpainhabitantiumfie- |  €°
I ri, cum fezpe fiant fulmine ceelitus immiffo; aut inlocis in qvibusne- § f¢
' qvidem qvis habitat." - Hoc igitur voluntDe&ores,vix fieti poffeut | :
incendium domus ex igne domeftico ortum fine aligva domeftico- | d?
rum culpa otiatur, Rettershaf in Confil. Altorf confil o4 pag boo.meqve | d}
tamen dubito,qvin etiam exconjecturis illa culpa qvandoqve probe- | &
turs ut fi qvisignem-habuerit in loco in-congruo & periculofo, tem- %
pore parumopportuno & furentibus ventis, Habn ad 1Feftrb d | | 8
Qyvousqve §. XE - Hincjudicarelicet.de gvefhione, fi incendiom cul- | W
Patcrfam, te- pa familiz aut domefticorum fat, utrum Paterfamilias cx taliincen- E
;’za:ii_er;gl:’ dio conveniri poffitad refuﬁénel_n damni?ubiDd. diftingunt, an de &
culps familiz certa & determinata perfona ex familia non conflet, an vero deca 1
aut domefti- certo &liqvido conflet. Priori cafu ex ante deduis manifeftum g
corumorti, eft, Patremfamilias non teneri, Confil. Marprrg. volins. 3 Confil 331 | I
28. Farinac,in praxs Crimin_p. 3. queft. 1o cap 31,125 Pofteriori ca- }l:;
fy attendendumajunt, an illa perfona extra fuum-officium peccarit ’
& facto incendium excitarit, an circa officium deliqverit, illo cafu 9:
pattemfamilias abfolyunt, hocvero condemnant:Gai/ I5. 2. obferv. | ;:
21, 6. Marre digeft. Novif.tom. 2 tit. lﬂ‘“"‘ﬂ‘_dll?ﬂ'i cap 10. Koppen. in pe- i
Gi'38 n 36. Carpyov p# Conft. 17. defin. 14 “Malim'tamen ex aeqwta; =
te hoc reftringere’cum Lanterb. #r.\Syn. tit locar. cond, A 1h.7 € &
Bachov ad Tr ¥4, Dy 18 th 8.1.¢'ad cafum; qvo culpa familiz [ 1mu‘lr§z; fi
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eremfamilias coqtingit ; in adfcifcendis ifc: 8¢ inducendis famlis
commifla per 4i. ffde peric. & dommed. reivend 127§ 976 - ff. ad
L Aquil L3 pr. Jf ‘depublican: neq; enim qvod certis tantumn cafi-
bus culpam tamiliarum-inhabitator preftat, in generalem regulam
trahere convienit Confer Mev.ad Fus Lubecen[lib 3 tit § artlit. n. 24,
[eq.atqs had fententiaut benigmior Decif Eleft Sax 79 receptacft.)

¢~ XIL . Inde infertur; fi ex negligentia: mint{trorum atie s
operariorum , qvi torrefadtioni polentzaut cotioni'cerevifiz ad:
hibentur,qvid damni oriatur, dominum jure:non teneri, modo vel

Quid juris

fi neghgcn-
tia operart=
orum incen-

publicos vel eos, qvos ahi diligentes Patresfamilias ad operas iftas dium oriatur,

adhibere {olent, conductor habuerit; qui epimfacit qvod alii foliti
funt facere, non dicitur effe iniculpa, & ¢onfvetudo excufat 4 culpa.
13.ff ad SCium Maced. Tabor deFureCerevif-c 5 J 5 - Meving ad Fus
Lubecenfe lib 3 1t § ‘art.1 n.30 Etitain fimilide Patrefamilias,qvi
conduxerat mulieren ,ut cannabem.in‘futno torreret vel ficcaret
refponfum fuiffe ex alis teftatur Rinchb. p. 2. queft. 10.n. 64,

§. XIII - ‘Jam anteqvam ad incendium fortuitum progre-
dior; lubet fecundum promiflum coronidis loco differere de incen-
dio ¢ feeno madido oborto : gvamvisautem multi’ dubitent; fibiq;

De' incendio
efceno - madis
do oborto,

difficile perfvaderi patianturi,¢ fenosmadido ignem profiluiffess]!

atg; fic peraqvas & ignem incendium excitatuny; qvibus rebus i<
gnes reftingvi foleant, qva tutiffimum:& promtiffimum adverfus
incendia: pra(idium habentur arg.l 3 f pernlr. ffde offic.praf vigsl,

Experientia tamen fidem facityfoenumfirdiviturnis imbribus madi-:
dumatq; ndum colleétum fuerit& diu-congyiefeat; computrefce"
te & tandem flammam emittere , pracipue fiiincid aligvid fetri in- -
cidere contigerit. Teflatur id ipfum optimus reiRuftica autor Co-"
lumella gui b 2. deve Ruflicacap.g.italctibit; Faenuns demetitin o2

ptimesantequam marcefcat, nam & largins percipitur & jucosdiorem s

bam pecndibus prebet, eff antem modwisin fiocandowt ned, pevaridunine=’
gue rier[igs viride colligatnr : alvernm.quod omnem fuccini i amifit, ffra’

ments vicem obtinet, alterum [ nimism retinsit in tabslato putveftit aé
Jipecum, coaluit, ignem grear € incendinm teltantur & ali a Rittei:shufio

in Confil. Altorfi. 6. qvod eft Marquards. Frebers, allegats ;" Cumt' dgi-” -

tur Prafedtus-qvidam caftri incenfo feenili incuri infimalaretut,”
qvod feenum madidum non ameverivel convesticuraflet,ihqvi-

fitorium judicium fubiit, fed d. Confil. 16. & Confil. g5, abfolutus; par-"
C
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‘ tim;qyod dubiaeffet fadti probatio; partimj/qvod G qva in reli- | leg
qvendo feeno culpa incidiflet,ea ne levis qvidé fuifle videretur,cum mif
‘ eo tempore ob diuturnos & nimios imbres publica feeni devafta- ali
,1 tio fuerit, & ab omnibus feenum non nifi madidiffimum illatum,, | den
[l nec tamen a qvoqvam feenum illud ¢ horreis ejectum & pro dere- R.3
li¢to habitum; adde qvod nec ifta qvaliscung; iculpa ad caufandum Hin
| - incendiumdire&o eflet ordinata 8 apta, & licet ex illa feeni/corru- illi
il ; ptione incendium! per rerum{naturam fieri poflet, tamen hoc non gra
i videreturefle deillis, v perpetuo & neceffario fieri folent, & fic g4
! : .magis pro fortuito judicandum &venia dignum. uni

/

CAPUT 111 b &

i ~ DE INCENDIO CASUALI SEu | ©

op!
| : 0 o ORABILD O, sasario R
| Incendiiifofd I SR e o
il dcﬁnitiol'¥§!cend1um cafuale feu fortuitum dicitur, qvod vigvadam ma- f do_:
& divifor joti fit & provideri aut-avertinon poteft L. 23, in finffideR. F. L. B0 tef
; V. 4. de Oblig. & Astion, Rauchb prziqueffiio. n; 200 Fe fituti ca~ § fed
‘ fus fortuiti varii funt}tum. ex caufisnaturalibusvelextrarem,vel |  tul
inipfare, tum faGtoaliorum hominum eveniunt Fm.ad Foednffiguibs | rer
mod. vecontrah-oblig.n, 4. ita qvog; variis modis excitari folet e.g. | L
qvando incendiumd fulgure ccelity emiffo ortumEarin p3oper Crime | for
qvaft.uic 7 39.aut incendium vi ventorum ortum, forte dum ftipulas b G
in agis ruricolz- incendunt; & qvidem cum tempus effet trangvil- | fin
lum & qvietum, & poftimodum modico intervallo ex improvifovist | pr
ventorum exorta,taleqve incendium merito accenfeturincendiis | ta
fortuitis vid. hac de ve Camil. Borel.Confil-7 m.47. item incendium per
H hoftium lattonumg; incurfiones Raschb. p- 2. qvaftiio iz item fi € g
it | dome vicini fcintilla ignis evolavit atqve incendium excitavit.s te
{i | | inalterius doma vel feenili Menoch. de arbisr, jud.guaft Lib, 2, concl.4. Ve
ub ' ' caf 390.pum. 2, | . 3 : . o
1 Incendium . §.IT,. " Hocincendiigenus omnineim punibile efle;nemo eft re
) fi fortuitum eft qiignoratperxatinl. s ff. deminor, Nifi qvis {1.)' omnem ca- G
i il ﬁﬁﬂﬁﬁ? fum & periculum in fe receperit, idg; ex vi pa&i& conventionis te
HEE gvadam li- qVOniamex conventione contradtus legem accipiunt /1. &96. ffde I
! mtationes. pachl 2 ff.deR F, & provifiohominis facit ceflare provifionem | ra
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legisarg.l. 3. Cod. de teff. tus, L.fin.Cod. de Pafl.” (2.) Moram com-
miferit.  Nam in omnibus caufis pro facto accipiturid,, in qvo per
alium mora fit, qvominus fiat l.39.ff.de R. . 1. 9- Cod. de pign. ail, L. 7.
denfur.  Etunicuiq; fuamoranoceredebet,non alteriL. 173, §. 2 de
R.F.item | 155, eod. Garl l.2.0bfervas 21.m 2. infin. € Obf. 22, .7 in- fin.
Hinc cum qvis precarium haberet ufum zdium;& moram feciffet in
illis reftituendis, ac zdes poftea per negligentiam ancillz confla-
graflent, judicatum, ab eo farciendum damnum Modef?. Piffor. p. 1.
gvaft.z5.n.7.  (3.) Culpa cafum immediate pracefferit, culpa enim
unius alteri nocerenon-debet L.22.ffidenegor geff )27 in fn. 6od. 1. 337
J.1.Codi deinoffic. teftam.  Sic Gail. lih2.0bf.22. n. 7. adlemendation€
damni fuiffe nobilem qvendam condemnatum refert, qviruriins,
columbam fuper columbario fedentemrbombardam emifit,& prizter
opinionemocculta vi pulveris firamineum teétum incendit; undes
ignis progreflus & vicina rufticorum tuguria’ fimul conflagranint’
vide & Farinac, inPrax Crim. p. 3.qveft. no. .39, {ic etiam ‘eum qvi
domo conducanon ad ufum deftinatumutitur ;* culpa premit & ad
refufionem damni obligatOliversus Beltransinmns in Decif.Rot.Rom.528:

fed de hocnonattinet latius differere, cum fupra fatis fuerit explica- .

tum. (4.) Incendium fiat apud predonem autmalz fidei' pofieffo-
rem , qvi qvoniam femper indolo & mora effe prefumitur Z.5.!
Lot ff. de Condiét fure.l. ult. de conditt. ob turp. canf. merito de cafu
fortuito & incendio cafuali tenetur Rawchb. p. 2. quaft.1c. n. 90’ infirtel
Cirpyov.p 20 Decif 200, Non excludenda tamen hic diftin&io inter
fimplicem malz fidei poffefforem &eun, cujus enormis arguitur im-=,
probitas,ut&inter tempus Iitisnondum conteftatz& conteltatz jux-
ta Struv Exercit.o.th. 60.69 Exercit. 11.th, 27. Bk

§. HL © Iicendium paffis ut pérfonis'Commiferatiorié_'fdvi‘*"(&qr‘xioﬁo in,
gniflimis in bene conftitutis Rebufp.paffim fitccurritur, .- permit- cendium pas;

tendo; ut publicé Eleemofynam colligant, qva tamen pro tota uni-
vetfitate colle@a ita diftribui debet, ut major ejus pars cedat ad
reparationem’ Ecclefiz aliarumq; zdium- facrarim & publicariim,’
reliqva vero fingulis pro ratione damni affignetur Carpy. Farispr.
Confift, lib. 2. Def. 327, 2. Onera publicaad certum tempus remit-
tendo vel diminuendo arg. I 4. 1. ff. de Cenf. Confer Carpovium
lib..4. Refponf. 73:m. 10. € in Afyl. debir. th.37.feq, 3. Refcripta mo-
ratoria(vulgo qvingvennelle Ynfiands Brieffe concedendo Carpg{.
C 2

*
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dotr, in Afjldebir. th. 61.:€7 feq. | 4 Alia infelicium debitorumbes

neﬁcxa latgiendo., ;5. . Retectioni edium incendig corruptarum,

usq; adeo lecndo, ut donationes hanc in rem facz mhrmauonb

non, mduocant, licet 500. folidos excedant. L. 36. §. 2. C. de donar,
Quid juris f Habyad [ e[enb, 15t.de dopat. . 6. Strav. in E.serciteq, z/r. 1464 Jus
Creditor Ch; I3 1pforum tucndo, atqve hincamiffo Chirographo creditpr. debiti
rographum perfecuuoncm minime amittit Prackman. Confil, 2.4, n. 119, 21, fed
in incendio potius tenetur debitor,utaliud inftrumentum obl ugatormm denuo
amittat. conFc1atG il liby2. Obﬁv 37,11, €9 [¢4, Ratio, qveniam inftrumen-

tumnonad fubﬁannam contraé’fus, fed ad reigefta fidem pertinet,

L.12.C deProbar.& obligationes non nificertis. modis tolluntir L:0b;
ligationnm 44. §. 1. ff. det Ob/;g & Aétion. adeo ut etiamfi negotium ne-
ceffario {cripturam reqvirat, dum {c:ab initio placuerit,ut in {criptis
fieret, & inftrumentaincendio fint perdita, tamennec hoe cafuin-
tercidat obligatio, modo aliter fides fieri,poffit Branuens, ad. l.1. Cod.
de fid. I/z_ﬁ, wm. Struev. Exercit. 28.th. 34. Siautemveritas aliter explo-
rarinon poteft, qvid fc. & gvantum qvis debeat, tum jurato debi-
tum aut {olutionem obtinere poteft. Carp-in Prax Crim.p. 1.47.39
feemfidoms ,, 5 e575 ubi & hog, gvodam refponfo confirmat. . Eadem' ra-
hypotheca da
« txuft,  tione fi domus hypothecz data pofiea exufta fuerit, mon folum..
perfonalis obligatio creditori femper falvamanet, fed & idem jus
Lo §.finff.deV.Ol11.C.[fi certum petar. duratq,hypot‘leca & hy-
pothecariaactio in illud gvodadhuc fupereft, gvantuliicumg; ctia
tuerit J, 16. 21 L.29) Gzt ihdepignor L 21 ff deplgﬂofﬂt attion. Eranigk,
ad 1t qwb mod,  pign. folvitnr n. 141, € [eq. intantumut adibus com-
buftis duret qvog; hypothecain ccementis alia translatisCarpzov. i
Utrum ficiti Deczf 12, Wi fJenb, p i+ Difp.g0.2h. 37 dnfin.  Hac occafione qvaritur,
tempore itt- . tempore ruing,naufragii, incendii commodatarius res fuas fer-
fmd” +°> . vayerit, & ita rebus commodatis illas pratul erit, an teneatur adre-
uas rebus
commodas itutionem? Et Refp. qved fic fecund. L5.§. ¢.in fin ff.commod. qvod
praferre”  alii hmltantmf 1res propria fuerit pretiofior , commodata vikior.s,
qvod tunc qvi fuas res rebus commodatis prafulerit, poffit excu-
fari Hlahn.ad Wefenb. tit: Commod. n.7.item Lauterbachan tratk Synopts
tit. Commod. §. 2. th.s. qve diftin@io haud abludit 4 ratione juris,
pretiofiorem enimrem praferens commodate viliori non peccat
contra officifi Patrisfamilias diligentiffimi,qvod fi res 2qvales,com-
modatas propriis p.a:ferendas effﬂ dubjo caset perd;ls. §ote - 7.1-

-”
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lisyqvi.damnuin ex incendionavis fentiant, {ecundum conventios,
nis legem-fubvenit, motiffima-in Empotis maritimis Aflecuratios
Aflecurator éaim jaduram mercium vel navis farcit , {i cafus for«
tuitos generaliter preftare promifit, modo incendium illudin navi
commorantium culpa faétum non fit, nifi enim affecurator fpecia-
licer ad Hune cafum fe obligarit, de¢o obftrictus non eft Dn. Meier,
Difp: Inang. de Alffecnrat Mencaticls, Fie: Tandem 8 ftatutis non-
nullorum locorum @des concrematz communi fumtu conciviuns
reftituuntut uti A #nr. Peregrim Decif. 133. 1. 10, tale fratutum in Pa-=
duano diftriGu obfervarinotats i msiif ;

e CRA PRIV

ey
REMEDIIS INCENDII VEL PRACA-
VENDI VBl EXSTINGVENDL
CERE Qx:omodd

A D precavendumincendiumnon inutilis eft Ephotia eotum j,end. prae

qvi certo.anni tempore zdes incolarum curios¢ perqyirunt cayeatuts

anxié folliciti,neqvisignem vel qvantitate vel loco vel tem-
pore noxium habeat, vid: late Speckban.ide LL. incendiorum th. 2«
qviq; patremfamilias admoneant diligentiz, ut fc. caminos ita
habeant exftraGos , ut 4 periculo ignis fint tuti, & gvotannis ali=
gvoties purgari curent, qvod & optime gvogq; cautum eftin Sezats
Lipfi Ord. incend. §. Hugleichen foll auch et ieglicher. - Ub: Civibus
fub peena injungitur,ut ad minimum fingulis annis binis vicibus ca-
minos purgari curent. = Alidsfi forte propter negligentiam inha-
bitantis caminusignein conceperit,pcenam arbitrariam ille fufbinet.
Dotro qvohiam & aqvaad incendia teftingvenda multum prodeft,
ideo & fiumma neceflitas ac utilitas Magiftratui Curain fontunts
agvzdutuum & lacuumcon fervandorum imperat.

§.1L ' Antiqvitus apud Romanos hac inre nonnunqva inter= Deori gite
veniebant Tribuni plebis & Adiles qvorlt mentio fit i L.1- ff-de offics Prefeti vie
Praf g, Proxima autécura ad Triumviros no&urnos fpectabat d.L.r. gilum.
fFdeoffic; Praf. Vigil.Cum auteni nec AZdilium nec Triumvirorum cu-

12 in populofa civitate fufficeret, Auguftus,cum ipfo rerum potien-
te, multa inurbe incendiss vaftata eflent /. 2. fF. deoffic. Praef Vigil fe-
‘ Sl C3 pte=




Hodiernus
vfus,

Cura circa
zdificia ex=
ftruenda,

tem cohortes | inlocis  incendiis procurandis : felegit ! qvi- |
gus fingulis Tribunos faos &toti corpori tinum prafecit; qvem vo-

cavit PrafeGum Vigitum d. L 1. Nov. 13. abiinitio item Habn: ad e
[enb.ad tit deoffic. Pref.Fig, qviper totamno&em vigilare debebat
& coerrare calceatus cumhamis & dolabris 4./ . 03

§. 1L ‘Hodie infomnibus feré urbibus confyetudine re-
ceptum eft, ut Magiftratus vigiles deligant, qvi* noGu circumeun-
do,fingulisq; horis fonitum campanz denunciando excubias agunt,
qvorum opera cum Reipublicz fit admodum falutaris, ita par eft

€0s pre cxteris tueri& injuriam ipfis illatam feverius vindicare.s, -

In gvibufdam qwoq; locis inturribugs conflituungur,qvi die no&tug;
excubant, ut fi incéndium oriatuf, ftatim’ gnodato turbam congci-,
tent, &ad ferenda in prafenti periculo auxilia conclament, jura-
mento ad hoc prius adfiri&ti mi pares qug deg Suefil, Sachf. Sothie
fhen Sever Ordnung e 2. /arebitd - 3071 ¢

1V, Nen fplendorem tantum/fed etiam fecuritatem urbi
conciliat, fi zdificia tam verfus plateam qvam aream lapide & cce-
mento conftruantur, huc etiam pertinet gvod Starns, Hamburg, p. 2,
vit fin art.1q. cantsm S8 foll aud) niemanven nadhDiefen Tagen ver:
fiattet twerden//vor feinem: Daufeda einfreinern Siebel geftanden
batreinen holsern Giebel ubauen/ audy foli niemandenhinter nod)
pot fefem Giebq
Glefabe TWillen/fo fromme Leute/ die in Seversnthen iedermangu
hetffen gutnnllig/Daraus bejorgen wiifen bey Peen ovep Marck Sils
bevs /wurde aush iemand hittter oder por feinemaufe einen fleis
neen Giebel baucn/da vorhin ein bdlgern Giebel geftanden/vem [oll¢
aus dem gemeinem Sute dreptaufend Mavcrfteine und ein ABif
pel Kalck gegeben und shne Befchwerniis geliefert werden/Da auch
eine fieinerne Mauter frehet/foll man feinStendermercein dietate
fesen bev gleicher Poen tvie oben aufigedructt. Fide Mevis wd Fits Loshe-
cenfe lib 3 tit.12. art. 9 qui plura notatu digna ex ftatutis Lubecen-
fibus adfert, inter qva &illud non poftremo loco commemorandit
qvo qvis publica Balnea & officinas piftorias fine confenfu Sena-
tus & vicinorum prohibetur exftruere id d. 1 arr n. autinvitis vi-
cinis eas artes atq; opificia exercere, unde ipfis peticulum vel in-
commoditas magnaimminet, & licet antiqyitus jus_exercendz e-

jusmodi artis in 2dibus fuiffet, vicennio non exercita, amittitus >

Mev.d |, art. 12.n 1 825, - §.Ve

batde freinerneGietel auff holkernePfeiler fesenumb
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§. V. Diftantia qvoqve zdificiorum tum inter fe, tum ab 0~ Diftantia &

peribus publicis plurimum habet momenti, hinc jure Romano in z- dificiorum
dificando juxta publicas des intermittebatur Spatium XV. pedum "‘t"“:’ﬁm“l“‘
L 9.Cod. de edific privat.finter vicinorum zdes XII. pedes, L. 2. g1 P
2. Cod. eod. Perey. sn Cod.adtir.de Bdific, privat.m 2, Sicfiqvis fur-
num {ecundum’ parietem cotnmuriem habeat,unde vicinus fibi me-
tuit, poteft cautionem damni infe&i poftulare L. 27. (. 0. ff.ad L.
Aguil., Etfiautem fupetiores leges de diftantia “zdificiorum hodie
abrogatas effe, experientia demonftret,cum contiguzubiqve zdes
confpiciantur, diftantia tamen zdificiorum privatorum a publicis
operibus e. g. muris proptet incendii aliudqve periculum adhuc in s
qvibusdam urbibus obfervari folet. reffe Struv, de Edsfic. privat,
th.47. . :

“§. VI ‘Utincendium reftinguatur, igne jam etumpente fine ; o -
moracives incoldsqve convocare, diftributisqvejam pridem leges 4,04 Roma-
publica'operis; inftrumenta ad compefcendunignem parata expe- nos ufitata
dire convenit, gvalia apud Romanos ufitata fuiffe invenio hamas {c. ad reftingu~
dolabra, Siphones,acetum & aqvam, L:3. .3 ff> deoffic. prafect vig, endaincen=
L.z g €z ff. delnftcnivel Inftr ey < Ls § 5. ff depeniley. des L
qvibus cum latiffime egerit; Speckban. d, Tr. de legib, Incend. th 5.
noloipfius {crinia compilare. =~ :

§. VIL Prafentiffimum qvoqye remedium ad propulfan- ﬁ“::i‘lim
dum ignem ne latius ferpat eft demolitio, zdium vicinarum ac pro- g onenda
pinqviarum vel A Magiftratuvel aprivatoimpuncifacienda; neqve e demoli-
enim velleg. Aqvilix, L. 49. 1. ff-adl. Agvil’ vela&io Pratoriade tio zdium.
incend: ruin. Naufr. L 3 § 7 f. de incend. vel interdiGtum qvod vi
autclam L'7 . 4. ff gvodvi aut clam adverfus deftruentem locum
habet ;- non autem hic remab eo zftimamus, utrum ad zdes iftas i-
gnis pervenerit, fed utrum verofimiliter ed-pervenire potuerits nec
ne, ut hoc cafu qvi vano metu qvid, fecit, 4 prflatione. qvidem e-

Jusqvod intereft excufetur, fimpli tamen condemnatur d. L.3 [ 7,
nifipoftea ignis eo qvoque penetrarit, ubifruftra difputatur,an me-
tus fuerit juftus nec neyillo veroiqvi adesdiffipavity penitus abfol-
vatur. Qvod tamen nonimpedit, qvo'minus'dominus dirutarum
zdiumd concivibus, ut partem aliqvam ircommodi communi col-
latione fumptuum ad reficiendum fa&a, ferant, re&e poftulet 7g.
L:1.8 2,infin prf.ad L Rhpod; dejait. gva contributio non nifi in

% S Sub-
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Subfidium debeturvel gvandonon elt, gvi incendii dicatur autor
vel gvando adyerfus hunc ob inopiam inanis eftactio ang. L 6 f-.de
dol_conf. Strnv. de adif privas th, 69. Lauserb, aifp. de equit, & exten,
L. Rhod th 12.[eqq, H

§. VIIL * Magicos autem exorcifmos, incantationes & adju-
rationes 0ot Seuetbetchivered hineplane excludimus ac damnamus,
& fortilegos magosqve. digno fupplicio , fperati premii lo-
co, afficiendos judicamus, Confer. Speckhan de LL incend § fin ubs
[imulde miraculss a(acris & religiofis quibusdam hominibus divina po-
tentiaeditss agit. i1 e £ ' i
Jamhicvela Difputationis noftrz contrahimus multa adhuc tra-
Gari addig; hic poflent ac deberent,verum cum ob certam caufam
properandum nobis fuerit.ideo 4 Benevolo Lectore petimus,ut hag
benigne interpretari,& {i qva minus accurate,uti debebant, trata-
ta ac decifa funt, lua benevoléntia& accurato judicio corrigere,

velit, Deo interim gratias agimus,ac ftudia noftra porro

fupplici prece commendamus.

Ad Nobiliffimvim Frrisq, Studiofiffimnm
Dn.Refpondentem, Amitinim & Convi&torem fuum
s honoratifimum, :
Otho fis Patriz Themidosqg INCENSUS amore,
&x Id edocent INCENDIA, vy
Qi'x recolens Patri@ repetende triftia fata, >
e " [Themidés - paras hbnoribus,’
Pergito ic ARDEREIARDQOR. Tibiprodetit olim,’ / |
: 57 Cypside excitante INCENDIA ! {
Noz fneSoto omnigens profperitatis, ¢ smprims fortrnaté q%ami
: . hinc medstatnr Nobilssfimas Da. Refpapdens,
- | #b(1i05s5, L. 1, [e7. ;

E' G Bofchen,

LIS

SEptem bis menfes ﬁ_li:iuérat tua Patria *triftes,
Ex qvo Metr opolis fulmine facta cinis,
Non ergo immerito defendis jura pernfta
Solamen Matris's Spes Patriedp tuz.
Gratulor hinc, Numengs: precor gvod ‘cunéta gubernag 571 21
Ut pofthac Patriam liberet igne tuam - ho
Fratrs fuo mellsiiffimo abiturfents itm-accimebit
" absturiens
Conrad. Jul, Engelking,LL. Stud
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DISSERTATIO Juripica

NCENDIORUM
e RS

(hram..

Divina favente 0ratxa

F x Confenfu & Autorltatc Macmﬁ-

ci & Amplisfimi JCrorumordinis,
Sug PrESIDIO

§ Du. MarTINTIZ A CHARI/ECRAMERI,
. D Celeberrimi, hujus AcadcmweSyndxa

- meritiflimi,

Patroni, Prxceptons atqve Promotorxsacvxtcmum
devenerandi,

IN ACADEMIALIPSIENSI

. Publicz Eruditorum difgvifitioni fubmittit

H ERM AN, ab mom/ Oldenburgents,

In Audxtorxo Co lcgu Petrini ,
Ad diem 27 Septembr.
AxNo M. .DC. LXXVIL

Literis Jou. GEoral
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